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TO AMEND SECTION 2 OF THE CLAYTON ACT 


TUESDAY, MARCH 12, 1957 


Untrep States SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY OF 
THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 10:05 a. m., in room 
424 Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senator Kefauver (chairman), O’Mahoney, Wiley, and 
Dirksen. 

Also present: Senator John Sparkman; Langdon West, represent- 
ing Senator Hennings. 

Committee and subcommittee staff members present: Paul Rand 
Dixon, cocounsel and staff director; Dr. John M. Blair, chief econo- 
mist; Tom Collins, of the Committee on the Judiciary; Peter Chum- 
bris, counsel for minority ; Carlile Bolton-Smith, counsel for Senator 
Wiley. 

Senator Kerauver. The committee will come to order. 

This is a hearing called by the Antitrust and Monopoly Subcom- 
mittee of the Committee on Judiciary of which I have the privilege of 
being chairman, and whose membership includes Senator O’Mahoney, 
Senator Hennings, Senator Neely, Senator Langer, Senator Wiley, 
and Senator Dirksen. 

Senator Langer is at present confined in the hospital. 

Some of our staff who will assist in conducting the hearings are 
cocounsel and staff director Paul Rand Dixon; our chief economist, 
John M. Blair; Tom Collins, of the full committee; Peter Chumbris is 
minority counsel and Carlile Bolton-Smith does special work for 
the committee and keeps Senator Wiley advised. 

I have a brief opening statement which I would like to read at 
this point. 

The Subcommittee on Antitrust and Monopoly of the Committee 
on the Judiciary has had referred to it two bills to amend section 2 
of the Clayton Act. 

S. 11 was introduced by me and cosponsored by 19 other Senators 
to amend subsection 2 (b) of the Robinson-Patman Act in order to 
secure equality of opportunity to all persons to compete in trade or 
business, and to preserve competition where it exists, to restore it 
where it is destroyed, and to permit it to spring up in new fields. 
Similar bills, S. 11, H. R. 11, and H. R. 1840, were considered by 
the Senate and House during the 84th Congress. 

S. 11 recognizes, as a defense to a charge of price discrimination, the 
good faith defense, unless it can be shown affirmatively that never- 
theless the effect of the discrimination may be substantially to lessen 
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competition or tend to create a monopoly in any line of commerce. 
Thus when raised and sustained, the protection which the language 
would give falls short of the protection which the language of the 
prohibition in subsection 2 (a) would offer. 

The language there refers to discriminations : 

* * * where the effect of such discrimination may be substantially to lessen 
competition or tend to create a monopoly in any line of commerce, or to injure, 
destroy, or prevent competition with any person who either grants or know- 
ingly receives the benefits of such discrimination, or with customers of either of 
them * * *, 

It is obvious therefore that a greater burden must be carried to 
prove a law violation when the good faith proviso is raised to a charge 
of violation of section 2 (a). 

This subcommittee is mindful of the fact that similar bills have 
been introduced this year in the House of Representatives. They are 
H. R. 11, by Congressman W right Patman and sponsored by other 
House Members; H. R. 398, H. R.7 752, and H. R. 980. 

There is also before this sube Sama tethe Senate bill 1211 introduced 
by Senator Homer Capehart. Senator Capehart desires to testify 
later about this bill. 

The purpose of S. 11, and the companion bills in the House of Rep- 
resentatives, is to modify the doctrines enunciated in the cases of 
Standard Oil Co. (Indiana) v. Federal Trade Commission (340 U.S 
231) and Balian Ice Cream Co. v. Arden Farms Company (231 F. 2d 
356; cert. den. 350 U.S. 991). 

In the Standard case it was held that despite the injurious effect 

n competition, it was a complete defense to a charge of price dis- 
crimination for the seller to show that his price dierential was made 
in good faith to meet a lawful and equally low price of a competitor. 

The discriminations in question were taking place in the city of 
Detroit, Mich. Standard was selling at wholesale, to certain of its 
retail dealers, at a much lower price than it sold to its other retail 
dealers in Detroit. Standard had no cost justification for making 
the different prices. The favored dealers were able to reduce their 
prices to customers. As a consequence the favored dealers were taking 
trade away from Standard’s other retail dealers and putting these 
dealers out of business. Standard did this to meet the price of the 
Red Indian Co., a small Michigan refiner, making gasoline from Mich- 
igan crude. It sold what is commonly referred to as off-brand gaso- 
line. 

Its gasoline was not nationally advertised. The price of its gas- 
oline to consumers was normally several cents below Standard’s price. 
Standard was the principal marketer of gasoline in the Midwest. 
In fact, its market covered some 14 States. Standard did not reduce 
its price in all of these States or in Detroit, generally, except to a 
favored few. 

It reduced its price just in those neighborhoods of Detroit where 
there were stations selling Red Indian gasoline. There was no evi- 
dence that Red Indian discriminated in its price. On the other hand, 
to the contrary, Standard’s attorneys told the Supreme Court that 
Red Indian had not been making unlawful prices. 

In the Balian case, a number of independent ice-cream manufac- 
turers in the Los Angeles area sued Arden Farms Co., a corporation 
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operating in Arizona and the Pacific Northwest, for treble damages 
based on injury resulting from Arden’s lowering its prices in the Los 
Angeles market for a substantial length of time while maintaining 
them elsewhere. 

The trial court accepted a good-faith defense that was based on a 
showing that there had been active price competition generally in 
the Los Angeles ice cream market and that the lower prices of the 
defendant were necessitated by “competitive conditions.” Thus the 
defendant Arden was per mitted to plead successfully a highly com- 
petitive market as a basis for “meeting competition” by engaging in 
ruinous territorial price discrimination. I should mention that this 
statement shows that certiorari was denied in the Balian ice cream 
case, 

The primary purpose of the laws prohibiting price discrimination, 
in the simplest terms, would deny one of the weapons of monopoly— 
that is, price discrimination—to powerful buyers or sellers. If this 
weapon is not denied to these two groups, then unfair bargaining 
advantage is given to them wholly unrelated to their efficiency. It 
is not the intent of S. 11 to legislate morals or business ethics. It 
seeks merely to prevent the exercise of monopolistic practices when 
their effects are harmful to competition. 

Price discrimination has long been recognized as a dangerous weap- 
on by which the big destroy the small. The problem of small manu- 
facturers or supphers trying to compete with big manufacturers or 
suppliers is not new. 

The problem was made famous by the old Standard Oil Co. and 
several other big companies about the same time. The old Standard 
Oil Co. started out as a small company. Standard’s phenomenal 
growth during some 35 years of notorious commercial practices 
brought it to its pinnacle of a 90-percent monopoly of all refined 
petroleum products in the country. Its methods were simple and 
deadly. Combining first with a few of its competitors, it built a size 
advantage over its remaining competitors. Then it abused its size 
advantage by exercising discriminatory tactics to the utmost. It 
would move into one market at a time lowering prices locally, just as 
low and as long as was necessary in order to drive local competitors 
either into bankruptey or into coalition with Standard. 

As competitors in each market disappeared, Standard marched on 
to the next and repeated the process again and again, making up its 
local losses with its higher prices in all other markets but the one 
under attack. In 1890 C ongress passed the Sherman antitrust law 
to break up the enormous monopolistic organizations that had already 
grown up, one of which was Standard Oil. 

By 1914, however, it was obvious that antitrust policy needed to be 
sharpened and refined with the aim of catching budding monopolies 
while they were still young and in their incipiency, rather than wait- 
ing for them to become strong and difficult to handle. The passage 
of the Clayton Act and the Federal Trade Commission Act reflected 
the intention of Congress to check monopolistic practices like price 
discrimination in their i ineipiency rather than waiting to invoke Sher- 
man Act cases or charges after small competitors had been put to death 
and a monopoly established. 
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Although the purpose of the Clayton Act was plain in prohibiting 
price discriminations which had the effect of substantially lessening 
competition, the law had an unfortunate loophole in an exemption 
which permitted a seller to discriminate “in good faith to meet com- 
petition.” This provision came to be interpreted to mean that if a 
seller did find competition and went to meet it, he acted in good faith 
unless he clearly intended to destroy his competitors. In other words, 
the element of intent was read into the law. In practice the law 
became impotent against the practices it was designed to obliterate. 

After receiving literally thousands of complaints from small-busi- 
ness men about price discriminations, Congress in 1936 attempted to 
remedy the situation with the passage of the Robinson-Patman Act 
amending the Clayton Act. The legislative history of the Robinson- 
Patman Act convinces me that it was drafted to meet both the problem 
ef competition among suppliers and the problem of competition 
among customers. Subsection (a) of section 2 does not prohibit all 
price discriminations and does not prohibit discriminations which do 
only minor injury. But where injury is substantial, the framers 
appear to have intended it to be tough. 

There was written into the bill a positive exemption for discrimina- 
tions which are justified by differences in the suppliers’ costs. At the 
same time that this was done, however, the burden of proving this cost 
justification was placed on the company that made the discrimination. 
Likewise, there was included the justification as to price changes made 
from time to time because of changes in the market for, or the market- 
ability of, the goods in question, and other things. 

When drafted, the principal objective of the Robinson-Patman Act 
was to correct the “good faith proviso.” Anyone who will read the 
legislative history of that act, [ am sure, will agree with this state- 
ment. Decisions in the Standard Oil of Indiana case and the Balian 
case have again reopened the good faith loophole and in practical 
effect have nullified the whole law against price discrimination. 

These decisions are most troublesome in view of the fact that the 
report of the Attorney General’s Committee recommended the inter- 
pretation which would permit the good faith defense in cases of aggres- 
sive, as well as defensive, discriminations; and that such price cuts 
should not be restricted to meeting a competitor’s price, but extended 
to undercutting such prices. (See the report of the Attoney General’s 
National Committee to Study the Antitrust Laws, Washington, D. C., 
March 31, 1955, p. 182-184. ) 

Because of the misconception which has crept into judicial thinking 
that price discrimination is a form of competitive behavior, the Rob- 
inson-Patman Act has been, for practical purposes, obliterated. When 
J introduced S. 11 on the opening day of the present Congress, as it 
has been introduced in two previous Congresses, it was my aim not to 
add to the Robinson-Patman Act, but merely to put back into the law 
part of what has been subtracted by the Standard Oil of Indiana case, 
subsequent decisions, and recent interpretations by the enforcement 
agencies. The bill reiterates the aim of its predecessor laws to pro- 
hibit business activities which injure competition, regardless of the 
good or bad intention of the businessmen involved. 

The consideration of the equality of opportunity bill by this sub- 
committee will not be the first such study. Testimony already re- 
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ceived by congressional committees on this subject totals approximate- 
ly 5,000 pages of transcript, exclusive of exhibits. I might mention 
at this point that I have here a copy of the very lengthy hearings be- 
fore the Antitrust Subcommittee of the House Judiciary Committee 
of the 84th Congress, and also hearings before the Select Committee 
on Small Business of the Senate and hearings before the Committee 
on the judiciary in the early part of the last Ce ongress ; then those held 
last year on June 21, 26, 27, 29, 30, July 3, and 5. This committee 
has held, I think, fairly full hearings, totaling some 715 pages, just 
before the end of the session. 

During the 84th Congress, H. R. 1840, a bill similar to S. 11, passed 
the House of Repr esentatives by an overwhelming vote of 393 to 3. 
However, a general antitrust bill incorporating the language of S. 
11 was reported out by the Senate Judiciary Committee on the last 
day of the session; its consideration by the Senate was blocked by 
the failure to receive unanimous consent. 

For some time I have been gravely concerned over the growing num- 
ber of small business failures. Dun & Bradstreet reported 11,000 busi- 
ness failures for the year 1955, failures which were either "involved 
in court proceedings or were likely to involve loss to creditors. 

This same organization reported 10,700 failures for the first 10 
months of 1956, which is 17 percent more failures than occurred in 
the first 10 months of 1955. It appears incomprehensible that small 
business failures should be increasing in a period when business gen- 
erally is improving. 

In some quarters, in fact, this same period has been characterized 
as one of business boom. I have been informed by many responsible 

leaders in the small business field that the ever-increasing failures 
conte small businesses generally have been hastened by the break- 
down in section 2 (a) of the Clayton Act, as amended. 

We shall hear very shortly from small business representatives and 
individuals who I understand want this bill enacted into law. Every 
Member of the United States Senate, I am sure, the same as I, has 
received letters, telegrams, and personal telephone calls from small- 
business men urging the passage of S. 11. These men state that 
they are not asking for favors or special treatment. They request 
that they be given an equal opportunity to compete on the basis of 
their own ability and efficiency, not at the whim of those that supply 
them and not by the grace of the giant competitors which extract bet- 
ter prices from the same suppliers on the basis of power rather than 
on the basis of competitive merit. 

Allegations have been submitted to me to the effect that a number 
of the major oil companies in the United States early last fall con- 
spired among thattiaaly es to bring about the defeat of the equality of 
opportunity Dill. 

I am quite sure that every member of this subcommittee and of the 
United States Senate has within the past 2 months been the recipient 
of untold numbers of letters and telegrams from so-called independent 
retail filling station operators. From these letters, it is indicated that 
the writers are captive lessees or captive jobbers of the large oil com- 
panies. I am disturbed by the indications that the oil companies 
which maintain price leadership throughout the United States have 

taken unto themselves the task of thought leadership for their thou- 
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sands of so-called independent retailers. I have had instances called 
to my attention where open solicitations of wires and letters were 
made of dealers. Although this practice does not appear to transcend 
the law, nevertheless, this committee is entitled to know fully where 
this pressure originated. 

For this reason and because of the flagrancy of this campaign, I 
have caused the records of a representative number of big oil compa- 
nies and some of the smaller companies to be subpenaed and produced 
at this hearing in order that the members of this subcommittee might 
determine the extent to which the companies went in influencing their 
jobbers and retail dealers. I have likewise caused subpenas to be 
issued upon four individuals, all officers of major oil companies, in 
order that the subcommittee might inquire into the activities of their 
respective companies. 

As we did in our last hearing, we will, in this hearing, want to ask 
witnesses representing trade associations, both for and against the 
bill, to be in position to produce the kind of literature that they sent 
out and tell what they have done and what activities they have par- 
ticipated in to put on campaigns, either for or against the passage 
of this bill. 

I don’t mean to intimate that we want to impinge upon anybody’s 
freedom of propaganda or freedom of expression, or freedom to make 

campaigns of this sort, but I think that the committee is entitled to 
know just what has been done in this connection. 

As I stated previously, there is an abundance of testimony on this 
subject available to all of the Members of the Congress. I might 
state that the Senate last week approved a resolution for the printing 
of 2,000 additional copies of the hearings on this bill which were held 
during June and July of last year, which will be available to all 
Members of Congress and the Senate. A limited number up to nearly 
2,000 will be available for anybody else who wants one. 

Because of this fact, it is my hope that these hearings might be 
largely limited to what might be classified as “new views” on this sub- 
ject. However, it is not the desire of the chairman to deny the right 
to anyone to be heard who has anything worthwhile to offer on this 
subject. 

The committee is willing to receive any testimony which presents a 
new or different view or gives additional reasons in favor of, or in 
opposition to, these bills and which is not cumulative or repetitious 
of what has already been heard by the several committees, and by this 
committee, which has devoted so much time to these various proposals. 

In that connection, I have asked counsel to ask the trade associations 
who are for the bill or against the bill to try to speak for their various 
members. We manifestly would not be able to hear every individual 
retailer or small-business man who favors the bill, and we would not 
be able to hear everyone who opposes the bill. We don’t want to cut 
off anyone who has anything constructive to offer, but I hope that 
individuals will try to speak through their associations to the greatest 
extent possible. Otherwise, we of course would be here many, many 
months if we undertook to listen to each individual witness and to 
receive fully the testimony of each individual small-business man 
for or against. 

I want in this hearing to try to balance out the hearing, to hear 
as nearly as possible as many witnesses for those against, and as many 
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Senators who are for as those against, who wish to speak on the bill. 

The subcommittee welcomes, especially, the views of any of our 
many colleagues who are cosponsors of 8. 11, or who wish to speak in 
support of S. 1211, which is the Capehart bill, and any colleagues who 
wish to speak for or against either one of these. However, because 
of the large number of requests which we have received, the Chair 
will incorporate in the record, by reference, any of the previous state- 
ments and testimony given by witnesses who are now asking to ap- 
pear once more, or we will receive a written statement now and ask 
that each witness presenting such statement limit his testimony to a 
brief summary thereof in accordance with section 133 (e) of the 
Legislative Reorganization Act. Any distinctly new or different 
matters which have not already been covered in other hearings be- 
fore this or other subcommittees will be most welcome. 

I think at this point, so we can have the record in continuity, that 
we should print in the record the bills under consideration, S. 11 and 
S. 1211, the Capehart bill. 

(Bills S. 11, which was introduced in January of 1955, and S. 11 
as amended; and S. 1211, are as follows:) 


SECTION 2 (b) oF AN AcT APPROVED OCTOBER 15, 1914, AS AMENDED 
(15 U. S. C. 18 (b)) 


Sec. 2 (b) Upon proof being made, at any hearing on a complaint under 
this section, that there has been discrimination in price or services or facilities 
furnished, the burden of rebutting the prima facie case made by showing 
justification shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission is author- 
ized to issue an order terminating the discrimination: Provided, however, 
[That nothing herein contained shall prevent a seller rebutting the prima facie 
case thus made by showing] that unless the effect of the discrimination may 
be substantially to lessen competition or tend to create a monopoly in any line 
of commerce it shall be a complete defense for a seller to show that his lower 
price or the furnishing of services or facilities to any purchaser or purchasers 
was made in good faith to meet an equally low price of a competitor, or the 
services or facilities furnished by a competitor. 


[S. 11, 85th Cong., 1st sess. ] 
A BILL To amend the Robinson-Patman Act with reference to equality of opportunity 
DECLARATION AND PURPOSE OF POLICY 


To reaffirm the national public policy and the purpose of Congress in the laws 
against unlawful restraints and monopolies, commonly designated “antitrust” 
laws, which among other things prohibit price discrimination; to aid in intelli- 
gent, fair, and effective administration and enforcement thereof; and to 
strengthen the Robinson-Patman Anti-Price Discrimination Act and the pro- 
tection which it affords to independent business, the Congress hereby reaffirms 
that the purpose of the antitrust laws in prohibiting price discriminations is to 
secure equality of opportunity of all persons to compete in trade or business and 
to preserve competition where it exists, to restore it where it is destroyed, and 
to permit it to spring up in new fields. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (b) of section 2 of the Act 
entitled “An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914, as amended (15 
U.S.C. 18 (b)) is hereby amended to read as follows: 

“Sec. 2. (b) Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services or facilities 
furnished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, and 
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unless justification shall be affirmatively shown, the Commission is authorized to 
issue an order terminating the discrimination: Provided, however, That unless 
the effect of the discrimination may be substantially to lessen competition or tend 
to create a monopoly in any line of commerce, in any section of the country, it 
shall be a complete defense for a seller to show that his lower price or the furnish- 
ing of services or facilities to any purchaser or purchasers was made in good 
faith to meet an equally low price of a competitor, or the services or facilities 
furnished by a competitor: Provided further, That nothing contained herein shall 
be construed to alter the law applicable to the absorption of freight or of shipping 
charges.” 


TO AMEND SECTION 2 OF THE CLAYTON ACT 


{S. 1211, 85th Cong., 1st sess.] 


A BILL To define the application of the Clayton and Federal Trade Commission Acts to 
certain pricing practices 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Clayton Act (38 Stat. 730; 15 U. 8. C. 
13), as amended, is further amended by deleting the period at the end of section 
2 (b) thereof and adding the following: “: And provided further, That in any 
proceeding involving an alleged violation of this section, it shall be a complete 
defense to a charge of discrimination in price, or in services or facilities fur- 
nished, if the seller shows that his lower price, or his furnishing of greater 
services or facilities, was made in good faith to meet an equally low price of, 
or services or facilities of comparable value furnished or offered by, a competitor : 
And provided further, That it shall not be a violation of this Act for a seller, 
acting independently, to sell at delivered prices, or to absorb freight to meet in 
good faith an equally low price of a competitor. Any price or pricing practice 
permitted by this or the preceding proviso shall not be prohibited under section 5 
of the Federal Trade Commission Act (38 Stat. 719, as amended, 15 U.S. C. 45): 
Provided, however, That a seller shall not be deemed to have acted in good faith 
within the meaning of that term as used in this section if he knew or should 
have known that the competitor’s offer or price was unlawful, and nothing in 
this section shall make lawful any contract, combination, or conspiracy in 
restraint of trade or any act to monopolize, or conspiracy, or attempt to monopo- 
lize, trade or commerce among the several States.” 


Senator Krravver. Senators Wiley and Dirksen, do you think it 
would be well to produce the House bills in the record, also? 

Senator Dixsen. I think we ought to produce Senate 11, which 
was introduced in January of 1955. There has been some change in 
the text. 

Senator Krrauver. Senator Dirksen suggests, and I think it is a 
good idea also, immediately following S. 11, to print S. 11 as it ap- 
peared originally in the 84th Congress. 

I call attention to the fact that S. 11 as it was originally filed, and 
as hearings were held upon it in the 84th Congress, did not contain a 
provision with reference to the absorption of freight or of shippin 
charges, and also it did not contain the words appearing on line 18 of 
the present bill: 

In any section of the country. 


In the full Judiciary Committee, of the last Congress, this amend- 
ment was added to S. 11: 

Provided further, That nothing contained herein shall be construed to alter 
the law applicable to the absorption of freight or shipping charges. 

That phrase is now included as an original part of the present S. 11; 
and also, the original S. 11 ow contains on line 18 of page 2: 


In any section of the country. 


I think it would also be well to include in the record at this point 
the two sections of the Clayton Act known as the Robinson-Patman 
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Act, which we are now talking about: Section 2 (a) and section 2 
(b), which will be read into the record at this point. 
(Sec. 2 (a) and sec. 2 (b) are as follows:) 


“Seo. 2. (a) That it shall be unlawful for any person engaged in commerce, 
in the course of such commerce, either directly or indirectly, to discriminate in 
price between different purchasers of commodities of like grade and quality, 
where either or any of the purchases involved in such discrimination are in 
commerce, where such commodities are sold for use, consumption, or resale 
within the United States or any Territory thereof or the District of Columbia 
or any insular possession or other place under the jurisdiction of the United 
States, and where the effect of such discrimination may be substantially to 
lessen competition or tend to create a monopoly in any line of commerce, or to 
injure, destroy, or prevent competition with any person who either grants or 
knowingly receives the benefit of such discrimination, or with customers of 
either of them: Provided, That nothing herein contained shall prevent differen- 
tials which make only due allowance for differences in the cost of manufacture, 
sale, or delivery resulting from the differing methods or quantities in which 
such commodities are to such purchasers sold or delivered: Provided, however, 
That the Federal Trade Commission may, after due investigation and hearing 
to all interested parties, fix and establish quantity limits, and revise the same 
as it finds necessary, as to particular commodities or classes of commodities, 
where it finds that available purchasers in greater quantities are so few as to 
render differential on account thereof unjustly discriminatory or promotive of 
monopoly in any line of commerce; and the foregoing shall then not be con- 
strued to permit differentials based on differences in quantities greater than 
those so fixed and established: And provided further, That nothing herein con- 
tained shall prevent persons engaged in selling goods, wares, or merchandise in 
commerce from selecting their own customers in bona fide transactions and not 
in restraint of trade: And provided further, That nothing herein contained shall 
prevent price changes from time to time where in response to changing condi- 
tions affecting the market for or the marketability of the goods concerned, such 
as but not limited to actual or imminent deterioration of perishable goods, 
obsolescence of seasonal goods, distress sales under court process, or sales in 
good faith in discontinuance of business in the goods concerned. 

(b) Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price or services or facilities furnished, 
the burden of rebutting the prima facie case thus made by showing justification 
shall be upon the person charged with a violation of this section, and unless 
justification shall be affirmatively shown, the Commission is authorized to issue 
an order terminating the discrimination: Provided, however, That nothing herein 
contained shall prevent a seller rebutting the prima facie case thus made by 
showing that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price 
of a competitor, or the services or facilities furnished by a* competitor. 


Senator Keravver. I think also we should include in the record at 
this point the pertinent parts of the conference committee report by 
the chairman of the House conferees (Congressman Utterbach), when 
sections 2 (a) and 2 (b) were passed in 1936. 

They are brief statements and let them be included as part of the 
legislative history. 

(The statement referred to is as follows :) 


In connection with the above rule as to burden of proof, it is also provided that 
a seller may show that his lower price was made in good faith to meet an equally 
low price of a competitor, or that his furnishing of services of facilities was made 
in good faith to meet those furnished by a competitor. It is to be noted, however 
that this does not set up the meeting of competition as an absolute bar to a charge 
of discrimination under the bill. It merely permits it to be shown in evidence. 
This provision is entirely procedural. It does not determine substantive rights 
liabilities, and duties. They are fixed in the other provisions of the bill. It 
leaves it a question of fact to be determined in each case, whether the competi- 
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tion to be met was such as to justify the discrimination given, as one lying within 
the limitations laid down by the bill, and whether the way in which the com- 
petition was met lies within the latitude allowed by those limitations. 

This procedural provision cannot be construed as a carte blanche exemption 
to violate the bill so long as a competitor can be shown to have violated it first, 
nor so long as that competition cannot be met without the use of oppressive 
discriminations in violation of the obvious intent of the bill. 

To illustrate: The House committee hearings showed a discrimination of 15 
cents a box granted by Colgate-Palmolive-Peet Co., on sales of soap to the A. 
& P. chain. Upona complaint and hearing before the Federal Trade Commission, 
this proviso would permit the Colgate Co. to show in rebuttal evidence, if such 
were the fact, an equally low price made by a local soap manufacturer in Des 
Moines, Iowa, to A. & P.’s retail outlets in that city ; but this would not exonerate 
it from a discrimination granted A. & P. everywhere, if otherwise in violation of 
the bill. 

But the committee hearings show a similar discount of 15 cents a case granted 
by Proctor & Gamble to the same chain. If this proviso were construed to per- 
mit the showing of a competitive offer as an absolute bar to liabiliy for discrimi- 
nation, then it would nullify the act entirely at the very inception of its en- 
forcement, for in nearly every case mass buyers receive similar discriminations 
from competing sellers of the same product. One violation of law cannot be 
permitted to justify another. As in any case of self-defense, while the attack 
against which the defense is claimed may be shown in evidence, its competency 
as a bar depends also upon whether it was a legal or illegal attack. A dis- 
crimination in violation of this bill is in practical effect a commercial bribe to 
lure the business of the favored customer away from the competitor, and if one 
bribe were permitted to justify another the bill would be futile to achieve its 
plainly intended purpose (Congressional Record, 74th Cong., 2d sess. vol. SO, pt. 
9, p. 9418). 

Senator Keravuver. During the hearings through many, many years, 
Senator Wiley has taken a great deal of interest in this general subject 
matter. Senator Dirksen, who is a distinguished member, also, of 
this committee, has a great deal of knowledge and experience with 
the subject of this general problem and of these bills. 

Do you wish to make any statement? 

Senator Dirksen. No, Mr. Chairman; but since this stems mainly 
from the Standard Oil decision, I think it would be a good idea to 
put either the whole decision of the Supreme Court, or the syllabus, 
in the record at this point. I think the whole decision is some 20 
pages long and that might be too long. 

Sen: itor Keravver. I am advised that the entire Supreme Court 
decision is in the first part of the hearings before this committee at 
the end of the last session, so we will put in the syllabus of the Supreme 
Court decision, and also the Balian ice cream decision syllabus. 

Senator Dirksen. That would be agreeable. 

Senator Kerauver. They will be added immediately following the 
other subject matter at this point. 

(The documents referred to are as follows :) 


SYLLABUS 
STANDARD Or Co. v. FeperRAL TRADE COMMISSION 
Certiorari to the United States Court of Appeals a the Seventh Circuit, No. 1, 


argued January 9-10, 1950. Reargued October 9, 1950. Decided January 8, 
1951. 


1. Under 2 (b) of the Clayton Act, as amended by the Robinson-Patman Act 
(15 U. 8. C. 13 (b)), petitioner was justified in selling gasoline in interstate 
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commerce to 4 comparatively large jobber customers in Detroit at 14% cents 
per gallon less than it sold like gasoline to many comparatively small service- 
station customers in the same area, if the lower price to the jobbers was made 
to retain each of them as a customer and in good faith to meet a lawful and 
equally low price of a competitor—even though the effect of such price discrim- 
ination was to injure, destroy, or prevent competition (pp. 233-251). 

(a) The amendments made by the Robinson-Patman Act restricted the scope 
of the defense now provided by 2 (b) to a price reduction made to meet in good 
faith a lawful and equally low price of a competitor; but they did not deprive 
this defense of its character as an absolute defense nor condition it upon the 
absence of any resulting injury to competition (pp. 240-251). 

(b) This conclusion is consistent with Corn Products Refining Co. v. Federal 
Trade Commission (324 U. S. 726), and Federal Trade Commission v. Staley 
Mfg. Co. (824 U.S. 746) (pp. 2438-246). 

(c) There has been a widespread understanding that, under the Robinson- 
Patman Act, it is a complete defense to a charge of price discrimination for 
the seller to show that its price differential has been made in good faith to 
meet a lawful and equally low price of a competitor; and this court sees no 
reason to depart now from that interpretation (pp. 246-250). 

(d) Congress did not seek by the Robinson-Patman Act either to abolish com- 
petition or so radically to curtail it that a seller would have no substantial 
right of self-defense against a price raid by a competitor (p. 249). 

(e) In a case where a seller sustains the burden of proof placed upon it to 
establish its defense under 2 (b), this court finds no reason to destroy that defense 
indirectly, merely because it also appears that the beneficiaries of the seller’s 
price reductions may, in the natural course of events, reduce their own resale 
prices to their customers (p. 250). 

(f) This court rejects a construction of the proviso of 2 (b) which would 
make the defense afforded thereby dependent upon the conclusion which the 
commission might reach in weighing the potentially injurious effect of a seller’s 
price reduction upon competition at all lower levels against its beneficial effect 
in permitting the seller to meet competition at its own level (p. 25). 

2. Petitioner obtains gasoline from fields in Kansas, Oklahoma, Texas, and 
Wyoming, refines it in Indiana, and distributes it in 14 Middle Western States. 
Gasoline sold by it in the Detroit area is carried by tankers on the Great Lakes 
from Indiana to petitioner’s marine terminal at River Rouge, Mich. Enough 
is accumulated there during each navigation season so that a winter’s supply is 
available from the terminal. 

It remains there or in nearby bulk-storage stations for varying periods. While 
there, the gasoline is owned by petitioner and en route from its refinery in In- 
diana to its market in Michigan. Although the gasoline is not brought to 
River Rouge pursuant to orders already taken, the demands of the Michigan 
territory are fairly constant, and the demands of petitioner’s customers can 
be estimated accurately. Gasoline sold to customers in Detroit is taken from 
that at the terminal. Held: Such sales are in interstate commerce within the 
meaning of 1 and 2 of the Clayton Act, as amended by the Robinson-Patman Act 
(15 U. S. C. 12, 13), and are not deprived of their interstate character by 
such temporary storage of the gasoline in the Detroit area (pp. 236-238). 

3. The Federal Trade Commission instituted proceedings to challenge the right 
of petitioner. Under 2 of the Clayton Act, as amended by the Robinson-Patman 
Act (15 U. S. C. 13), to sell gasoline in interstate commerce to 4 comparatively 
large “jobber” customers in Detroit at 1% cents per gallon less than it sold like 
gasoline to many comparatively small service-station customers in the same area. 
Petitioner presented evidence tending to prove that its lower price to each jobber 
was made in order to retain that jobber as a customer and in good faith to meet 
an equally low price of one or more competitors. The Commission held as a 
matter of law that such evidence was not material, and it made no finding of 
fact on this question. It found that the effect of such price discriminations was 
to injure, destroy and prevent competition; and it ordered petitioner to cease 
and desist from making such a price differential. Held: The Commission should 
have made a finding as to whether or not petitioner's price reduction was made 
in good faith to meet an equally low price of a competitor within the meaning of 
2 (b) of the Clayton Act, as amended by the Robinson-Patman Act (15 U. S. C. 
15 (b)) (pp. 233-251; 173 F. 2d 210, reversed). 
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(Syllabus of the Balian case is as follows :) 


THe BALIAN Ice CrEAM Co., INC., A CORPORATION, APPELLANT, V. ARDEN FARMS Co., 
A CORPORATION, ET AL., APPELLEES 


Nos. 13578-13592 
UNITED STATES COURT OF APPEALS, NINTH CIRCUIT 
Oct. 31, 1955 
Rehearing Denied Dec. 27, 1955. Writ of Certiorari Denied March 26, 1956 
See 76 8S. Ct. 545 


Action under Clayton Act for violation of federal anti-trust laws. The United 
States District Court for the Southern District of California, Central Division, 
Leon R. Yankwich, C. J., 104 F. Supp. 796, rendered judgment for defendants, 
and plaintiffs appealed. The Court of Appeals, James Alger Fee, Circuit Judge, 
held that findings that defendants’ action in selling ice cream in Los Angeles 
area at price lower than it sold similar products in other areas had been a good 
faith measure to meet competition and had not been motivated by purpose to 
destroy competition, and that defendants had not made exclusive dealing con- 
tracts with customers, were not clearly erroneous 

Judgment affirmed. 


1. Courts @->406.3(16) 


In actions under Sherman, Clayton and Robinson-Patman Acts, findings that 
defendants’ action in selling ice cream in Los Angeles area at price lower than 
it sold similar products in other areas had been a good faith measure to meet 
competition and had not been motivated by purpose to destroy competition, and 
that defendants had not made exclusive dealing contracts with customers, were 
not clearly erroneous. Clayton Act, § 4,15 U. 8. C. A. §15; Clayton Act § 2 (a) 
as amended by Robinson-Patman Act, §1, 15 U. 8. C. A. §18 (a) ; Sherman Anti- 
Trust Act, 15 U. S. C. A. §§ 1-7, 15 note. 

2. Trade-Marks and Trade-Names and Unfair Competition ¢-93(1) 

In action under Robinson-Patman Act for damages for price discrimination in 
ice cream market, defendant, who claimed it had cut price in Los Angeles area 
to meet competition, was not required, under the circumstances, to establish 
lawfulness of the prices which it claimed to meet. Clayton Act, §2 (a) as 
amended by Robinson-Patman Act, § 1,15 U. S. C. A. § 13 (a). 


3. Trade-Marks and Trade-Names and Unfair Competition @->68(2.26) 


That ice cream dealer, who had interstate market, sold ice cream products in 
Los Angeles area at a lower price than it charged for like products in other 
states was not a violation of Robinson-Patman Act. Clayton Act, §2 (a) as 
amended by Robinson-Patman Act, § 1, 15 U. S. C. A. § 13 (a). 


4, Trade-Marks and Trade-Names and Unfair Competition 6—>68(2.21) 


Price discrimination is not in and of itself denounced by Robinson-Patman Act, 
except where deleterious consequences are probable, such as where its effect may 
be substantially to lessen competition or tend to create a monopoly in any line 
of commerce, or to injure, destroy, or prevent competition with any person who 
either grants or knowingly receives the benefit of such discrimination, or with 
customers of either of them. Clayton Act, §2 (a) as amended by Robinson- 
Patman Act, § 1,15 U.S.C. A. $13 (a). 


5. Trade-Marks and Trade-Names and Unfair Competition ¢->93(3) 


In action against ice cream dealer, who had interstate market, on account of 
dealer’s selling ice cream at a lower price in Los Angeles area than similar prod- 
ucts were sold elsewhere, findings that the price discrimination, if any, did not 
substantially lessen competition or tend to create a monopoly in ice cream 
products were supported by substantial evidence. Clayton Act, §2 (a) as 
amended by Robinson-Patman Act, § 1,15 U. S.C. A. $13 (a). 


6. Trade-Marks and Trade-Names and Unfair Competition G=>68(2.21) 


Intent to destroy competition is not an essential factor to a violation of 
Robinson-Patman Act. Clayton Act, §2 (a) as amended by Robinson-Patman 
Act, § 1,15 U. S.C. A. $18 (a). 
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7. Trade-Marks and Trade-Names and Unfair Competition <->100 

Record on appeal in action against ice cream dealer for alleged violation of 
Robinson-Patman Act in respect to selling ice cream in Los Angeles area at a 
price lower than dealer sold ice cream in other states disclosed that trial court 
had not required plaintiff to prove illegal intent to destroy competition. Clayton 
Act, §2 (a) as amended by Robinson-Patman Act, §1, 14 U. 8. ©. A. $18 (a). 
8. Federal Civil Procedure ¢-2268 

Where trial court is to make findings of fact, he may consider any evidence 
in record by whomever adduced in reaching his result. 

9. Monopolies G=17(1.7) 

Where ice cream dealer and its supposed satellites did not act jointly in 
depressing prices, the action taken was not illegal per se under Sherman Act 
or otherwise. Sherman Anti-Trust Act, 15 U. 8S. C. A. §§ 1-7, 15 note. 

10. Courts 0-263 

That all plaintiffs brought Clayton Act actions against all defendants did 
not, despite doctrine of pendent jurisdiction, vest district court with authority 
to hear actions, lodged under California Anti-Trust laws, between plaintiffs and 
defendants in such cases where diversity existed. Clayton Act, §4, 15 U. 8. 
C. A. § 15. 

Senator Krerauver. Senator Wiley, do you want to proceed now? 

Senator Witey. I have just a brief statement to make. As stated, 
Mr. Chairman, we are resuming hearings on S. 11, called the equality- 
of-opportunity bill. Of course, the object of the bill is to see that the 
small business is given a fair break, and the object is to see that 
competition is healthy. 

Of course, we have to make sure that the remedy is not worse than 
the disease, and that is what we want to find out from these witnesses. 

Take for instance this decision in the Indiana case. The facts are 
very plain what should have been done. If the oil people were to fix 
the price to meet competition with another oil company, over how 
large a territory should that price have been generally reduced ? 

Competition 1s the lifeblood of our economy, and the facts given by 
the chairman, where you have got in this great system of ours small 
business going out of business, at the same time we have got thousands 
going into business. Whether those that have been chopped off went 
out of business due to this kind of disease that we are trying to correct, 
or due to other things, is, of course, debatable. 

Now, we are here to give consideration to others who are inter- 
ested in this Government of ours, the same as we are. We want a 
healthy economy. We can’t have it if small business can’t continue. 
We want the best possible legislation to deal with this problem, and 
if we can get suggestions as to amendments that will give us a bill 
that will do the job, that is what we want. 

It is important, as suggested, that the statements be as brief and 
yet as inclusive as possible from the standpoint of giving us light on 
the subject. That is very, very important. 

I agree with the Chairman that we have all received literally 
thousands of letters. It will be very interesting to find out whether 
they are the expression of folks who know, or folks who have been 
kicked into line in opposition to the bill. A letter that says I am for, 
or a letter that says I am against, is of no value, as far as my office 
is aqncerney Lhe letter that counts says, “Why am I against; why 
am I for? 


91068—57—pt. 1_—_-2 
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As stated, the last hearings ran to 700 pages, and if we get down 
to brass tacks—we have got a set of facts; that is very apparent—we 
have got instances where big businesses do things that they shouldn’t 
do, under the law as it is at present. 

Now, we want to know how best to remedy that situation. It 1s 
important that members of the Senate know what people are think- 
ing about this legislation, honestly thinking about it, and not being 
whipped into line for or against it. Because the question is: How 
better to improve our economy and the lot of the small-business man. 

I am sure that big business and little business recognize the condi- 
tion of the world today, and probably more than ever recognize their 
responsibility in seeking to arrange within our own borders a more 
healthy economy. 

Thank you, Mr. Chairman. 

Senator Keravuver. Senator Wiley, as everyone knows, is the rank- 
ing minority member of the Judiciary Committee, and has had long 
experience as a distinguished legislator in dealing with this kind of 
problem, and antitrust matters and monopoly matters in general, 
and we appreciate his very enlightening statement. 

Senator Dirksen, do you wish to make any statement or submit 
anything for the record ? 

Senator Dirksen. Only for the record, Mr. Chairman. 

I would like to make inquiry whether Government witnesses will 
be heard, like the Assistant Attorney General, Mr. Hansen. in charge 
of the Antitrust Division, and Chairman of the Federal Trade Com- 
mission, and probably the Department of Commerce / 

Senator Kreravcver. It was my intention to suggest to the commit- 
tee that we invite all of them to be heard, unless they just wanted to 
rely upon their written opinion. We have written for their opinions, 
but we have not received any opinions this year. We of course had 
their opinions and some of their testimony in the last session, but 
they will all be invited to appear. 

Senator Dirksen. I think it particularly important, Mr. Chairman, 
that they do appear since they have the responsibility to enforce this 
legislation, if it is enacted into law. 

Senator Krravuver. I am advised that there was a 3 to 2 division 
in the Federal Trade Commission on this bill last year. I don’t know 
what the division is now. I take it that we should invite all the 
members of the Federal Trade Commission if they want to make any 
statement, and any other Government witnesses—— 

Senator Dirksen. And further, with respect to the witnesses, Mr. 
Chairman, I have no way of knowing how many people have asked 
to be heard. I think it would be good for the record if there was 
published the name, and the person or interest, or company, that a 
witness represents and his address and, if he can be so classified, 
whether he is for or against so that the record will be complete as to 
who wanted to be heard before the subcommittee. 

Senator Witry. Better have a third category; there may be some 
that have amendments, either for or against. If they get the amend- 
ment, they will be for. 

Senator Krrauver. Suppose we ask counsel to prepare the names 
and addresses of those who have applied at the present time, with a 
designation, if it is shown, whether they are for or against, or if that 
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is not shown, to classify them as uncommitted so far as their state- 
ment is concerned. That is, names that have been turned in of those 
who wish to appear. 

(This information is in the files of the subcommittee. ) 

I think it might be well for counsel, before that is done, to contact 
the offices of the various Senators who are members of — committee 
for additional names. For example, I have a number I don’t think 
I have turned over to the staff as yet. After that is done, we will 
publish a daily list, also. 

Senator Dirksen. I have one other suggestion for the record. I 
don’t know whether the American Farm Bureau, or any of its com- 
ponents, like the Illinois Agricultural Association or the Cotton Coun- 
cil, and others, have been invited to appear. I think, however, they 
have a tremendous interest in this bill and, if they have not, the record 
ought to show that they are invited to appear and testify. 

Senator Keravver. May I ask Mr. Dixon, have any farm organiza- 
tions of that sort asked to appear ? 

Mr. Drxon. We have several, sir. We have the National Council 
of Farmers Cooperative: we have a witness from the Cotton Council, 
I am reasonably certain; and the National Farmers Union. 

Senator Kerauver. I will direct the staff to notify the major farm 
organizations, and they can include the Farm Bureau, the Grange, 
Farmers Union, Cotton Council—— 

Senator Dirksen. And it was represented, Mr. Chairman, that 

Senator Krrauver. —(Continuing) and any others that their 
testimony will be acitaiana or if they do not wish to testify, to submit 
a statement. The same is true for business associations, large and 
small, about which we have records. 

Mr. Dixon. I might state to the chairman that we have received 
in excess of 100 requests now and I think somewhere among those 
requests will be a large number of the organizations that Senator 
Dirksen speaks of. 

Senator Kerauver. All right. 

Senator Dirksen. I make that suggestion, Mr. Chairman, because 
after we included Senate 11 in the premerger bill in full committee 
last year, and that matter was publicized to ‘the countr vy, a good many 
people came down here and indicated that they didn’t know that any- 
think like Senate 11 was even pending in the Congress, and they 
intimated that they were taken wholly by surprise. 

Now, this is very important legislation, and consequently the invita- 
tion to the total interested and affected parties ought to be pretty 
well publicized so they will know what is going on here. 

Senator Keravuver. I invite Senators Wiley and Dirksen, and any 
other members of the committee, and I ask the staff to cont: ict the 
or es of other members, to give any suggestions as to any associations 

r trade groups or farm groups, that should be invited to testify. 

I agree with Senator Dirksen that this is important legislation, 
and we want to give everybody a fair chance of presenting his view- 
point. We do wish, to the extent possible, without hurting anybody, 
to avoid repetition and to get down to the meat of the coconut in 
talking about the legislation. 

We “hope those witnesses who testified last year will particularly 


point up any new point of view they might have in connection with it. 
Senator Wiley, anything else ? 
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Senator Winey. I did have this one idea: We can get a lot of talk 
in here, but from a legal standpoint, “What’s wrong with the bill”— 
that is the first question, if there is anything. If it is wrong, in what 
particular and what remedy do you suggest to make it more adaptable 
and more efficient, along the line that we are seeking to pursue? It 
seems to me those simple questions present the issue, and if we can 
get people, particularly legal minds, to give us their judgment, we 

robably could facilitate the hearing and file a lot of statements 
instead of listening to them. 

Senator Krerauver. The committee will, of course, give preference 
every day during the hearing to any of our colleagues who are here to 
testify. We are delighted this morning to have the chairman of the 
Small Business Committee of the United States Senate with us, 
Senator Sparkman, from Alabama, who is one of the cosponsors of 
S. 11. 

Senator Sparkman and his committee have given consideration over 
a period of many years to this bill and other bills dealing with the 
same subject matter. We are glad, indeed, to have you here, Senator 
Sparkman. I believe you are accompanied by Phil Jehle. 

Senator Sparkman. Mr. Jehle of the staff and Mr. Stults, who is the 
staff director. 

Senator Kerauver. Senator Sparkman, what is your pleasure about 
your statement? We have copies. 


STATEMENT OF HON. JOHN SPARKMAN, A UNITED STATES SENATOR 
FROM THE STATE OF ALABAMA, CHAIRMAN, SENATE SMALL 
BUSINESS COMMITTEE, ACCOMPANIED BY WALTER B. STULTS, 
STAFF DIRECTOR, AND PHILIP F. JEHLE, COUNSEL, SENATE 
SMALL BUSINESS COMMITTEE 


Senator Sparkman. Mr. Chairman, at the time we prepared the 
statement to give you, I did not know of your suggestion that we leave 
out things that we said last year. Naturally my statement is largely 
a restatement of what I said last year. 

I can read part of it and submit the whole for the record, or I could 
ad-lib briefly and submit the whole for the record. I must say, 
frankly, that I am not an expert on this matter; I am presenting 
the viewpoint which I hold. While it is not officially the viewpoint 
of the Senate Small Business Committee, I believe that a great 
majority of the members of that committee would share my views. 

Senator Keravuver. Senator Sparkman, if it is satisfactory to you, 
suppose we treat your entire statement as printed at this point in the 
record and then you read such parts as you wish to, and you can dis- 
cuss any particular points that you wish to make. 

Without objection, the statement will be printed in full at this point 
in the record. 

(The statement referred to is as follows :) 


Mr. Chairman and members of the subcommittee, I am honored to appear 
before you this morning. I shall attempt not only to advance my reasons for 
supporting S. 11, but also to discuss briefly the objections against the measure 
as they have been presented to me by opponents of the equality of opportunity 
bill. Ishball try to delineate as fairly as possible the position of small business on 
this legislation, both from my contacts with various business organizations and 
from my vantage point as chairman of the Small Business Committee. 
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In its seventh annual report, submitted to the Senate on February 1 of this 
year, the Senate Small Business Committee observed that “price discrimination 
is the food on which monopoly feeds. * * *” As chairman of that committee 
for 5 of the 7 years it has been in existence, I have found monopoly and dis- 
crimination to be one of the most serious diseases sapping the vigor of our free- 
enterprise system and reducing the role of small and independent businesses 
in promoting the health of our economy. 

As a cosponsor and strong supporter of S. 11 for the past several Congresses, 
I was heartened by the overwhelming support given it by the House of Repre- 
sentatives last year, when H. R. 11 was passed by a vote of 393-3. The drive 
for Senxute passage was unfortunately halted by the adjournment of the 84th 
Congress, but the early start given in both Houses this year prompts me to 
predict congressional passage of this legislation in the 1st session of the 85th 
Congress. 

The reason fortifying my belief that S. 11 will be enacted into law during the 
current session of Congress is simply this: Members now recognize the basic 
issue dividing the business world on 8. 11 is whether or not a strong anti-price- 
discrimination law is to be enacted. I can safely anticipate their eagerness to 
support a measure which unjustly penalizes no one and seeks only to make it 
possible for the vast majority of the members’ small-business constituents to 
compete in the market place on more equal terms with their larger and more 
powerful rivals. 

At the outset, I wish to comment upon one point which is certain to be made 
much of by the opponents of S. 11, the equality of opportunity bill. My refer- 
ence is to the fact that members of the small-business community are not unani- 
mous in their views regarding the merits of legislation. Let us examine this 
situation. 

Vigorously supporting S. 11, on the one hand, are such esteemed small-business 
organizations as the National Congress of Petroleum Retailers, the National 
Association of Retail Druggists, the National Federation of Independent Busi- 
ness, the National Independent Tire Dealers, the National Candy Wholesalers 
Association, the National Association of Retail Grocers, the United States Whole- 
sale Grocers Association, and the National Food Brookers Association. The posi- 
tion of these groups on S. 11 is well known as a result of testimony given by 
their spokesmen before congressional committees considering the bill. Joined 
with these proponents of S. 11 are many other small-business organizations, 
some of which have publicly recorded their views and others which have not done 
so. In addition, there are literally thousands of small-business men, unaffiliated 
with any trade association, who favor enactment of the equality of opportunity 
bill. However, this is not to leave the impression that the ranks of organizations 
supporting 8S. 11 are without dissent. Some gasoline retailers, for example, have 
written to the committee, expressing objection to the bill. Similar letters have 
been received from small-business men in other industries. It seems fair to say 
therefore, that in all segments of the small-business community there are mem- 
bers lacking full sympathy for the proposed legislation. 

On the other hand, among those in determined opposition to S. 11, may be found 
another esteemed small-business organization, the National Oil Jobbers Council. 
Also opposed to the bill are a few trade associations whose memberships include 
small as well as large firms, such as the National Petroleum Association and the 
Western Petroleum Refiners Association. But, as in the case of those supporting 
the bill, it must be pointed out that the groups in opposition do not stand united. 
As revealed by the committee’s mail on 8. 11, significant defections among small- 
business members are found in the organizations opposing the bill. 

Of course, no one should be amazed to find a lack of unanimity among small- 
business men on this or any other legislative matter. ‘Traditionally, the small- 
business man has maintained an independence of judgment on all matters affect- 
ing his interests. Frankly, so long as I have been chairman of the Senate Small 
Business Committee, I have never known of any legislative issue on which the 
small-business community has had complete agreement on every detail. More- 
over, many will recall with me that, when the Robinson-Patman Act was before 
Congress in 1936, not every small-business man in the Nation could be said to 
support the legislation. So, too, was the case in 1914, when another antitrust 
statute, the Clayton Act, was under consideration and, yes, even in 1890, when 
the Sherman Act was being deliberated. 

My observation is that, when small-business men meet to resolve a problem, 
differences of opinion are freely and honestly expressed, all for the purpose of 
producing a better understanding of the issues involved, and, thus, of reaching 
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agreement on the best possible solution. The small business way seems to accord 
with the sage advice of John Milton in the ‘“Aeropagetica,” the classic defense of 


a free press: “Where there is much desire to learn, there of necessity will be ' 
much arguing, much writing, many opinions; for opinion in good men is but ' 


knowledge in the making * * * A little generous prudence, a little forbearance 
of one another and some grain of charity might win all these diligences to join and 
unite in one general and brotherly search for truth.” 

In contrast to the diversity of views held by small business on §. 11, big 
business appears firmly fixed in its opposition. While I am confident that there 
are executives of big corporations that favor the enactment of 8S. 11, not one 
made his views publicly known. Therein lies a significant difference between 
small-business men and their counterparts in large corporations. Would these 
public hearings on S. 11 not be more helpful in reaching a right judgment, if big 
business spokesmen could come here joined with small-business men in the spirit 
that John Milton suggested. 

Before leaving this point, I have one further observation that will disappoint 
the professional opponents of the equality-of-opportunity bill. The merits 
of a bill before Congress is not judged on an arithmetical basis. Members of 
Congress do not total up those for and against a measure and then vote with 
the numerically stronger force. Difficult as it may be for them to understand 
what I am saying, legislation is judged by Congress on the basis of whether it 
promotes the common good. 

With the foregoing remarks as a frame of reference, I now wish to offer my 
views on the equality-of-opportunity bill. I shall begin by emphasizing why 
small business ranks price discrimination as the most destructive of all unfair 
trade practices. 

An analysis of price discrimination discloses that the practice is destructive 
of competition at two marketing levels. One level involves sellers, the other 
buyers. In the case of sellers, price discrimination produces competitive injury 
when it is used by a seller to weaken or to eliminate his rivals. A situation of 
this kind is created when a large seller operating in many markets practices price 
discrimination in those areas where his rivals are strong, while maintaining 
regular prices in areas where rivals are weak or nonexistent. By such an 
arrangement the large seller is enabled to suppress his competition at relatively 
slight cost. The profits which he gains in areas of weak competition are used 
to offset any losses incurred where competition is troublesome. Moreover, as 
smaller competitors are destroyed in market after market, the large seller finds 
himself no longer obliged to offer price concessions. Monopoly, or ligopoly, 
power is his, to be exercised as whim and caprice may dictate. 

Price discrimination has equally devitalizing effects upon competition among 
buyers. Price concessions critically affect the margin between the acquisition 
cost and the selling price of an article, the competitive area in which small 
business traditionally finds the greatest opportunity to demonstrate its efficiency. 
To the extent that a price concession can and invariably does exceed whatever 
relative efficiency small business may possess, it represents a mortal threat to 
the survival of the small entrepreneur. Certainly, there can be no reasonable 
chance for the continued existence of small firms engaged in a competitive struggle 
where they must pay a higher price for their stock in trade than do their larger 
competitors. Even the most efficient of small firms must find the handicap of 
subsidizing the price concessions enjoyed by their larger competitors too great 
to be overcome. 

In this light, it may be readily understood how the growth and prosperity, even 
the survival, of small business depends critically upon a strong anti-price-dis- 
crimination statute. At present, however, there is no statute adequate to the 
task of coping with monopolistic price discriminations. 

As you know, this intolerable situation was created by the decision of the 
Supreme Court in the case of Federal Trade Commission v. Standard Oil of 
Indiana, (Standard Oil of Indiana vy. Federal Trade Commission, U. S. 231 
(1951)). That decision turned on whether the good-faith proviso in section 
2 (b) of the Robinson-Patman Act was to be construed as a procedural or as an 
absolute defense to a charge of price discrimination. According to the Federal 
Trade Commission, for the seller to show that he had met in good faith a com- 
petitor’s equally low price would serve only to rebut the prima facie case evidence 
by sales at different prices. Furthermore, contended the Commission, the seller’s 
rebuttal of the prima facie case could be nullified by affirmative proof of com- ' 
petitive injury stemming from the challenged differential. Thus, in the view of | 
the Commission, the good-faith proviso established not an absolute but rather a 
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procedural defense conditioned upon the absence of substantial injury to com- 
petition. 

By a vote of 5 to 3, the Supreme Court rejected the argument of the Commis- 
sion and concluded that it was a complete or absolute defense to a price-dis- 
crimination charge for a seller to show that the discrimination was made in good 
faith to meet the lawful and equally low price of a competitor. The defense 
would be absolute even though the challenged discrimination might produce 
substantial injury to competition or tend toward monopoly in any line of com- 
merce. 

While the Indiana decision resulted in emasculation of the Robinson-Patman 
Act, its effects were aggravated by the refusal last year of the Supreme Court 
to review the decision of the Ninth Circuit Court of Appeals in the Balian Ice 
Cream case. In the Balian case, a group of independent ice cream manufac- 
turers operating in the Los Angeles market only filed suit against Arden Farms 
Co., a corporation doing business throughout the Western States, for treble 
damages. The action was based on competitive injury allegedly resulting from 
Arden’s having sharply lowered it prices in the Los Angeles market for a sub- 
stantial period while maintaining higher prices in its other markets. The trial 
court decided for Arden. 

The Ninth Circuit Court of Appeals approved the holding of the trial court that 
the good-faith defense justified the discrimination because the defendant’s lower 
prices in the Los Angeles market were necessitated by ‘competitive conditions” 
existing there. 

Thus, the court held lawful a long-enduring and destructive territorial price 
discrimination scheme on the ground that Arden was meeting competition. 
Such was the rule, although the meeting of a particular price of a particular 
competitor, as the wording of the good-faith proviso of section 2 (b) of the act 
seems plainly to contemplate, was not demonstrated. In brief, Arden was per- 
mitted to plead a highly competitive market as a basis for meeting competition 
through ruinous price discrimination. Taken together, these two decisions, one 
holding that good faith meeting of competition is an absolute defense to a charge 
of price discrimination regardless of competitive effects and the other that the 
good-faith defense may be proved by a showing of general market competition, 
wipe out section 2 (a) of the Robinson-Patman Act as an effective weapon 
against price discrimination. 

To plug the loophole created by the Indiana decision and enlarged by the 
Balian decision, 8. 11 has been designed. It is the purpose of the bill to pre- 
vent price discriminations that may produce monopolistic effects. Toward this 
end, S. 11 limits the “meeting competition” proviso of section 2 of the Robinson- 
Patman Act to the extent that the good-faith defense would be made unavailable 
in cases of price discrimination where the effect of the discrimination tends 
to lessen competition substantially or toward monopoly in any line of commerce. 
In effect, S. 11 would make the defense of meeting competition in good faith 
inoperative in all cases of price discrimination where the reasonably probable 
effect of the discrimination is to lessen competition substantially. 

With the scope of S. 11 thus limited, it is evident that the good-faith defense 
would still be available wherever the effect of the discrimination might be 
to injure, destroy, or prevent competition with any person who either grants or 
knowingly receives the benefit of such discrimination, or with customers of either 
of them. Nor would the proposed amendment in any way prevent a seller from 
establishing price differentials based upon differences in costs of manufacturing, 
selling, delivery, and certain auxiliary services. Accordingly, enactment of the 
legislation could not frustrate the lowering of prices based upon economies re- 
sulting from efficiency. Also, still lawful would be the granting of earned dis- 
counts, although the offering of ‘‘unearned” price concessions would be substan- 
tially restricted. 

At this juncture, an analysis of the competitive injury terminology of section 
2A of the Robinson-Patman Act should prove helpful in better understanding 
the scope of S. 11. The pertinent language of section 2A forbids sellers to dis- 
criminate in price whenever the effect of the discrimination “may be substan- 
tially to lessen competition or tend to create a monopoly in any line of com- 
merce, or to injure, destroy or prevent competition with any person who either 
grants or knowingly receives the profit of such discrimination, or with customers 
of either of them.” From this it may be seen that the section contains two sep- 
arate and independent standards of competitive injury. 
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The first standard of competitive effects relates directly to discriminations 
that might “substantially lessen competition or tend to create a monopoly in 
any line of commerce.” As will be recalled, this language was taken in whole 
from the original text of section 2 of the Clayton Act. 

The Robinson-Patman Act’s second criterion of competitive injury is intended 
to reach discriminations whose effects might be to “injure, destroy or prevent 
competition with any person who either grants or knowingly receives the bene- 
fit of such discrimination, or with customers of either of them.” The second 
injury standard, it is pointed out in the report of the Attorney General’s National 
Committee To Study the Antitrust Laws, was added to the price-discrimination 
provision of the Clayton Act through the 1936 Robinson-Patman amendments 
because legislators feared then-existing provisions were “inadequate to check 
the victimization of individual businessmen by predatory price cuts that never- 
theless created no general impairment of competitive conditions in a wider 
market. To reach such destructive price cuts endangering the survival of 
small rivals of a powerful seller was an express objective of the liberalizing 
amendments in the ‘injury’ clause of the Robinson-Patman Act.” 

There is further evidence of congressional intent to reach different objectives 
with each test. In explaining the proposed Robinson-Patman legislation to the 
House of Representatives, Mr. Utterback, the floor manager of the bill, distin- 
guished the additional individual “injury” test added by the 1936 legislation 
from the “monopoly” and “lessening competition” standard of the original 
Clayton Act: “The difference may be illustrated where a nonresident concern 
opens a new branch besides a local concern, and with the use of discriminatory 
prices, destroys and replaces the local concern as the competitor in the field. 
Competition in the local field has not been lessened, since one competitor has 
been replaced by another ; but competition with the grantor of the discrimination 
has been destroyed.” 

Though judicial treatment of the line distinguishing the two standards is 
admittedly meager because in the past there has been no need for the courts to 
undertake such a task, the line will become important with the enactment of 
S.11. My opinion is that the courts will decide that the first standard compre- 
hends competitive injury that is quantitatively substantial and general in 
scope, and that the second standard will be held to apply only to localized injury 
to individual competitors. I also feel that those cases construing the tendency 
toward monopoly standard, as found in other sections of the Clayton Act, would 
afford guidance and clarification in this regard. 

With the purpose and scope of 8. 11 in mind, I would like to explain how the 
bill accords with the policy and purpose of the Clayton Act. As I proceed, bear 
in mind that Congress intended the Clayton Act as a supplement to the Sherman 
Act’s general prohibitions on monopolies and restraints of trade. The Clayton 
Act was to outlaw specific business practices deemed steps in achieving those 
monopolistic ends proscribed by the Sherman Act. In other words, business 
practices having monopolistic tendencies would be suppressed in their incipiency 
and well before they had attained such effects as would justify a Sherman Act 
proceeding. 

So measured, S. 11 is consistent with the Clayton Act since it is intended to 
prohibit a business practice, namely, price discrimination having a monopolistic 
tendency, before the practice grows into a violation of the Sherman Act. 
Frankly, I cannot understand why any person in sympathy with the policy and 
purposes of the antitrust laws should hesitate in endorsing a proposal prohibit- 
ing a business practice producing monopolistic effects. 

Having thus presented what may be described as the theoretical case for enact- 
ment of the equality of opportunity bill, I shall turn to the more important of 
the practical effects that the bill shall have in the market place. As I do, I 
shall explain in what manner and to what extent the bill would necessitate 
changes in or abandonment of currently used pricing practices. 

Initially, I must admit that S. 11 would severely cramp the style of many 
large sellers. That large sellers agree with me on this explains the big fuss they 
are now kicking up about the measure. They understand perfectly that, should 
the bill become law, the large seller whose discriminatory pricing practices 
tended toward monopoly would continue to use such practices at his serious 
peril. No longer could a monopolistic discrimination in price be justified merely 
by showing that the seller was meeting a competitor’s price. Instead, according 
to the exigencies of the competitive situation at hand, the large seller, foreseeing 
monopolistic effects of a proposed price discrimination, would either reduce his 
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price equally to all competing customers, whether large or small, or to none. 
Under such circumstances, I am confident, the large seller heeding S. 11 would 
decide, as often as not, that his business self-interest dictated a competitive price 
reduction on a nondiscriminatory basis. But, clearly, with S. 11, the large seller 
in his pricing judgments would not be so indifferent to monopolistic tendencies 
as he now is. 

Of course, in those instances where the large seller judged that the effect of a 
contemplated price discrimination might be to injure, destroy, or prevent com- 
petition with himself or the recipient, or with the customer of either of them, 
the provisions of S. 11 would not apply. As explained earlier, S. 11 comes into 
play only where the competitive effects of the discrimination meet the require- 
ments of the first injury test of section 2 (a). This being the case, the large 
seller could indulge himself in the instances being considered here; he could 
continue to rely upon the good-faith defense, provided only that he was meeting 
the lawful and equally low price of a competitor. 

I anticipate that the large buyer, as with the large seller, would find himself 
chafing under the limitations of S. 11. A buyer of considerable size would have 
‘o face up to the hard fact that economic power alone could no longer win him 
preferential pricing treatment from his suppliers. His once-beguiling argument 
that any price concession which he exacted from his supplier would improve 
the “health of the competitive process,” would, wherever monopolistic tendencies 
were noted, be unavailing. S. 11 would mean that he would have to start on 
an even footing, pricewise, with his smaller competitors and pit his efficiency 
and ability against theirs. Under S. 11, he would find a certain bleakness in the 
competitive race ahead, though his small business competitors, on the other 
hand, found that prospects were bright. 

Now, to consider the practical effects which S. 11 would have upon small- 
business men. Take what would be the typical case of the small manufacturer 
or any small reseller (such as a wholesaler or jobber) confronted with the fact 
that his most prized customer is about to accept a better price from a competitor. 
Assume also that the jurisdictional element of interstate commerce’ is present 
and that the competitor’s offer reflects a lawful price. To round out the fact 
situation, assume further that the small seller has a number of less prized cus- 
tomers in competition with the temptation-prone favorite. Thus is presented the 
basic issue. Whether, under S. 11, the small seller may lawfully meet his 
competitor’s price in order to retain his most prized customer? 

Under existing law, the small seller in such a situation would have available 
to him three alternative courses of action: 

1. He may decline to meet the lower price offered the prized customer by his 
competitor. 

2. He may reduce his price to all competing customers on a nondiscriminatory 
basis. 

3. He may meet the price offered the prized customers by this competitor, but 
fail to grant an equal concession to his other customers competing with the 
favorite. 

Present law would pose no antitrust problem for the small seller, regardless of 
which course of action he chose. However, an antitrust issue would be raised 
under S. 11, if the small seller should pursue the third course of action outlined 
above. The issue would essentially be one of fact, namely, whether the effect 
of the price discrimination might substantially lessen competition or tend toward 
monopoly. Absent such a finding, it must be kept in mind, the effect of the price 
discrimination would either fail to show a prima facie case under section 2 (a) 
or else the good-faith defense would be available. 

On the main issue, as I stated before, the decided cases on 2 (a) offer little 
guidance on how the substantial injury standard differs from the criterion 
added by the 1936 Robinson-Patman amendment. But, based on decided cases 
under section 2 of the Clayton Act, both before and after the 1986 amendment 
and guided by the decided cases on other relevant sections of the act in mind, 


1The legal principles appear to be well established (F. T. C. v. Bunte Bros., Ine., 312 
U. S. 349 (1941)). The Federal Trade Commission has recognized and acted upon the 
principle. Letters from responsible officials of the Commission were presented in evidence 
during the hearings showing that the Commission had declined even to investigate com- 
plaints involving sales from gasoline jobbers to dealers on the grounds that interstate 
commerce was not involved. Further, there is no record of any case in which the Com- 
mission has proceeded against an oil jobber under the Clayton Act for discriminating in 
price in connection with the sales made by such jobber. (Rept. No. 2817, 84th Cong., 
2d sess., Corporate Mergers and Price Discrimination, Committee on the Judiciary.) 
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plus a generous amount of commonsense, an opinion on the question may be 
offered. 

In general, I would say that a small seller’s price discriminations, though not 
to be condoned, do not have monopolistic tendencies in any line of commerce. 
After all, a small seller’s marketing area is limited, and his share is relatively 
slight and, most important of all, he has competition from many other sellers, 
large and small. Accordingly, the competitive impact of his pricing practices 
must be as small as he himself is. The probability that his discriminatory pric- 
ing practices might tend toward monopoly is only remotely conceivable. As a 
candid observation, I would say that, to compare the competitive consequences 
of the discriminatory pricing practices such as were exemplified in the Standard 
of Indiana case with those flowing from the price concessions of, say, a small 
jobber, would be like comparing the brilliant glare of the noonday sun to the 
insignificant glimmer of a lightning bug’s taillight. 

In establishing the tendency toward monopoly standard, Congress intended 
to strike at price discriminations having effects, which if not promptly arrested, 
would inherently tend to result in monopoly. By the nature of things, small 
business just cannot fall within such a purview. 

Another practical problem would be created for small-business men under 8, 11, 
it is contended, in a case where a major oil company was granting subsidies to 
dealers embroiled in a gasoline price war. Opponents of 8S. 11 would have you 
believe that the bill would prevent a major oil company from subsidizing its deal- 
ers to the extent necessary to enable such dealers to meet their competitor's 
prices to the motoring public. Such a charge is nonsense. The short answer 
is that S. 11 would have no application to such a situation, even where price 
discrimination is practiced and the effects have monopolistic tendencies, As 
was held in the Enterprise case, the Robinson-Patman Act “does not go so far 
as to allow discriminatory price cutting to enable a buyer to meet price competi- 
tion, but only to enable the seller to meet a lawful price of the seller’s competi- 
tion.” In such a situation, the discriminating major oil company simply cannot 
avail himself of the good-faith defense of meeting competition. S. 11 does not 
change this fact. And, as you know, the FTC has testified before the Senate 
Small Business Committee that its current policy is in accord with the ruling 
in the Enterprise case. 

Thus, under S. 11, the major oil companies and oil jobbers can subsidize their 
dealers with no added antitrust hazard. I might also add that as I have never 
heard of any major oil company admitting that it discriminates in price among 
competing dealers, my views on the issue are perhaps academic. 

The prospective application of S. 11 presents one other problem of keen inter- 
est to small business and also to businessmen, generally. That would be whether 
S. 11 would affect the legality of delivered pricing systems in current use. The 
answer to this problem is extremely important. 

Happily, the answer is short and clear. According to the report which your 
committee last year issued on S. 11, the bill would not prevent a seller in good 
faith from absorbing freight to meet the lawful and equally low price of a com- 
petitor in nonconspiratorial, individually competitive situations. Furthermore, 
I note that S. 11, as now before us, contains language specifically designed to 
insure that its provisions shall not be construed to alter the law applicable, 
before the enactment of the amendment, to the absorption of freight or of ship- 
ping charges. 

In conelusion, I would like to state the issue to which we are addressing 
ourselves today. It is: Do we truly want a strong anti-price-discrimination 
statute? At the present, we do not have such a statute. If we do not wish to 
remedy the situtation, S. 11 should not be enacted. But, if we believe in a com- 
petitive system in which the large and small alike shall have an opportunity to 
succeed on the basis of relative efficiency and not economic size alone, our vote 
will be for S. 11. 

Many of the big corporations of the country see this issue clearly. They know 
that the present law against price discrimination is as weak as it was before 
the Robinson-Patman Act was passed. Therefore, they will throw their energies 
toward defeat of 8.11. I am confident that the friends of small business will 
prove equally energetic in pressing for enactment of the legislation. 


Senator SrparkMAN. In that connection, Mr. Chairman, I have a 
brief addendum that I should give to the reporter. It is just a couple 
of typewritten pages relating primarily to the situation of oil jobbers. 

Senator Keravver. It will also be included and printed. 
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(The document referred to is as follows :) 


Mr. Chairman, I am sure that many Senators have talked to independent oil 
jobbers in their States regarding the merits of the equality-of-opportunity bill. 
I have had such discussion myself on a number of occasions. I feel equally 
certain that Members of the Senate have received much mail on the bill from 
their jobber friends back home. In my own ¢ase, the correspondence from Ala- 
bama jobbers concerned over the bill has been considerable. 

From my meetings with independent jobbers and from their letters, I have 
learned that jobbers are extremely fearful that, if S. 11 should be enacted, they 
would find their position in the oil industry destroyed or severely reduced. Al- 
though I cannot agree that S. 11 would in any such way affect the interests of the 
independent jobbers, I do wish to have the jobbers’ views known to every Member 
of the Senate. Accordingly, I commend you, Mr. Chairman, for scheduling a full 
complement of jobber witnesses, including an outstanding jobber from Alabama. 
Of course, I shall study very carefully the testimony of these jobbers, as I am 
confident will every member of your distinguished subcommittee. My mind will 
always be open in case the jobbers can demonstrate that the bill would have the 
injurious consequences they contend it does. 

My own study of the bill leads me to conclude that the effects of S. 11 would 
be insignificant in the case of most jobbers. Let me explain. 

First, it may be safely said that the pricing practices of the vast majority of 
small, independent jobbers are not within the purview of existing provisions of 
the Robinson-Patman Act, since the jurisdictional element of commerce cannot 
be shown. This statement rests upon the almost exclusively intrastate char- 
acter of the marketing operations of jobbers in my State and others as well. 
Manifestly, then, 8S. 11 would not apply to those jobbers who are not now subject 
to the Robinson-Patman Act. For 8. 11 in no way changes the present commerce 
test of the basic statute. 

Second, as I explained more fully in my prepared statement, it is extremely 
difficult to conceive a situation where the consequences of a small jobber’s price 
discriminations would tend to lessen competition substantially or to create a 
monopoly in any line of commerce. Thus, again, S. 11 would have no application 
to most jobbers because it becomes operative only where effects of such com- 
petitive gravity are proved. 

These considerations, I submit, afford a sound basis for my conclusion that 
S. 11 would not adversely affect small, independent oil jobbers. 

Another fear of the oil jobber is that 8S. 11 would bar the surplier from sub- 
sidizing the jobber and his dealers in the event of a price war situation. 

As I have already said in my testimony, S. 11 would have no application to 
such a situation, even where price discrimination is practiced and the effects 
have monopolistic tendencies. The fact is that, under existing interpretations 
of the Robinson-Patman Act, the good faith defense is not applicable where the 
discrimination in price is to enable some but not all customers to meet their 
competition. The defense does no more than to enable a seller to meet a lawful 
price of the seller’s competition. 

An objection of another sort is also raised to S. 11. It seems that jobbers 
foresee major oil companies bypassing them, if S. 11 hecomes law, and handling 
all distribution themselves. Personally, I do not think that the major oil com- 
panies will take such action against the jobbers. I say this because I know that 
the independent oil jobber by his efficiency of operation has proved his value to 
the major oil supplier and it would be economically unwise for the major oil 
supplier to bring about the demise of the independent oil jobber. 

But Mr. Chairman, should the major companies take such unlikely action I 
think it could be reasonably anticipated that considerable impetus would be 
given to appropriate congressional countermeasures designed to remove the 
majors from marketing, and restore jobbers to their rightful position. 


Senator SpaRKMAN. The chairman will recall that I made a request 
to the committee that representation of the independent oil dealers 
in my State have a right to appear and be heard. A number of them 
have written me making that request, and I have assured them that 
the chairman has told me that they would be heard. I believe that a 
representative from my State, from that group of people, is included. 
They are in opposition to the bill. 
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I personally favor the bill; the objective of it. I believe that it is 
needed to stop a loophole which, generally, was not considered to 
exist until the Supreme Court decision to which the chairman has : 
made reference, 

And I believe, Mr. Chairman, let me say in all frankness, that small 
business throughout the country is not united in its advocacy of this 
: bill. There are some small-business people who are opposed to it. 
A great many of these independent oil dealers, jobbers, are small 
business; and there is diversity of opinion 

Senator Keravuver. Senator Sparkman, you referred a few minutes 
ago to Alabama dealers. Did you mean dealers or jobbers? 

Senator SparkMAN. Jobbers, independent oil jobbers. And they 
are the ones that have asked to be heard. 

Now, Mr. Chairman, with those few remarks as a frame for refer- 
ence, I should like to read in part from my statement—commencing 
on page 4, if someone should want to follow me, at the second paragraph 
beginning on that page. 

An analysis of price discrimination discloses that the practice is 
destructive of competition at two marketing levels. One level in- 
volves sellers, the other buyers. In the case of sellers, price dis- 
crimination produces competitive injury when it is used by a seller to 
weaken or to eliminate his rivals. 

A situation of this kind is created when a large seller operating in 
many market practices price discrimination in those areas where his 
rivals are strong, while maintaining regular prices in areas where 
rivals are weak or nonexistent. By such an arrangement the large 
seller is enable to suppress his competition at relatively slight cost. 
The profits which he gains in areas of weak competition are used to : 
offset any losses incurred where competition is troublesome. . 

Moreover, as smaller competitors are destroyed in market after 
market, the large seller finds himself no longer obliged to offer price 
concessions. Monopoly, or oligopoly, power is his, to be exercised 
as whim and caprice may dictate. 

Price discrimination has equally devitalizing effects upon competi- 
tion among buyers. Price concessions critically affect the margin 
between the acquisition cost and the selling price of an article, the 
competitive area in which small business traditionally finds the great- 
est opportunity to demonstrate its efficiency. To the extent that a 
price concession can and invariably does exceed whatever relative 
efficiency small business may possess, it represents a mortal threat to 
the survival of the small entrepreneur. 

Certainly, there can be no reasonable chance for the continued ex- 
istence of small firms engaged in a competitive struggle where they 
must pay a higher price for their stock in trade than do their larger 
competitors. Even the most efficient of small firms must find the 
handicap of subsidizing the price concessions enjoyed by their larger 
competitors too great to be overcome. 

In this light, it may be readily understood how the growth and 
prosperity, even the survival, of small business depends critically 
upon a strong anti-price-discrimination statute. At present, how- 
ever, there is no statute adequate to the task of coping with monop- 
olistic price discriminations. 

Now, Mr. Chairman, if you will move over to page 6, I will start 
reading on the last paragraph in that page. 
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To plug the loophole created by the Indiana decision and enlarged 
by the Balian decision, S. 11 has been designed. It is the purpose 
of the bill to prevent price discriminations that may produce monop- 
olistic effects. Toward this end, S. 11 limits the “meeting competi- 
tion” proviso of section 2 of the Robinson-Patman Act to ‘the extent 
that the good-faith defense would be made unavailable in cases of 
price discrimination where the effect of the discrimination tends to 
lessen competition substantially or toward monopoly in any line 
of commerce. In effect, 5. 11 would make the defense of meeting com- 
petition in good faith inoperative in all cases of price discrimination 
where the re easonably probable effect of the discrimination is to lessen 
competition substantially. 

With the scope of S. 11 thus limited, it is evident that the good- 
faith defense would still be available wherever the effect of the dis- 
crimination might be to injure, destroy, or prevent competition with 
any person where either grants or knowingly receives the benefit 
of such discrimination, or with the customers of either of them. 

Nor would the proposed amendment in any way prevent a seller 
from establishing price differentials based upon differences in costs 
of manufacturing, selling, delivery, and certain auxiliary services. 

Accordingly, enactment of the legislation could not frustrate the 
lowering of prices based upon economies resulting from efficiency. 
Also, still lawful would be the granting of earned discounts, although 
the offering of “unearned” price concessions would be substantially 
restricted. 

Senator Krrauver. Senator Sparkman, I am glad that you brought 
out that this bill, S. 11, does not prevent, and certainly as one of the 
authors I want it distinctly understood that it is not the intent to 
prevent, all price discriminations. As you say here, price discrimina- 
tions which are based upon larger orders or better manufacturing 
methods or better marketing methods or differences in costs to manu- 
facture, sale or deliver y—which are supposed to cover all of the prin- 
cipal reasons why anyone would want to make a justifiable price dis- 
crimination—are specifically allowed and permissive under section 
2 (a) of the act. 

Is that not true? 

Senator SparKMAN. That is my understanding; yes, sir. 

Senator Kerauver. That is true regardless of what effect it might 
have on competition ? 

Senator SparKMAN. That is correct. 

Senator Kerauver. Even though it may hurt competition, if it 
is a price discrimination that is based upon cost differences, or man- 
ufacturing differences and so forth, as defined in section 2 (a)—— 

Senator SparKMAN. It is a sound economic factor. 

Senator Kerauver. Yes. You mention here, even though it may 
not be based upon cost differences as set forth here, that good faith 
is still a defense in certain situations described in the sec cond para- 
graph of your statement on page 7—is that true? 

Senator Sparkman. Yes, that iscorrect. I have just read that, Mr. 
Chairman, and then down a little further on the same page, I quote 
from the Robinson-Patman Act. 

Senator Keravuver. Yes, sir. Then, I want to ask you again to 
emphasize also that where the discrimination is not of such a nature 
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as to substantially lessen competition, or to create a monopoly, if it 
doesn’t come up to that kind of discrimination, then it is not covered 
by S. 11? 

Senator SparKMAN. That is correct. 

Senator Kerauver. What I mean is, it is not restrained by S. 11? 

Senator SparKMAN. That is right. I think it is well to make that 
point because S. 11 seeks to prohibit nothing except monopolies, par- 
ticularly praccices in price Sneritnifietion. 

Senator Kerauver. I asked you that because I wanted in the be- 
ginning for the record to show that, where there is no cost justification 
for the discrimination as set forth in section 2 (a), where the discrimi- 
nation injures competition or is monopolistic, it is not the intent of 
the sponsor of this bill to have it restrained by S. 11. 

Senator SpaRKMAN. By S. 11; that is correct. 

Senator Keravuver. By monopolistic, I mean in the sense of injur- 
ing competition substantially. 

Senator SPARKMAN. Substantially. And that word is emphasized 
throughout. 

Senator Keravver. All right. Excuse me for interrupting you, 
Senator. 

Senator Sparkman. Now, Mr. Chairman, following that discus- 
sion, if we will start at the next to the last paragraph on page 7. 

The first standard of competitive effects relates directly to discrimi- 
nations that might, and I quote— 
substantially lessen competition or tend to create a monopoly in any line of 
commerce. 

As will be recalled, this language was taken in whole from the 
original text of section 2 of the Clayton Act. 

The Robinson-Patman Act’s second criterion of competitive injury 
is intended to reach discriminations whose effects might be to, and I 
quote again— 
injure, destroy, or prevent competition with any person who either grants or 
knowingly receives the benefit of such discrimination, or with customers of 
either of them. 

The second injury standard, it is pointed out in the report of the 
Attorney General’s National Committee To Study the Antitrust Laws, 
was added to the price discrimination provision of the Clayton Act 
through the 1936 Robinson-Patman amendments because legislators 
feared then-existing provisions were, and I quote from that report— 
inadequate to check the victimization of individual businessmen by predatory 
price cuts that nevertheless created no general impairment of competitive con- 
ditions in a wider market. To reach such destructive price cuts endangering 
the survivai of small rivals of a powerful seller was an express objective of the 
liberalizing amendments in the “injury” clause of the Robinson-Patman Act. 

There is further evidence of congressional intent to each different 
objective with each test. In explaining the proposed Robinson-Pat- 
man legislation to the House of Representatives, Mr. Utterback, the 
floor manager of the bill, distinguished the additional individual “in- 
jury” test ‘added by the 1936 legislation from the “monopoly” and 
“lessening competition” standard of the original Clayton Act in these 
words, and I quote: 


The difference may be illustrated where a nonresident concern opens a new 
branch beside a local concern, and with the use of discriminatory prices, 
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destroys and replaces the local concern as the competitor in the field. Competi- 
tion in the local field has not been lessened, since one competitor has been re- 
placed by another; but competition with the grantor of the discrimination has 
been destroyed. 

Senator Keravuver. Senator Sparkman, will you let me interrupt 
at this time? 

We are glad that Senator O’Mahoney is present, and that we have 
so many Senators here. Senator O’Mahoney is, of course, one of the 
Nation’s foremost experts and authorities 

Senator O’Manoney. Be careful; be careful. [Laughter.] 

Senator Keravuver (continuing). In the general field of monopoly 
and antitrust. 

Senator O’Manoney. Thank you very much. 

Senator SparKMAN. It is very good, sir, to see you here, to have 
your keen perceptive mind addressed to this vexing problem. 

Senator O’Manonry. Thank you. 

Senator SparkMAN. Am I to proceed, Mr. Chairman ? 

Senator Keravver. Yes, you may proceed. You have done very 
well, 

Senator SparkKMAN. With the purpose and scope of S. 11 in mind, 
I would like to explain how the bill accords with the policy and pur- 
pose of the Clayton Act. As I proceed, bear in mind that Congress 
intended the Clayton Act as a supplement to the Sherman Act’s gen- 
eral prohibitions on monopolies and restraints of trade. The Clayton 
Act was to outlaw specific business practices deemed steps in achieving 
those monopolistic ends proscribed by the Sherman Act. In other 
words, business practices having monopolistic tendencies would be 
suppressed in their incipiency and well before they had attained such 
effects as would justify a Sherman Act proceeding. 

So measured, S. 11 is consistent with the Clayton Act since it is 
intended to prohibit a business practice, namely, price discrimination 
having a monopolistic tendency, before the practice grows into a 
violation of the Sherman Act. Frankly, I cannot understand why any 
person in sympathy with the policy and purposes of the antitrust 
laws should hesitate in endorsing a proposal prohibiting a business 
practice producing monopolistic efforts. 

Having thus presented what may be described as the theoretical 
case for enactment of the equality of opportunity bill, S. 11, I shall 
turn to the more important of the practical effects that the bill shall 
have in the market place. As I do, I shall explain in what manner 
and to what extent the bill would necessitate changes in or abandon- 
ment of currently used pricing practices. 

Initially, 1 must admit that S. 11 would severely cramp the style 
of many large sellers. That large sellers agree with me on this ex- 
plains in great part the big fuss they are now kicking up about the 
measure. They understand perfectly that, should the bill become 
law, the large seller whose discriminatory pricing practices tended 
toward monopoly would continue to use such practices at his serious 
peril. 

No longer could a monopolistic discrimination in price be justified 
merely by showing that the seller was meeting a competitor’s price. 
Instead, according to the exigencies of the competitive situation at 
hand, the large seller foreseeing monopolistic effects of a proposed 
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price discrimination, would either reduce his price equally to all 
competing customers, whether large or small, or to none. 

Under such circumstances, I am confident, the large seller heeding 
S. 11 would decide, as often as not, that his business self-interest dic- 
tated a competitive price reduction on a nondiscriminatory basis. 
But, clearly, with S. 11, the large seller in his pricing judgments would 
not be so indifferent to monopolistic tendencies as he now ey be. 

Of course, in those instances where the large seller judged that the 
effect of a contemplated price discrimination might be to injure, de- 
stroy, or prevent competition with himself or the recipient, or with 
the customer of either of them, the provisions of S. 11 would not 
apply. As explained earlier, S. 11 comes into play only where the 
competitive effects of the discrimination meet the requirements of the 
first injury test of section 2 (a). This being the case, the large seller 
could indulge himself in the instances being considered here; he could 
continue to rely upon the good-faith defense, provided only that he 
was meeting the lawful and equally low price of a competitor. 

Senator Krerauver. Senator Sparkman, in this paragraph you ex- 
plain the question I want to ask. But up in the first paragraph, you 
had this statement: 

Instead, according to the exigencies of the competitive situation at hand, the 
large seller foreseeing monopolistic effects of a proposed price discrimination, 
would either reduce his price equally to all competing customers, whether large 
or small, or to none. 

Where you use the word “all” there, you only mean those that are 
affected in that particular area where that particular price discrimina- 
tion takes place; is that true? 

Senator SparKMAN. Yes, those that are in competition in the area 
that is concerned. 

Senator Kreravuver. I wanted to get you to clarify that. You don’t 
mean all across the country ? 

Senator SparkMAn. I don’t mean every single customer he has; of 
course not. 

Senator Krerauver. You mean only those affected by the discrimi- 
nation ? 

Senator SparKMAN. That is correct. 

Senator Wiriey. Let’s apply that to the Detroit case. How would 
the present bill, if it were law, operate? 

Senator SparkMAN. Mr. Chairman, Mr. Jehle is our expert on this 
subject. He offers to give me the information, but I wonder if it 
would be allowable to have him answer that? 

Senator Witey. Mr. Jehle, I understand the facts to be these: That 
an independent company in Detroit cut the market and hit a number 
of stations, one station 1 mile from another station, another one down 
here. And what Standard did was in those areas they cut the price 
so their station here could compete with that station. But the result 
was that Standard’s customers over here went to those stations where 
they could get the gas the cheapest. Am I right about that, Mr. Jehle? 

Mr. JeEHLE. That is correct, sir. 

Senator Wier. All right. How would this bill correct it? In 
other words, suppose you said that Standard had to reduce its price 
all over Detroit. Well, outside Detroit on the highway there are 
some more stations they could not meet, so the people out there would 
go in there. 
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Now, I just want to know how it applies. 

Mr. JEHLE. We are assuming, Senator, in that case, that the effects 
of the discriminatory pricing practice of the Standard Oil Co. did 
tend to substantially lessen competition or toward monopoly. I think 
there is some question as to whether or not that finding was actually 
made by the Supreme Court in the decision. However, it has been 
brought to my attention that Federal Trade Commission did make such 
a finding when the case was before it. 

I would think that assuming that S. 11 were enacted, Standard 
Oil of Indiana would have to consider whether or not the effects of 
its pricing practices did have monopolistic effects. 

Incidentally, Senator, as you presented a hypothetical case to me, 
you have Standard Oil supplying dealers directly. Is that correct? 

Senator Witey. It does not make any difference which way it is. 
The point is they had to meet competition of this other company that 
was furnishing oil to their stations, as I understand it, but they only 
had a few of them. Consequently, Standard says: “Now, you folks 
who are in competition with those stations, we are going to see that you 
get——_” 

Mr. JEHLE. I am glad you made that point clear, Senator, because 
I do not think that S. 11 would have any application to that fact 
situation as you have presented it. I think that under the rule as 
established in the Enterprise case that the good-faith defense is not 
available in that situation under existing provisions of the Robinson- 
Patman Act. There the supplier would be discriminating among 
customers in order to enable a buyer to meet his competition; that is, 
at a different level of sale. He would not be meeting a competitive 
seller’s price in order to retain a customer. 

So the good-faith defense, sir, would not be available under exist- 
ing Robinson-Patman interpretations. S. 11 would have no appli- 
cation to that situation whatsoever. 

Senator Wier. Then if they had had S. 11 back at the time the 
Standard case came up, the decision would have been the same? 

Mr. Jente. No, Senator, there was a different fact situation in the 
Indiana case, but the facts 

Senator Witry. No; the Detroit case. 

Mr. Jenie. In the Detroit case, yes. 

Senator Kerauver. Mr. Jehle, is this true: That as to those stations 
around the fringe, the burden would be on the Federal Trade Com- 
mission to show that the price cut was actually injuring them in a 
substantial way so it was lessening their ability to compete? 

Mr. Jennie. Yes, Senator; you have stated it very well. This bill 
would not shift the burden of proof from the Commission to the 
seller being charged with the price discrimination. It would still be 
incumbent upon the Federal Trade Commission to show that the 
competitive injury resulting from this price discrimination did tend 
toward monopoly. If might make pricing by a major oil company 
more difficult if they would have to judge whether or not the effects 
of the discrimination would substantially lessen competition, but it 
would not make it impossible. 

Senator Wirey. I do not think there would be any question, if 
you assume the facts to be what I say and what the decision was, 
that by having one price in a certain community or part of a com- 
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munity that people would have a tendency to go to that one station. 
There is no question. 

Now, would you have to have the same price throughout the whole 
city of Detroit ? Under the circumstance that a competing company 
is arranging to reduce its price, would Standard then have to reduce 
its price to ‘all its stations in Detroit to meet competition? Or could 
they go ahead as was done here and just pick out a few of them 
within certain localities ? 

Mr. Jeune. Unfortunately, Senator, the record in that Indiana case 
is not clear as to whether or not all dealers within the city of Detroit 
were affected by the discriminatory pricing practices of the Standard 
of Indiana company. It is my personal opinion, however, that the 
dealers were so affected. That being the case, S. 11 would require the 
Indiana company either to subsidize all of its dealers or none at all if 
the company were to avoid violating the act. 

Senator Witey. Within how large an area / 

Mr. Jenne. I would rather not answer that question. 

Senator Keravuver. Mr. Jehle, let me ask you this: It of course 
depends on the trade area, I take it. But, in any case, the burden is 
on the Government to show that if some fellow claims that a price 
cut at this corner is driving him out of business, that that is affecting 
competition substantially insofar as that man is concerned. So it 
would be determined by what the Federal Trade Commission could 
show as to a particular situation around where the preferred cus- 
tomer buyer was given a lower price. Is that not correct? 

Mr. Jeuur. Yes, sir. This reminds me of a story that Justice 
Brennan told at a luncheon last week. He said that he felt on that 
occasion very much like the mule that was entered in the Kentucky 
Derby. Perhaps I feel pretty much the same way here. Like the 
mule, I do not expect to distinguish myself, but I certainly appreci- 
ate the opportunity to appear in such outstanding company. 

I see in the audience here the general counsels ‘and executives of 
many of the oil companies. Certainly I do not think that they are 
seeking my advice on any question concerning S. 11. They under- 
stand this much better than I do or perhaps any of us do. 

But I think, as Senator Sparkman said in his statement, that the 
big issue today is whether or not we are going to have a strong anti- 
price discrimination statute. We are pretty much in the same posi- 
tion Congress was back in 1936. And I think there is just as much 
necessity ‘for S. 11 today as there was for the Robinson-Patman Act 
back in 1936. 

Senator Krravuver. Just one question to either you or Senator 
Sparkman. Is it not true that in most of the sections of the law ad- 
ministered by the Federal Trade Commission, such as the amendment 
to section 7, such as this amendment here, that the words “trade area” 
or “section of the country” are used so that it is incumbent upon the 
Federal Trade Commission to define and set forth the trade area or 
the section involved, which will vary from product to product ac- 
cording to—— 

Senator Sparkman. Yes. 

Senator Keravver. That is, it would not be the same for loco- 
motives as it would be for gasoline. It depends on the product 
involved. ; 
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Senator Sparkman. Yes, Mr. Chairman. And, of course, in prac- 
tically every case—in fact, I think I would be safe in saying every 
case—it baie, stand on its own facts. And the Federal Trade Com- 
mission—or a court if it were a court case—certainly would have to 
make the findings based upon the facts in that particular situation. 

We would not have lawsuits and these misunderstandings if it were 
possible to write law perfectly—that is, so as to pin it down in such 
a way that it answered every individual question. It just cannot be 
done. 

Mr. Chairman, when Senator Wiley asked that question about gaso- 
line stations, it reminded me of something that was said to me a few 
years ago when the Banking and Currency Committee, of which I 
am a member, was thinking very seriously of launching’ a study into 
the spread of gasoline prices from one area of the country to another. 
A good fr iend of mine in the Federal Trade Commission just offered 
me a piece of advice one day. He said, “Now, unless you really want 
to get into quicksand right up to your chin, I would advise you to 
stay out of that. That is the most complicated problem in the United 
States.” 

And I think probably it is—this gasoline pricing. 

Of course, the way it is hi indled and stations are presented, it is 
almost impossible to answer a question generally as to what area 
would be involved. I think it would have to be determined in each 
individual case upon the facts in that particular case. 

The thing about it is this, Mr. Chairman: We do know that there 
are price discriminations that do tend to have a monopolistic effect, 
price discriminations that do prove harmful to small businesses. So 
many small businesses throughout the country in all parts of the 
country have told me that the one thing with which they were most 
concerned was this matter of unfair pricing practices. They feel in- 
secure because of these things. 

S. 11 is an effort to restore the security that it was believed pre- 
vailed in the Robinson-Patman Act until the Indiana decision. 

Now, generally speaking, I think that is it. I suppose no one feels 
that S. 11 is worded in the only way in which it can accomplish the 
job. But in drafting it I feel that that was the purpose of it, and 
I certainly feel that the overwhelming majority of small business 
throughout this country would feel much easier if some such measure 
as this were enacted into law in order to restore that security that 
so long they thought they had. 

Senator Winey. Might I interrupt by saying I have been handed 
the document which gives the conclusion of the Commission. The 
Commission found that such reduced resale prices have resulted in 

“injuring, destroying and preventing competition between said 
favored “dealers and retail dealers in respondent’s”—that is, pe- 
titioner’s—“gasoline and other major brands of gasoline.” 

I could see how they could find that. I am trying to think of the 
remedy. I recognize the signficance of this power. 

For instance, I have known of instances in my own State where 
certain communities were 10 miles apart and one community would 
get into a war and gasoline would go down. In the community over 


here, of course, the people go over and buy their gasoline there. It is 
a serious situation. 
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That power is so~ething that we are trying to curtail. But in 
the Detroit case I am interested because of the letters that come 
to me from many sources indicating just what this does. Here ap- 
parently the Commission found that it resulted in injuring and de- 
stroying and preventing competition between said favored dealers 
and the retail dealers in respondent’s, and so forth, and the others. 
Those 2 here, those 2 up here, and those 2 up here, say, that are 
battling. They had found that, because the gasoline station close to 
the other station that already had prices reduced had to meet the 
competition there. But in this territory they flooded in. 

So I am interested in finding the legal answer. That is what I am 
interested in. 

Senator Krravver. Senator Sparkman, do you wish to continue? 

Senator Sparkman. Yes, Mr. Chairman. If you will jump over 
now to page 11, I will read a little more. 

Now, to consider the practical effects which S. 11 would have upon 
small-business men. Take what would be the typical case of the 
small manufacturer or any small reseller (such as a wholesaler or 
jobber) confronted with the fact that his most prized customer is 
about to accept a better price from a competitor. Assume also that 
the jurisdictional element of interstate commerce is present and that 
the competitor’s offer reflects a lawful price. To round out the fact 
situation, assume further that the small seller has a number of less 
prized customers in competition with the temptation-prone favorite. 
Thus is presented the basic issue: Whether, under S. 11, the small 
seller may lawfully meet his competitor’s price in order to retain 
his most prized customer. 

Under existing law, the small seller in such a situation would have 
available to him three alternative courses of action: 

1. He may decline to meet the lower price offered the prized cus- 
tomer by his competitor. 

2. He may reduce his price to all competing customers on a nondis- 
criminatory basis. 

3. He may meet the price offered the prized customer by his compet- 
itor, but fail to grant an equal concession to his other customers 
competing with the favorite. 

Present law would pose no antitrust problem for the small seller, 
regardless of which course of action he chose. However, an antitrust 
issue would be raised under S. 11 if the small seller should pursue the 
third course of action outlined above. The issue would essentially 
be one of fact, namely, whether the effect of the price discrimination 
might substantially lessen competition or tend toward monopoly. 
Absent such a finding, it must be kept in mind, the effect of the 
price discrimination would either fail to show a prima facie case under 
section 2 (a) or else the good-faith defense would be available. 

On the main issue, as I stated before, the decided cases on 2 (a) 
offer little guidance on how the substantial injury standard differs 
from the criterion added by the 1936 Robinson-Patman amendment. 
But, based on decided cases under section 2 of the Clayton Act, both 
before and after the 1936 amendment, and guided by the decided cases 
on other relevent sections of the act, plus a generous amount of com- 
monsense, an opinion on the question may be offered. 

In general, I would say that a small seller’s price discriminations, 
though not to be condoned, do not have monopolistic tendencies in any 
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line of commerce. After all, a small seller’s marketing area is limited, 
and his share is relatively slight, and, most important of all, he has 
competition from many other sellers, large and small. Accordingly, 
the competitive impact of his pricing practices must be as small as 
he himself is. The probability that his discriminatory pricing prac- 
tices might tend toward monopoly is only remotely conceivable. 

As a candid observation, I would say that to compare the competi- 
tive consequences of the discriminatory pricing practices such as 
were exemplified in the Standard of Indiana case with those flowing 
from the price concessions of, say, a small jobber, would be like com- 
paring the brilliant glare of the noonday sun to the insignificant glim- 
mer of a lightning bug’s taillight. 

In establishing the tendency toward monopoly standard, Congress 
intended to strike at price discriminations having effects which, if 
not promptly arrested, would inherently tend to result in monopoly. 
By the nature of things, small business just cannot fall within such 
a purview. 

Another practical problem would be created for small-business 
men under S. 11, it is contended, in a case where a major oil company 
was granting subsidies to dealers embroiled in a gasoline price war. 
Opponents of S. 11 would have you believe that the bill weal prevent 
a major oil company from subsidizing its dealers to the extent neces- 
sary to enable such dealers to meet their competitors’ prices to the 
motoring public. Such a charge is nonsense. The short answer is 
that S. 11 would have no application to such a situation, even where 
price discrimination is practiced and the effects have monopolistic 
tendencies. 

As was held in the Enterprise case, the Robinson-Patman Act 
“does not go so far as to allow discriminatory price cutting to enable 
a buyer to meet price competition, but only to enable the seller to meet 
a lawful price of the seller’s competition.” In such a situation, the dis- 
criminating major oil company simply cannot avail himself of the 
good-faith defense of meeting competition. S. 11 does not change 
this fact. And, as you know, the Federal Trade Commission has testi- 
fied before the Senate Small Business Committee that its current policy 
is in accord with the ruling in the Enterprise case. 

Thus, under S. 11, the major oil companies and oil jobbers can sub- 
sidize their dealers with no added antitrust hazard. 

I might also add that as I have never heard of any major oil com- 
pany admitting that it discriminates in price among competing deal- 
ers, my views on the issue are perhaps academic. 

The prospective application of S. 11 presents one other problem of 
keen interest to small business and also to businessmen generally. That 
would be whether S. 11 would affect the legality of delivered pricing 
systems in current use. The answer to this problem is extremely 
important. 

Happily, the answer is short and clear. According to the report 
which your committee last year issued on S. 11, the bill would not 
prevent— 

a seller in good faith absorbing freight to meet the lawful and equally low price 
of a competitor in nonconspiratorial, individual competitive situations. 

Furthermore, I note that S. 11, as now before us, contains language 
specifically designed— 
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to insure that [its] provisions shall not be construed to alter the law applicable, 
before the enactment of the amendment, to the absorption of freight or of 
shipping charges. 

In conclusion, I would like to state the issue to which we are address- 
ing ourselves today. It is: Do we truly want a strong antiprice dis- 
crimination statute? At the present, we do not have such a statute. 
If we do not wish to remedy the situation, S. 11 should not be enacted. 
But if we believe in a competitive system in which the large and small 
alike shall have an opportunity to succeed on the basis of relative 
efficiency and not economic size alone, our vote will be for S. 11. 

The big corporations of the country see this issue clearly. They 
know that the present law against price discrimination is as weak as it 
was before the Robinson-Patman Act was passed. Therefore, they 
will throw their energies toward defeat of S. 11. I am confident that 
the friends of small business will prove equally energetic in pressing 
for enactment of the legislation. 

Mr. Chairman, I will not read the addendum to which I referred. 
As I say, it relates specifically to this problem that has been raised 
by the independent oil jobbers. I think there is an answer. However, 
I am delighted that they are having the privilege of presenting their 
views to the committee. 

Senator Witry. They take the opposite position from you! 

Senator SparKMAN. They express fear that it might have a harmful 
effect upon their business. TI think the fear is unfounded, and I believe 
it will be demonstrated in the course of these hearings. 

Senator Kerauver. Senator Sparkman, you have given us a very 
excellent statement, but I think while you are here and you have this 
addendum, you might tell us what your viewpoint is—— 

Senator SparkMAN. It is not very long. 

Senator Keravuver. About the independent oil jobbers. 

Senator SparkMAN. I am sure many Senators have talked to inde- 
pendent oil jobbers in their States regarding the merits of this bill. 
I have had such discussion myself on a number of occasions. I feel 
equally certain that Members of the Senate have received much mail 
on the bill from their jobber friends back home. 

In my own case, the correspondence from Alabama jobbers con- 
cerned over the bill has been considerable. From my meetings with 
independent jobbers and from their letters, I have learned that job- 
bers are extremely fearful that if S. 11 should be enacted they would 
find their position in the oil industry destroyed or severely reduced. 

Although I cannot agree that S. 11 would in any such way affect the 
interests of the independent jobber, I do wish to have the jobbers’ 
views known to every Member of the Senate. Accordingly, I wish to 
commend to you, Mr. Chairman, for scheduling a full complement of 
jobber witnesses, including an outstanding jobber from my State of 
Alabama. 

Of course, I shall study very carefully the testimony of these job- 
bers, as I am confident will every member of your distinguished sub- 
committee. My mind will always be open in case the jobbers can 
demonstrate that the bill would have the injurious consequences they 
contend it does. My own study of the bill leads me to conclude that 
the effects of S. 11 would be insignificant in the case of most jobbers. 

Let me explain. First, it may “be safely said that the pricing prac- 
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tices of the vast majority of small independent jobbers are not within 
the purview of existing provisions of the Robinson-Patman Act since 
the jurisdictional element of commerce cannot be shown. 

Senator Kerauver. Senator Sparkman, if you will excuse an inter- 
ruption, there is one thing I think we might make clear at this point. 
Some jobbers, having had dealings with ‘the wage and hour law and 
other statutes where interstate commerce is spoken of, have a feeling 
that the Clayton Act and this amendment have the same application 
as the statutes under the wage and hour law and other statutes. 

I am going to ask that the staff at this time obtain the language 
of the interstate commerce provision with reference to the wage and 
hour law and other laws and also with reference to the antitrust laws. 

I find this discussed on page 21 of the report of last year, three 
paragraphs of which, without objection, I am going to have inserted 
in the record. 

(The language above referred to follows :) 


INTERSTATE COMMERCE 
(Senate report No. 2817, July 27, 1956; corporate mergers and price 
discrimination, pp. 21-22) 


A considerable number of witnesses representing jobbers in the gasoline 
industry appeared in opposition to H. R. 1840. Quite apart from the 
merits or demerits of their arguments, the apprehension of these jobbers 
appear for the most part to be without foundation. In proceeding against any 
firm under the Clayton Act it is necessary to show that it is “engaged in com- 
merce.” Jobbers who sell gasoline to service stations within their own State 
have not been regarded, insofar as such sales are concerned, as being “engaged 
in commerce” under that act even though they may have purchased their gaso- 
line from an out-of-State refinery. 

This legal principle appears to be well established (F. T. C. v. Bunte Bros., 
Ine. 812 UU. S. 349 (1941)). The Federal Trade Commission has recognized 
and acted upon the principle. Letters from responsible officials of the Commis- 
sion were presented in evidence during the hearings showing that the Commis- 
sion had declined even to investigate complaints involving sales from gasoline 


- jobbers to dealers on the grounds that interstate commerce was not involved. 


Further, there is no record of any case in which the Commission has proceeded 
against an oil jobber under the Clayton Act for discriminating in price in con- 
nection with the sales made by such jobber. 

Mr. Otis Ellis, who apeared for the National Oil Jobber’s Council, asserted 
that jobbers are in interstate commerce by reason of ® ‘producing goods for inter- 
state commerce” and actions “affecting commerce.” These are not, however, 
the tests of interstate commerce provided in the Clayton Act but rather are the 
tests which are applicable to conduct under various other statutes. 

Senator Kerrauver. In proceedings against any firm under the 
Clayton Act, it is necessary to show that it is engaged in commerce. 
In the wage and hour law and others, the terms are “producing goods 
for interstate commerce” and actions “affecting commerce.” 

As pointed out in the hearings last year, the Federal Trade Com- 
mission has always held that where a jobber gets title to his gasoline 
and then he distributes it purely intrastate, that this does not come 
within the provision of the statute “engaged in commerce.’ 

Is that the point you were 

Senator SpaRKMAN. That is correct, Mr. Chairman. And I am de- 
lighted that you called attention to the difference in the language. 
There is a very distinct difference in the language that is used. And, 
as a matter of fact, under the wage-hour law, the one that brings 
so many people who are engaged in ‘intrastate business under it is the 
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fact that it affects—I believe that is the language that is used—affects 
commerce. It places a burden or has the effect of burdening com- 
merce. And there is a distinct difference. 

I do not believe anyone would question the statement that in order 
to be under the existing provisions of the Robinson-Patman Act a 
person would have to be engaged in commerce, and, of course, the term 
used, “in commerce,” means interstate commerce. 

Senator Keravuver. I may add, Senator Sparkman, that the princi- 
ple that you just stated was not only the one followed by the Federal 
Trade Commission, but it is well established by the Supreme Court in 
the case of Federal Trade Commission v. Bunte Brothers (312 U.S. 
347) decided in 1941. 

Senator Sparkman. Yes, that is correct, Mr. Chairman. 

Senator Kerauver. Excuse the interruption, please. Will you 
proceed ? 

Senator SparkMAN. This statement that the average jobber would 
not be under this because he is not engaged in commerce rests upon the 
almost exclusively intrastate character of the marketing operations of 
jobbers in my State and generally, I presume, throughout the country. 
Manifestly S. 11 would not apply to those jobbers who are not now 
subject to the Robinson-Patman Act, for S. 11 in no way changes the 
present commerce test of the basic statute. 

Second, as I explained more fully in my prepared statement, it is 
extremely difficult to conceive a situation where the consequences of a 
small jobber’s price discriminations would tend to lessen competition 
substantially or to create a monopoly in any line of commerce. Thus, 
again, S. 11 would have no application to most jobbers because it be- 
comes operative only where effects of such competitive gravity are 
proved. 

These considerations, I submit, afford a sound basis for my con- 
clusion that S. 11 would not adversely affect small independent oil 
jobbers. 

Another fear that the oil jobber has is that S. 11 would bar the 
supplier from subsidizing the jobber and his dealers in the event of a 
price-war situation. As I have already said in my statement, S. 11 
would have no application to such a situation even where price dis- 
crimination is practiced and the effects have monopolistic tendencies. 
The fact is that, under existing interpretations of the Robinson-Pat- 
man Act, the good faith defense is not applicable where the discrimina- 
tion in price is to enable some but not all customers to meet their com- 

tition. The defense does no more than to enable a seller to meet a 

awful price of the seller’s competition. 

An objection of another sort is also raised to S. 11. It seems that 
jobbers foresee major oil companies bypassing them if S. 11 becomes 
law and handling all distribution themselves. Personally, I do not 
think that the major oil companies will take such action against the 
jobbers. I say this because I know that the independent oil jobber 

y his efficiency of operation has proved his value to the major oil 
supplier, and it would be economically unwise for the major oil sup- 
plier to bring about the demise of independent oil jobbers. 

But, Mr. Chairman, should the major companies take such unlikely 
action, I think it could be reasonably anticipated that considerable 
impetus would be given to appropriate congressional counter-meas- 
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ures designed to remove the majors from marketing and restoring job- 
bers to their rightful position. 

That concludes my statement, Mr. Chairman. 

Senator Kerauver. Of course, I think it should be pointed out now 
that in testimony during the last hearing we showed that with mat- 
ters as they now stand there was a substantial effort on the part of 
big companies to sell more and more gasoline through their own 
dealers rather than going through jobbers. Is that the finding of your 
Small Business Committee? 

Senator SparKMAN. Yes, you have correctly stated it. 

Senator Dirksen. May I interpose? 

Senator Kerauver. Yes. 

Senator Dirksen. | want to address this to Senator O’Mahoney. I 
think the testimony with respect to the Gulf Oil Co. was quite to the 
contrary, was it not? I believe they testified they only owned 140 
stations. 

Senator O’Manonry. They leased many more. 

Senator Dirksen. That is right. 

Senator O’Manonery. They had some 35,000 filling stations. 

Senator Dirksen. That is right. 

Senator O’Manonry. They “followed a policy, the testimony was, 
of encouraging local operators of filling stations to purchase, and out 
of the 35 000, only 150 or fewer cases were brought about. 

F rankly, I did not reach any conclusion from th: at testimony. The 
whole testimony shows that 8 out of the 15 major oil companies, 
engaged in international commerce, not merely interstate but in inter- 
national commerce, were operating almost 240,000 filling stations in 
the United States. 

It seemed to me that the tendency had been pretty clearly demon- 
strated for the big companies to take over the distribution of their 
product. If that “be the case, it would seem to me it would have a 
bad effect upon the independent jobber, even though this narrow rule 

of commerce is adhered to. 

We wrote that into the report of the committee last year and cited 
the Bunte case of the Federal Trade Commission. But it is clear 
that considering the State boundaries throughout the United States, 
there are many communities, many big cities, which are located near 
the boundaries, sometimes in the very corner of a State, so that their 
customers are almost bound to be in another State in many instances. 
Many of their customers would be. 

So the query arises: Would there be a different rule for the jobber 
who operates solely in intrastate commerce? Having obtained own- 
ership of the gasoline that he bought from the refiner for redistribu- 
tion within the State, does he enjoy a different and a more favorable 
position than that of the jobber whose customers are across the State 
line? 

Senator Dirksen. I want to raise that question directly. But I 
just wanted to get something in the record with respect to Senator 
Sparkman’s observation. As I recall, the only specific and detailed 
testimony we had with respect to the relationships between a com- 
pany and its lessees or the filling stations that it served indicated that 
actually Gulf, out of all of these thousands of stations, only owned 
140 stations. 
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Senator O’Manoney. That is right. 

Senator Dirksen. I believe that is the record on it. 

Senator O’Manonry. That is right. 

Senator Dirksen. So that would be in controvention of the obser- 
vation made here, unless in the case of other companies the experience 
is different. 

Senator O’Manonry. But they leased many more. 

Senator Dirksen. Yes. 

Senator O’Manoney. In many instances where a lease of the filling 
station was made, ownership of the land was retained in the major 
company without having that land included in the lease. Just the 
lease of the pumps and the facilities and so on. 

Senator SparkMAN. It may be that we have been talking about two 
different things. I did not understand the question to relate only to 
those stations owned by the major oil companies, but it was the selling 
directly by the major oil company to the dealer leaving out the jobber. 
j thought that was the question that Senator Kefauver asked. 

Senator Kerauver. It was. I think at this point that it would be 
well to refer in the hearings of last year to the statement of Mr. James 
W. Ross, the assistant general manager of the sales department of 
Standard Oil of Indiana. He engaged in a colloquy with Mr. Ellis, 
who represents the independent oil jobbers organization. 

Mr. Ross said that as to Standard Oil of Indiana only 5 percent of 
their gasoline was sold through jobbers, but he did say that with 
other companies it was a higher amount. Mr. Ellis added—he will 
testify, of course, later in this hearing—that on fuel oil “we, of course 
have been going up,” speaking of the jobber, “but on gasoline we have 
been going down. The large jobbers are biting the dust. They are 
selling out.” 

So I suppose it differs with various companies. 

Senator Dirksen. Mr. Chairman, may I ask a question before Sen- 
ator Sparkman leaves? You cited a case with reference to the inter- 
state character of jobber sales as having been handed down in 1941. 
Were there any subsequent cases on that point ? 

Mr. Dixon. That case was the Bunte case, and it was with respect to 
the Federal Trade Commission Act, which has the identical test. It 
must be a sale in commerce there as here. 

We have never had that point up since then, because the Federal 
Trade Commission has adhered to the Supreme Court’s ruling. 

Senator Keravuver. So there is no subsequent case ? 

Mr. Dixon. We have never yet at the Federal Trade Commission— 
I say “we”—up until the time I came to the subcommittee—to my 
knowledge had never sued any individual jobber for such a law viola- 
tion as has been discussed here at the table. 

Senator Dirksen. The matter comes to mind with respect to that 

‘ase because I recall from memory, and I think fairly accurately, that 
in the Brightwood Dairy case in ‘northern Illinois, a small a: airy that 
bought no -milk outside of the State, that sold no milk outside of the 
State, was hauled in under one of the marketing orders, and the case 
went to the Supreme Court as I recall. 

The language of the Court was 





To be sure, they did not buy outside. To be sure, they did not sell outside. But 
the milk that they sold was in the competitive stream of commerce. 
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As a result, they were brought to heel under a marketing order as 
I recall. 

Mr. Drxon. I think, Senator, under the statute under which they 
were brought to heel, it was affecting commerce, and anything in the 
stream affects commerce. But in this statute it is 

Senator Kerauver. Was that a different statute from this statute 
here ¢ 

Mr. Dixon. That is different. 

Senator Sparkman. That was in the Department of Agriculture. 

Senator Dirksen. Oh, yes, but look here. Now you are making the 
point here that this gasoline on which title has been passed j in 
Alabama 

Senator Sparkman. Or Illinois. 

Senator Dirksen. Will not be affected. Is that right? Where title 
has been passed to a jobber ? 

Senator SparkMAN. If the business is intrastate. 

Senator Dirksen. And title has passed to the jobber. But the 
jobber is selling filling stations who are selling gasoline that came 
from outside of the State, still in the stream of commerce. How do 
you differentiate them insofar as the finding in the Brightwood case 
is concerned / 

Mr. Dixon. When you operate, Senator, under a specific statute, 
you have the burden of proceeding under that statute. You must 
meet the test of that statute, not another one. And so the burden under 
the Robinson-Patman Act and under the Federal Trade Commission 
Act is far greater than under the Sherman Act or under other acts— 
wage-and-hour and other laws—that include the phrase “affecting 
commerce. 

Senator Krerauver. Are you familiar with the particular case Sena- 
tor Dirksen was talking about ? 

Mr. Dixon. Generally, sir. 

Senator Kerauver. What was the wording of that statute, and 
what statute was it? 

Senator Dirksen. A market order, I think, issued by the Depart- 
ment of Agriculture. But the finding was so precise as far as the 
character of the milk was concerned and the fact that it was in the 
stream of commerce, that was the basis on which that case was 
resolved. 

But I am glad the question was raised about “burden.” Senator 
Sparkman, please refer to your statement on page 12 in the middle of 
the page. That is the third paragraph, eb begins: 








In general, I would say that a small seller’s price discriminations, though not 
to be condoned, do not have monopolistic tendencies in any line of commerce, 
After all, a small seller’s marketing area is limited * * ° 


Now, if you have the bill before you and you look in line 8, section 
2 (b), it says: 

Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price or services or facilities furnished, 
the burden of rebutting the prima facie case thus made by showing justification 
shall be upon the person charged * * *. 

Now, if I understand the procedure in this matter, first the allega- 
tion is made. It could be made by a retail filling station operator. It 
could be made by a jobber or some other person. So he makes his 
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allegation. About the only proof he needs is to go around and photo- 
graph the price signs on various filling stations and photograph a 
few tank wagons coming up and he has got all the proof he needs, I 
suppose, to show that there has been a discrimination in that they 
have been selling to one person at one price and to another person at 
another price. 

At that point I think he makes his prima facie case under the lan- 
guage of this bill. Then the burden is on the seller to make justifica- 
tion of this case. Now 

Senator O’Manonry. May I interrupt? 

Senator Dirksen. Yes. 

Senator O’Manoney. Does the Senator interpret the language of 
section 2 (b) to mean that such a charge as he has desc ribed would 
be prima facie under this language ? 

Senator Dirksen. I am asking. 

Senator O’Mauoney. May I ‘ask you, inasmuch as you put me on 
the witness stand a little w hile ago: Suppose this were to be amended 
by inserting in line 8 after the w word “made” the words “satisfactory 
to the Federal Trade Commission.” It would read: 





Upon proof being made, satisfactory to the Federal Trade Commission, at 
any hearing on a complaint under this section, that there has been discrimina- 
tion— 
thereby making it clearly in the language of the law based upon not 
the allegation of the complaint but upon the holding of the Federal 
Trade Commission. Would that make a difference in your interpre- 
tation / 

Senator Dirxsen. I must say to my distinguished friend from 
Wyoming that my mind has not yet caught up to the amendment 
stage. Tam just seeking the information as to— 

Senator Sparkman. Mr. Chairman, may I say just this in regard 
to the statement: Unfortunately, I do not have a copy of the bill be- 
fore me, but I followed the reading. 

Senator Keravuver. Senator Sparkman, before you do, I think it 
should be pointed out that the part that Senator Dirksen was reading 
is not changed by the amendment. That is the present law. The 
amendment does not change it until it gets down to the “provided, 
however” part. 

Senator Dirksen. I may say that the thing I am looking at and 
the basic purpose to which this is directed is what administrative 
burdens are going to develop under an act. How costly is it going to 
be? How many allegations are there going to be? How simple 
will it be to make a prima facie allegation + of price discrimination and 
set the wheels in motion? How much of it shall we have? 

Then do not forget that in the pending bill there is a phrase in line 
18 which with respect to monopoly says “in any section of the coun- 
try.” 

You are speaking of the fact that in your statement a smail seller's 
price discriminations, though not to be condoned, do not have monop- 
olistic tendencies. It is not going to be for the small seller to say 
whether it is monopolistic or not. Here is some language in this 
bill that I think must be very clearly interpreted and a legislative 
history made if we are going to know where we are going. 
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Mr. Dixon. Senator, may I say one thing, sir? The language that 
you are talking about 1 is the basic Robinson-Patman Act as it is. 

Senator Dirksen. Correct. 

Mr. Dixon. This amendment does not profess to change it. 

Senator Dirksen. That I understand. 

Mr. Drxon. As you may remember, the original act was set up and 
the Federal Trade Commission did first have a burden to establish a 
sale in commerce to competitors by one of them that was discriminated 
against. That was their burden. Then the Commission could, under 
the law, rest. 

In the Standard Oil of Indiana case the Commission rather than 
resting, as had been a long-time practice, went ahead and assumed a 
burden that would have come back to them had good faith been 

raised. But they went ahead without that and they proved i injury. 

However, under the law the Commission must merely do what L 
just said—set up the discrimination in commerce. Then under the 
law if a person wants to raise cost justification, it is his burden. If, 
on the other hand, he does not raise cost justification and he might 
want to raise good faith, it would be his burden to show good faith. 

The Commission, after the burden had shifted, if it proceeded i in 
that course, would then have to establish the substantial i injury that is 
contempl: ated here in this statute and which is in 2 (a) anyway. 

2 (a) as it presently stands is far more vigorous, you might say, 
than what happen with this amendment, because this amendment will 
only restore part of what has been taken out of 2 (a). 

Senator Dirksen. But, now, under the first proviso—— 

Senator Sparkman. Everett, would you excuse me? 

Senator Kerauver. Let Senator Sparkman finish up. 

Senator SparkMAn. No, I was not going to say anything further. 
I have a matter on the floor that I need to get over to the Senate for. 

Senator Kerauver. We did not want to—— 

Senator SparKMAN. If there are any more questions I will be glad 
to answer them, but if not I will ask you to excuse me. 

Senator Witey. Are we going to adjourn? They have had a 
quorum call. 

Senator Kerauver. I thought we would finish Senator Sparkman’s 
statement. 

Senator SparKMAN. I have finished the statement. 

I was going to say this to Senator Dirksen a while ago: There 
are two elements involved, as I understand it. However, counsel has 
already answered it and in much more detail than I could. 

Here is what was said in the Brownell report on that: 

The prima facie case mentioned in section 2 (b) hence refers not to any 
discrimination but only to discriminations affirmatively prohibited when causing 
the adverse market effects described in 2 (a) and unlawful unless justified by 
the seller through one of the several defenses. 

Senator Keravuver. Is that the Attorney General’s report? 

Senator SparKMan. The Attorney General’s National Committee 
To Study the Antitrust Laws. 

Senator Dirxsen. But the point I want to make is this: Under 
the first proviso, which says that unless the effect of discrimination 
may be substantially to lessen competition or tend to create a mo- 
nopoly in any line of commerce, in any section of the country, the Com- 
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mission I suppose has to make the determination whether there has 
been a lessening, a substantial lessening, of competition. And it must 
make a finding whether there has been a tendency toward monopoly 
in any line of commerce in any section. 

There is nothing in there that would exempt a small jobber that I 
can see, because if the Commission must make that finding and does 
from the facts in the case, then whether it be a small jobber or a large 
jobber would not make any difference so far as the language of the 
section is concerned. 

I think Mr. Ellis, when he appeared before the committee last year 
representing the jobbers, made that abundantly clear. 

Senator Sparkman. Of course, the statement that you make is 
correct that size has nothing to do with it provided the other elements 
are present. But they must all be present. And what I was saying 
was that in practice the ordinary small-business man would not— 
in fact, I said that the small seller’s price discriminations, though not 
to be condoned, do not have the monopolistic tendencies that must 
exist in order to be violative of the act in addition to the others. 

Senator Dirksen. But the only way the small jobber will ever 
find it out is when they put him in hock and make his case. 

Senator SparkMAn. Well 

Mr. Dixon. He has never been put in hock yet. 

Senator Dirksen. I am not so sure. 

Senator Sparkman. We have a case that has stood from 1941 as far 
as commerce is concerned. I think it has been well relied upon. 

Senator Dirksen. But you admit the charge can be made here, 
that a prima facie case can be made. Then the wheels are in motion. 
And the question is: How far do we go? 

Senator SparkMAN. I would hate very much to fail to do some- 
thing simply because I was afraid somebody might, if he wanted to, 
make a charge against me on anything that he wanted to bring up. 
But proving it would be a different proposition. 

Senator Dirksen. Senator Sparkman, I do not believe that is the 
problem before the committee. 

Senator Sparkman. Therefore, we rest easy, go about our way not 
worrying. 

Senator Diksen. Here is one segment of our economy that would 
probably be benefited. Another segment of our economy would or 
might be harmed. The question is: Do you find a solution by helping 
one and hurting the other? I think that is the thing this committee 
has 

Senator SpaRKMAN. May I say this: I do not regard it in that way 
at all. I think that when the Clayton Act was passed Congress well 
stated its intent of making certain that the ruthless should not run 
over the conscientious simply by being able to do so. Then I think 
in 1936 Congress realized that it was not doing the job completely, 
and it passed the Robinson-Patman Act. And I think they thought 
they did a good job on that and rested on it until the Indiana case 
showed there was a loophole. And in order to complete the job now 
we ought to close that loophole, and that is what S. 11 tries to do. 

Senator Dirksen. There was this significant observation in the 
language of the Supreme Court in the Standard Oil case, and I am 
reading now from the syllabus: 
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Congress did not seek by the Robinson-Patman Act either to abolish compe- 
tition or so radically to curtail it that a seller would have no substantial right 
of self-defense against a price raid by a competitor. 

That I must say is quite a problem. 

Senator Sparkman. I certainly would be the last one in the world 
to deny that it was quite a problem. In fact, I said a while ago that 
no one claimed perfection for the language of the bill. But I believe 
that the objective is good, and I think it certainly would meet with 
overwhelming endorsement, particularly by those who are most aware 
of the need of some such secur ity as this bill seeks to give. 

Senator Wixey. I can agree on the objective of all of us when we 
became sponsors of a bill. We came with the idea that we are going 
to have a complete hearing to see to it that justice is done all around 
and to be sure that, as [ said this morning, the remedy is not worse 
than the disease. 

I am satisfied that out of this hearing will come probably the light 
or guidance that we need to bring about legislation that will do the 
job, and that is what I am sure we are interested in. 

Senator Kerauver. | want to thank Senator Sparkman for his 
very fine statement. 

Senator SparKMAN. Thank you, Mr. Chairman, and gentlemen of 
the committee. 

Senator Keravuver. Off the record. 

( Diseussion off the record.) 

Senator Kerauver. I will endeavor to secure permission to resume 
the hearing at 2:30 p. m., and I do not think there will be any objec- 
tion, so we will stand in recess until 2:30 p. m., this afternoon. 

(Whereupon, at 12: 15 p. m., the alnabaacinien recessed to reconvene 
at 2:30 p. m., this date. ) 

(Permission not received, hearing subsequently recessed to recon- 
vene at 9:30 a.m., Wednesday, March 13, 1957.) 
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WEDNESDAY, MARCH 13, 1957 


Untrep States SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 9:40 a. m., in room 
424, Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senators Kefauver (chairman), Wiley and Dirksen. 

Also present: Representative Robert Harrison; Langdon West, 
representing Senator Hennings. 

Committee and subcommittee staff members present: Paul Rand 
Dixon, cocounsel and staff director; Gareth M. Neville, assistant 
counsel; Dr. John M. Blair, chief economist; Tom Collins of the 
Committee on the Judiciary; Peter Chumbris, counsel for minority ; 
Carlile Bolton-Smith, counsel to Senator Wiley. 

Senator Kerauver. The committee will come to order. We have 
four witnesses scheduled for this morning, but we give preference to 
members of the Senate and the House whenever they are good enough 
to come and present statements to us. This morning we have Con- 
gressman Robert Harrison of the Third District of Nebraska who has 
a brief statement that he wishes to make at this time. 

Congressman Harrison, we would be glad to hear from you. 


STATEMENT OF HON. ROBERT D. HARRISON, REPRESENTATIVE 
FROM THE THIRD DISTRICT, STATE OF NEBRASKA 


Mr. Harrison. Thank you, Mr. Chairman, Senator Kefauver, and 
friends. 

Off the record. 

(Discussion off the record.) 

Mr. Harrison. I want to thank you for the opportunity of appear- 
ing here this morning. I am very much interested in a corn bill that 
is coming up over in the House, and I am taking a little time out 
here because I want to appear for my own protection, as well as the 
protection of a great many of my colleagues in the same business 
that I am. 

I have a short statement that I would like to read and then I would 
like to answer some questions about this particular type of business 
that I am interested in. 

Senator Keravuver. All right, Congressman, you may proceed. 

Mr. Harrison. My name is Robert D. Harrison, and I am a Repre- 
sentative from the Third District of Nebraska. My home is in Nor- 
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folk, Nebr., where since 1935 I have owned and operated an oil busi- 
ness, 

None of us likes publicly to admit having made a mistake. Surely 
I don’t. But I’ve asked to appear here today so I can make such an 
admission without any beating around the bush. 

Senator Dirksen. Do you want to be interrupted as you go along? 

Mr. Harrison. I will welcome it. 

Senator Dirksen. I have been curious, and have been trying to run 
it down, just how much discussion did this bill have on the floor of 
the House ! 

Mr. Harrison. I would say, if 1 remember correctly, possibly an 
hour. 

Senator Dirksen. An hour? 

Mr. Harrison. Not to exceed that. That is my recollection. 
What is involved here is the fate of many thousands of small, inde- 
pendent businesses like my own. And that seems to me important 
encugh—vital enough—so | can’t afford to let personal embarrassment 

stand in the way of setting the record straight. 

During the 84th Congress, I was appr oached by one of my colleagues 
in the House of Repr esentatives about a certain bill then in committee, 
It was H. R. 11, and it was described to me—very attr: 
the “equality of opportunity” bill. 

I was told a number = things about the measure, chiefly three: 

One, I was told it was a bill to prevent unfair discrimination in 
prices that put the little fellow in business at an unjust disadvantage. 

Two, I was told that the bill was entirely noncontroversial; nobody 
at all was opposed to it, except maybe a few chiseling firms that want- 
ed to discriminate against small business. 

Three, I was told that the bill was endorsed enthusiastically by 
small-business men everywhere. 

Nothing had come to my attention to make me doubt any of these 
statements. We had received little, if any, mail about the measure 
and none at all that was against H. R. 11. 

I read over the bill. The preamble sounded fine. It had that ring- 
ing phrase about preserving “equality of opportunity” in it, and I 
certainly subscribed to that. 

The text of the bill confused me a little. It sounded strange, with 
that long clause beginning, “Unless the effect,” and so forth. But, 
frankly, I’ve learned to put up with a good deal of the obscure lan- 
guage the lawyers write into bills here in C ongress. I know there are 
some things that just can’t be put into ev eryday layman’s language. 

Relying on what the sponsors of the bill said about it, I signed the 
petition. I asked that the House Judiciary Committee be dischar ged 
from a Arch of H. R. 11. 

When, a little later, H. R. 1840 was substituted for H. R. 11, I was 
one of the 393 Representatives who voted in favor of it. 

Now I know what it feels like to sign your own death warrant 
without even realizing you are doing it. 

What hurts me particularly is the knowledge that I signed mine 
in a very happy frame of mind. I actually thought I was helping 
our economy in general and small-business men like myself in par- 
ticular. 

That is a strange way to go about committing suicide 
suicide—yet I did it. 
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I seldom have any occasion to quote the late Fiorello LaGuardia 
of New York. In this case, though, he really said it for me: “When 
I do make a mistake, it’s a beaut.” 

Since the day I tried cutting my own throat by voting for H. R. 
1840, I’ve found out a good deal more about this measure. 

I’ve found out that it isn’t supported by all small business every- 
where. There are some small-business men who do support it—no 
doubt of that—and that’s certainly their privilege. I think they’re 
mistaken, but at least they have taken that stand. But there are 
many thousands of others, from service-station dealers to oil jobbers 
to retail hardware dealers, who oppose the bill, and with good reason, 

I’ve also found out that the bill is anything but nonce ontroversial. 
Seldom in my 6 years here in Washington have I seen a measure that’s 
more bitterly controversial than this one. 

Finally, I’ve discovered that far from protecting small-business 
men, this bill could guarantee they’d wither on the vine. At least I’m 
certain now that would be true in my own case. 

I am, as I’ve said, in the oil business in Norfolk, Nebr. I’m an oil 
marketer there for Sinclair Refining Co. 

It’s not the best business in the world as far as m: aking money goes, 
but it’s a good business, substantial. And even though I've had 
many quarrels with my supplier, in general our relationship has been 
a good one. I get along with Sinclair, and Sinclair gets along with 
me, 

But if S. 11 passes and Sinclair is denied the right to meet com- 
petitive price raids, I’m on the spot. I'll either have to tie up with 
another company that isn’t covered by S. 11, or I'll have to go out of 
business completely. 

It all boils down to what a dealer told this committee last year— 
the only real service-station operator the committee heard. That 
dealer, w bs came from Topeka, Kans., said, 

If my gasoline supplier would not help me pricewise after somebody else 
started a price war in my town, I just wouldn’t be able to stay in business. 

What holds for him in Topeka holds for my dealers in Norfolk, 
Nebr. If Sinclair couldn’t help them out in case of a price war some- 
body else started, my dealers would just go out of business. The cut- 
rate competition gets that rough in Nebraska at times. 

And if my dealers went of out of business, I’d go out of business too, 
because I’m entirely dependent on their sales for my commissions. 
I couldn't last a day after those dealers had to close their doors. 

The first law of nature, everybody says, is self-defense. And I’m 
here today in self-defense. I don’t want to see written into law a 
measure that would make my continued existence as a lepitiakene 
marketer for an established supplier impossible. 

But I’m not speaking only in self-defense. I’m speaking also in 
defense of thousands of other legitimate marketers like me, and 
thousands of jobbers, and hundreds of thousands of dealers. We have 
a right to fulfill a sound economic function and to get along in the 
world by fulfilling it. S. 11, the bill now before this committee, would 
make it impossible for us to do that. 

I wish that I had known that at the last session. I’d never have 
signed the discharge petition for H. R. 11 if I had. Certainly I'd 
never have voted for H. R. 1840 on the floor. 
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My only excuse is that if I was misled, so were a lot of my fellow 
Representatives. There were many of us sold a bill of goods, and they 
were very shabby goods. 

I’m glad that at least I found out in time. I’m glad I’ve had the 
opportunity to put the record straight with my own firm opposition to 
the pending bill, 

Senator Kerauver. Thank you, Congressman Harrison. 

Any questions? 

Senator Dirksen. Mr. Harrison, how long have you been in the oil 
business ? 

Mr. Harrison. I have been in the oil business since 1935—22 years. 

Senator Dimxsen. A little over 20 years ? 

Mr. Harrison. Yes; about 22 years. 

Senator Dirksen. I suppose you have been through price wars at 
one time or another, haven’t you? 

Mr. Harrison. I have some scars. 

Senator Dirksen. Some scars? 

Mr. Harrison. Some scars that would be indicative, yes. And it 
would seem in this particular business there are always those people 
that come into business with the thought that if they reduce the price 
a little that they will get all of the business. And that is one of the 
hazards of the particular business. But if my business is a criterion, 
and I am sure my business is exactly the same in Nebraska as it is in 
every other State, if it weren’t for the protection that we get from our 
supplier, we would not stay in business. 

Now, I think that the service station possibly represents the greatest 
single number of businesses in the United States, and they are suc- 
cessful and unsuccessful. 

But their success, like every other type of business, is due to the 
operator himself, and if he will take the tools that are afforded him by 
his supplier usually, and I am speaking now of the major oil companies, 
he can operate successfully, make a living. It isn’t a bonanza of any 
kind, but it is an independent operation that I think a great many 
Americans enjoy. 

Senator Dirksen. How large is your operation? Would you con- 
sider yourself a very small 

Mr. Harrison. Iam avery small operator. I have been all the wa y 
up and down the line in this particular operation. I started as 
service-station operator and building my own station in 1935, was my 
first type of operation, then operating ‘with an independent in 1937 
or 1938, I believe it was 1937—it was either 1937 or 1938—I associ bated 
myself with Sinclair Refining Co. Since that time I have been a 
marketer and also a service-station operator at times. I have had 
service-station operators that were salaried people; I have had service- 
station operators that were commissioned people; and then, I have 
operated service stations onmy own. Iam at the present time a mar- 
keter. I have no service stations at all that I operate myself, and I 
have, I think, if I remember correctly—I do not get too close to this 
business—eight service stations that I service from a marketer stand- 
point at the present time. 

And if these eight service stations that I service as a marketer, 
referred to usually in different terms as a jobber, were not afforded the 
price protection from my company, Sinclair Refining Co., they would 
go out of business just as I would go out of business. 
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Senator Dirksen. You have been with Sinclair about 18 years, 
then ? 

Mr. Harrison. If I remember the date correctly, it is 1938. That is 

right. 

‘Senator Dirksen. I suppose you are familiar with the general com- 
pany practices and the practices of other oil companies with respect 
to these price wars? 

Mr. Harrison. Yes, sir; I am. And it has been my experience in 
my operation, which has been somewhat confined to a small area in 
Nebraska, but I have in that time become acquainted with a great 
number of the other companies , and their operation is all very similar, 
if not exactly the same. Some of them have a little different arrange- 
ment in one way or another in their contract with the service- -station 
operator, but, as I mentioned before, that. if the operator will use the 
tools that are afforded him by his supplier, his major oil company 
supplier, he can operate successfully. 

He is given protection in the case of a price war. However, it isn’t 
always easy to get that protection, but it is afforded him. 

However, evidence has to be given to indicate that there is a price 
war, that the man has this kind of competition that he cannot meet, 
and unless he does meet it, he is going out of business. 

Senator Dirksen. Insofar as your experiences, and I suppose you 
regard Sinclair as a major supplier, are they the ones that kick up 
these price wars every once in a while? 

Mr. Harrison. My answer to that is “No. In my experience, I have 
never known a major oil company to start a price war.” That is my 
answer to your question. 

Usually, it is started by some independent who is possibly getting 
his supplies from some indey vendent refiner who comes in with the 
thought the “if I will reduce the price here some 2, maybe 3, maybe as 
much as 5 cents a gallon, I can get all of the business, I can survive,” 
little realizing that what he can do, others can do. But it is usually at 
the expense of the major oil company service stations—they suffer in 
this particular instance—because it takes time for me, as a marketer, 
to go to my supplier and supply the necessary evidence to give them 
the authority to reduce the price. 

They do not reduce the price just because one fellow moves in here 
and maybe is stirring up a little price war that maybe won’t last very 
long, and all those things have to be ironed out as far as the company 
is concerned. They do not reduce the prices indiscriminately. 

That is the history of the major oil companies as I know them. 

Senator Dirksen. The point was made yesterday, and was rather 
considerably emphasized, that the little jobbers wouldn’t be affected 
by the pending bill, I suppose on the theory that either it wasn’t major 
competition or, secondly, the title penne to the fuel that they buy and 
the refore they wouldn’t be touchec 

3ut I am wondering now where that would leave you, if you were a 
supplier for Sinclair and the bill didn’t touch the small jobber and he 
got into a price war. What would you do with one of your stations if 
you were confronted with that sort of situation ? 

Mr. Harrison. Well, let me go back to your first statement there 
about the jobber and the position that the jobber is in this particular 
case. The jobber buys his product from his supplier at a certain price. 
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He finds out when he gets his load of gasoline, if that is the item that 
is in contention, by the time he gets his load of gasoline from the 
pipeline back to his town, that price of gasoline has dropped 3 or 4 
cents a gallon. 

He has nothing to do other than to try to protect this fellow or 
to try to sell him on the idea that the price war won’t amount to any- 
thing, that he has lost 2 or 3 cents a gallon on each gallon of gasoline 
that he sells this man, if he meets competition. 

Now, this jobber cannot stand that very long. If he cannot get pro- 
tection from his supplier from whom he is buying, the jobber has no 
alternative other than to go out of business. Now, it is just that sim- 
ple, that he must have that protection from his supplier or he will go 
out of business. 

And as I see it, the crux of this is that if the major oil company 
who is the chief supplier in this particular instance is willing to meet 
the price on this corner, he must meet it on the other corner; he must 
meet it every place in the area, thus making it almost impossible for 
the supplier to say: “Well, this doesn’t amount to anything to us, 
we will let this fellow suffer here for a while rather than meeting the 
competition at all these places that they would have to meet it if we 
meet it here,” making it across the board. 

Senator Drrxsen. Then, you take the position that the hope of a 
small jobber lies only in getting help from a major supplier where he 
runs into that kind of a competitive situation, if the small jobber is 
to survive? 

Mr. Harrison. That is entirely correct. He must be afforded that 
protection. And if he isn’t, he will be forced out of business. And the 
crux is whether or not the company, his supplier, wants to meet this 
competition that has originated at this particular service station. 

Maybe it is just one place, but he has started up across the street, 
so to speak, from a very good service station—and I say a very good 
service station, one that is doing a good gallonage. We speak in gal- 
lonage in the vernacular of the oil business. And if he is doing a good 
gallonage here, and the unscrupulous operator starts up across the 
street—“Shall we meet this? If we meet this, we have to meet it with 
every dealer in the area.” 

Senator Keravver. Congressman Harrison, have you been told that 
is the law? 

Mr. Harrison. Yes, sir. 

Senator Kerauver. Who told you? 

Mr. Harrison. Well, that is the interpretation that I have put on 
it, that 

Senator Keravuver. Where did you get that information from? 

Mr. Harrison. Well, I do not have the answer to that, at the pres- 
ent time, but I have read the law. 

Senator Keravuver. Did Sinclair give you that information ? 

Mr. Harrison. No, sir. 

Senator Kerauver. Where did you get it from ? 

Mr. Harrtson. I think that I have read the law myself and have— 

Senator Kerauver. Have you read the decisions of the courts? 

Mr. Harrison. No; not all of them. 

Senator Kerauver. Which ones have you read ? 
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Mr. Harrison. Well, I have had this brought to my attention from 
several different sources, mostly people who are interested in the same 
business that I am interested in. 

Senator Krrauver. What sources, Mr. Harrison? 

Mr. Harrison. I would say jobbers, in general, and some service 
stations that are associated with different major oil companies. 

Senator Krrauver. How large a city is Norfolk? 

Mr. Harrtson. I think about thirteen or fourteen thousand, the 
chamber of commerce figures. 

Senator Keravuver. They told you that if you lowered the price to 
one station, you would have to lower it to every one in the city ? 

Mr. Harrison. That is right; that is my interpretation. 

Senator Kerauver. Who told you that? 

Mr. Harrison. Well, I can’t answer that as to who told me that, 
but that is the interpretation that I have 

Senator Kerauver. I don’t want to press you, but I mean 

Mr. Harrison (continuing). After having made the appearance for 
the—- 

Senator Krravver. Did you receive any literature about it? 

Mr. Harrison. Well, only to the effect that these people who were 
interested and after the bill had passed wrote to me and said: “Bob, 
I think you have made a mistake in voting for this particular piece 
of legislation.” Then I got out the bill and read the bill, and that is 
what I read into it, that it is necessary for the supplier, in this case 
a major oil company, if they reduce the price at this one station, 
that it must be a fair price to all of the dealers of that company in 
that area. That is the interpretation that 1 have given it. Now, 
am | wrong in that interpretation ? 

Senator Krrauver. Who was it that sent you that information? 

Mr. Harrison. Well, I don’t think that the information was sent to 
me. Iam sure that it wasn’t. 

Senator Krravver. Where did you get the information ? 

Mr. Harrison. Well, you are asking me questions that I don’t 
know—that has come about in the past year, since the H. R. 11 passed 
the House and so I can’t 

Senator Krerauver. Did they tell you that they have to reduce the 
price, coast to coast, or in every State, or over what area would they 
have to reduce the price? 

Mr. Harrison. Well, I put my own interpretation on that, Senator, 
that if it applies to this partic ular area, and that is the interpret: tion 
that I give to it, that it applies to this particular area, and in my case, 
to use my own, and I can only use my own individual case, I supply 
several towns in the area from Norfolk, and if it applies to Norfolk, 
then it applies to the next town to us at Battle Creek and Meadow 
Grove and Humphrey and the other towns that I supply. And as 
far as I can tell, it would possibly apply to all of the stations that are 
supplied by this particular supplier in the State. 

I can give no other interpretation to it 

Senator Krrauver. How far apart are these towns, Congressman 
Harrison, that you supply ? 

Mr. Harrison. Well, we go out about 30 miles from my town of 
Norfolk. 
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Senator Keravver. Your impression is that it would apply to the 
entire State? 

Mr. Harrison. Yes; that is, since it applies to the area that I serve, 
because just to the south of me and just to the west of me in this 
particular area and also, there is nothing to the north I think, but to 
the east, Sinclair comes in from another direction. And I think if 
they met the price in Humphrey, which is only a few miles from the 
next town, Columbus, that you are familiar with, I am sure, that 
Sinclair operating in Columbus would also have to meet it there. 

I see no place for it to stop. Even State lines wouldn’t stop it, as 
I see it, since it does apply to the area supplied by the company. 

Senator Keravuver. a eceeneeae. take the bill and see where you 
read that in the bill. Here is S. 11. Where do you read that in 
the bill? 

Mr. Harrison (reading) : 

Congress hereby reaffirms that the purpose of the antitrust law is to prohibit 
price discrimination and to secure equality of opportunity to all persons to com- 
pete in trade and business and to preserve competition where it exists, and to 
restore it where it is destroyed and to permit it to spring up in new fields. 

Now, I don’t know how to put any other interpretation upon this 
other than that the Commission wants to come in and bring about 
equality in this particular spot, in this particular field. And where 
does this field end, and where does it—I know where it starts; it starts 
where the price war starts, but where does it stop ? 

Senator Keravuver. You are reading the preamble. Why do you 
object to this phrase: 

* * * to preserve competition where it exists, to restore it where it is 
destroyed, and to permit it to spring up in new fields. 

Why do you object to that? 

Mr. Harrison. Well, it depends upon the kind of competition that 
we have. If it is fair competition, why, that is another thing; 
but if it is unfair competition—and I am interested in this from the 
standpoint of the price war. Now if you read something else into 
this, if you think that the thing that I have in mind is not the case, 
I will be willing to get the information from anyone to prove differ- 
ently than my interpretation. 

Senator Kreravuver. Congressman Harrison, I know you are very 
sincere in your belief, but the bill that we have before us substantially 
puts the law back where the Federal Trade Commission thought it was 
before the Supreme Court decision in the Standard Oil of Indiana 
case in 1951. 

Mr. Harrison. If I understand that case, and possibly I do not— 
pardon me for interrupting. 

Senator Keravver. But all during this time when they operated 
on the basis that what this bill would do was the law, the Federal 
Trade Commission never did bother you, did it ? 

Mr. Harrison. No, sir; no, sir. I haven’t been bothered at all about 
that. If I understand this correctly, they would bother me—that is, 
in case of a price war. That is, price wars do. And I don’t see that 
there is anything in this law to prevent wars from occurring, and at 
the present time we have protection. We are getting along fine, and 
I don’t want to do anything that is going to disrupt the relationships 
that we have at the present time. 
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Senator Keravver. I just want to show the legislative intent, as far 
as 1 am concerned, as one of the authors of this bill, that price wars 
are competition. But there is nothing in this bill which provides that 
where one company reduces prices, another company reduces prices. 
It may not be healthy competition, but there is nothing in this bill 
that touches that sort of situation. 

And, Congressman Harrison, I think I should call your attention 
to the Enterprise v. Tewas Company (136 F. Supp. 420) in which 
Judge Smith, who served with distinction in the House of Representa- 
tives, held that a reduction does not have to be made to all the dealers 
in a particular area, only those who are directly and substantially af- 
fected by the reduction to a particular station. The court of appeals 
changed the amount of damages, but not the basic decision. The case 
holds that if an outsider comes in and reduces the price to one particu- 
lar station, you are within the law if you reduce prices only to those 
who are in direct and substantial competition to that particular sta- 
tion. In this case, he pointed out only nine stations in that particular 
area that were in direct competition. 

They even got a map out and showed where the streets ran. Under 
this bill, competition has to be substantial competition. 

So that under this decision, the stations in other cities would not be 
in direct competition with the one station; even any other stations 
in a city the size of Norfolk might not be in direct and substantial 
competition. 

Mr. Harrison. Might I answer that? 

Senator Keravver. I think it might be helpful if the syllabus of the 
Enterprise case could be read into the record. Without objection, 
it will be done at this point. 

(The case above referred to is as follows :) 


ENTERPRISE INDUSTRIES, INC., PLAINTIFF, 
v. 


THe TexaS COMPANY, DEFENDANT. 
Civ. A. No. 4076. 


United States District Court, D. Connecticut. Sept. 30, 1955. 


Private civil anti-trust treble damage action. Claims under the Sherman Act 
were dismissed and trial was had on the remaining Clayton and Robinson- 
Patman Act claims. The District Court, Smith, Chief Judge, held that the 
Clayton Act, as amended by the Robinson-Patman Act, does not go so far as to 
allow discriminatory price cutting to enable a buyer to meet price competition, 
and held that gasoline distributor which, in a gasoline war situation, made 
price allowances to its dealers upon condition that they drop their retail prices 
to level competitive with that of neighborhood dealers in rival brands, was 
liable to one of its nonco-operating dealers for amount by which prices paid by 
such dealer to the distributor exceeded lowest price at which distributor sold 
to its other dealers. 

Judgment accordingly. 


1. Trade-Marks and Trade-Names and Unfair Competition ¢->68(2.21) 

The elements necessary for recovery under the Clayton Act as amended by 
the Robinson-Patman Act are (1) price discrimination, (2) in interstate com- 
merce, (3) not justifiable as necessary to meet an equally low price of competi- 
tor, (4) which discrimination may substantially affect competition, (5) causing 
damage to plaintiff. Clayton Act, § 1 et seq., and § 2, as amended by Robinson- 
Patman Price Discrimination Act, §1, 15 U. S. C. A. §§ 12 et seq., 13. 
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2. Trade-Marks and Trade-Names and Unfair Competition ¢=93(1) 

Burden is upon defendant to prove, as defense to charge of price discrimina- 
tion under Clayton Act as amended by Robinson-Patman Act, that price dis- 
crimination was necessary to meet competition. Clayton Act, § 1 et sa and 

2, as amended by Robinson-Patman Price Discrimination Act, § 1,15 U.S. C. A. 
§§ 12 et seq., 13 


3. Trade-Marks and Trade-Names and Unfair Competition @=>68(2.21) 


The Clayton Act as amended by the Robinson-Patman Act does not go so far 
as to allow discriminatory price cutting to enable a buyer to meet price competi- 
tion, but only to enable seller to meet lawful price of seller’s competitor. Clayton 
Act, § 1 et seq., and § 2, as amended by Robinson-Patman Price Discrimination 
Act, $1, 15 U.S. C. A. §§ 12 et seq. 13. 


4. Trade-Marks and Trade-Names and Unfair Competition ©->93(1) 
After price discrimination has been established, in action predicated upon 


Clayton Act as amended by Robinson-Patman Act, defendant must prove that ' 
no harm resulted therefrom. Clayton Act, §1 et seq., and § 2, as amended by i 
Robinson-Patman Price Discrimination Act, §1, 15 U. S. C. A. §§ 12 et seq., 18. ' 


5. Trade-Marks and Trade-Names and Unfair Competition ©->68(2.25) ; 
Gasoline distributor which, in a gasoline war situation, made price allow ' 
ances to its dealers upon condition that they drop their retail prices to level com- ‘ 
petitive with that of neighborhood dealers in rival brands, was liable, under ' 
Clayton Act as amended by Robinson-Patman Act, to one of its nonco-operating t 
dealers for amount by which prices paid by such dealer to distributor exceeded ; 
lowest price at which defendant sold to its other dealers. Clayton Act, § 1 et Z 
seq., and § 2, as amended by Robinson-Patman Price Discrimination Act, § 1, 15 
U.S. C. A. §§ 12 et seq., 13. 


6. Monopolies G=>28(1.5) 
The pari delicto defense is not greatly favored in anti-trust cases. 


Senator Kerauver. I think if you will read this case that you will 
find that your general premise is mistaken about the application 
Mr. Harrison. I have a great deal of respect for the judgement 





and the fellow who made the decision and possibly his knowledge 
of the oil business, but I have been in the oil business for 20 years 
and I think that I know something about how it operates. And 
I think that if the major oil company comes in and reduces the price ; 
in this particular station, he must reduce the price here, or this 
station 6 blocks to the west or 6 blocks to the east, whichever the 
case may be. Even though the price war is in this partic ular area, 
his business is going to be affected and affected materially if the ; 
company does not meet the price that is here. 

Now just where that stops, I don’t think is quite clear. And in ; 
this particular area, and it affects all of the area—we have had price i 
wars in Norfolk which are 20 miles from another town that I supply, ; 
a little town by the name of Meadow Grove in which I have a very 
good dealer. And he has been extremely unhappy at times when we 
were having a price war here with the depressed price and he was 
having to sell at the normal price here until such time as we would 
have to meet the price in this particular area 18 miles away. 

Now, when do we stop and where do we start? That is the thing 
we want to know. And if Sinclair meets the price here, 18 miles 
away from Norfolk, are they going to go 35 miles from Norfolk to 
meet the same price? Because they have stations there that are 
being affected by this price war down here. And it is a chain re- 
action that I don’t think that you can confine to any particular area 
the size of Norfolk or the size of any other town. And if it is in 
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Washington, D. C., why, the price in one section of the town affects 
the price in another section of the town. 

That has been my experience. 

Senator Keravuver. Sinclair does give you, as a jobber, a lower 
price to meet competition where they are about to put one of your 
stations out of business; is that not correct ? 

Mr. Harrison. Yes, sir; they have beer very fair in that par- 
ticular. 

Senator Kerauver. So that where there is real competition against 
one of your stations, they have given you a lower price? 

Mr. Harrison. I have no quarrel at all with the operation we have 
had. However, I don’t want to be a party to changing the operation 
that we have enjoyed in the past number of years, and if they are 
going to be put into a position where they can not give the price pro- 
tection to each of the de: alers, regardless of the area, why, I am op- 
posed to it. 

Senator Kerauver. That is what I think they ought to do, and that 
is what this bill is intended to assure that they do. 

Mr. Harrison. Will you state that again ? 

Senator Kerauver. I say that is what I think they ought to do, and 
that is what this bill is intended to try to assure that they do. That is, 
that they do enable you to get a lower price where one of your 
stations is being very adversely affected, and almost being driven 
out of business. That is what I think they ought to do, and under 
this bill, that is what they would be required to do. 

Mr. Harrison. But knowing something of the operation of the oil 
business, do you think, we will say, what the price was set at 20 
cents in Norfolk, as an example, tank wagon price, that it should be 
20 cents in Nebraska / 

Senator Keravuver. There is nothing in this bill that requires that. 

Mr. Harrison. That is the way I re: ad it, I may be mistaken in it, 
but that is the way that I read it; because of this area competition and 
a chain reaction that takes place up and down. 

Senator Kerauver. How far is Norfolk from Omaha? 

Mr. Harrison. It is 115 miles. 

Senator Kerauver. You wouldn’t think that a 2-cent reduction in 
one station in—— 

Mr. Harrison. There are a number of stations— 

Senator Krerauver. Just a minute. You wouldn’t think a 2-cent 

reduction in one station in Norfolk would substantially affect the 
price in Omaha, would you? 

Mr. Harrison. Possibly not 2 cents, but 5 cents might. 

Senator Kerauver. Just in one town 100 miles away ? 

Mr. Harrison. I don’t seem to be able to get the point across, that 
in this 115 miles, to use my company as an example, there are a num- 
ber of stations along the highway, and each and every one in all the 
towns would be affected. And if we meet it in Stanton, Nebr., shall 
we meet it in West Point, shall we meet it in Scribner, shall we meet 
it in the other towns up and down the highway, and so forth ? 

Senator Krerauver. Any other questions? 

Senator Dirksen. Yes, I have some questions. 

The chairman just asked you whether you thought that dropping 
the price 2 cents would substantially lessen competition. Well, Mr. 
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Harrison, under this bill, in my judgment, it isn’t what you think; it 
is what the other fellow thinks who is going to file the allegation 
against you that counts. 

Mr. Harrison. That is right. 

Senator Dmxsen. Now, a judge in Texas may think that where 
only nine stations were involved, it is no substantial lessening of com- 
petition. But a judge some place else may have a wholly different 
idea, and each judge is going to see it through his own eyes and going 
to determine what this bill says and what he thinks the law is, and 
we are dealing with the law. 

Of course, this bill does say that unless there is a substantial lessen- 
ing of competition, in any section, and “section” is not defined in this 
bill, then oF course he can’t plead good faith in lowering prices to meet 
a competitor’s prices. That is what this bill says. 

With respect to the line of questioning of the chairman, he wanted 
to know where you pot your information from on this bill. Let me 
ask you a rather embarrassing question: How many Members of the 
House do you think went back and reexamined the history of the 
Robinson-Patman Act and read the cases and everything that had a 
bearing on it, before they voted on this matter last year? 

Mr. Harrison. Well, I doubt if any did. 

Senator Dirksen. That is a pretty good answer. 

Are you a member of a marketer’s association in Nebraska ? 

Mr. Harrison. No, sir. 

Senator Dirksen. Do they have a marketer’s association ? 

Mr. Harrtson. Yes, they do have. 

Senator Dixsen. Do you get together with them now and then? 

Mr. Harrison. Occasionally, yes, sir. 

Senator Dirksen. I presume they discuss these things, don’t they? 

Mr. Harrison. Yes; they do. 

Senator Dirksen. Are you big enough to— 

Mr. Harrison. However, I haven’t met with them for some time, 
having been in this particular position that Iam in. This is going 
on my sixth year. 

However, I am familiar with them and have met with them at 
previous times 

Senator Dirksen. Is your gallonage sufficient to keep a lawyer on 
your payroll to run these things down and tell you about them? 

Mr. Harrison. It is hardly enough to keep me on the payroll. 
[ Laughter. | 

Senator Dirksen. What this adds up to, Mr. Harrison, is this: 
What would be so wrong for you to write Sinclair a letter or go and 
see them, and ask them about this thing? They are your suppliers, 
aren’t they ? 

Mr. Harrison. Yes; but I might not get an answer, and I am very 
friendly with Sinclair and they are with me. However, it seems to 
me, and this is possibly correct, that the major oil companies, for fear 
of things of this kind, lean over backward to make sure that they do 
not get into the act. And I have wished many times that they would 
come forward with something of this kind and help me out in some 
of these things. But as I say again, they lean over backward for fear 
that they will be accused of being an influential party to this kind 
of operation. 
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Senator Dirksen. The implication is often left that there is some- 
thing vicious and insidious and sinful if a man who does business with 
a major company, and has been doing business with him for 18 years, 
should go and ask him for some advice on a situation of this kind. 

Mr. Harrison. Well, I don’t hesitate to ask them. However, many 
times I do not get the answer and it isn’t because of any lack of friend- 
ship or because they do not want to help. They give their own inter- 
pretation to these laws, and do not want to be implicated and be accused 
of putting out misinformation and being influential in their particular 
position. 

However, they have a very great interest in it, and no one has a 
greater interest in it, I think, than do the major oil companies, and 
they want to see me as an independent operator stay in business. 
They want to see this man who is running a service station stay in 
business. If he doesn’t stay in business, they have some capital outlay 
there that they must protect, an investment that they must protect, so 
they will possibly end up owning and operating the station by hired 
help of some kind, which has proven over the years not to be successful. 
The successful operator is an independent operator and an independ- 
ent businessman, and the overall is that they are successful but they 
are successful only to the point that they are independent operators. 

Senator Dirksen. That is all, Mr. Chairman. 

Senator Witey. I am sorry, I didn’t hear all the statement, but I 
just have a few questions, Mr. Chairman. 

[ get the impression that you feel that the remedy suggested 
worse than the disease ? 

Mr. Harrison. That is correct. 

Senator Witry. Now, what is the disease? 

Mr. Harrison. Well, the disease is, that is, as I see this particular 
legislation, the thing that it does is to eliminate the protection of the 
jobber and the service station operator from getting the protection 
that he is entitled to as an operator. And if he does not get the pro- 
tection and has this unscrupulous operator that comes in, he is forced 
out of business. 

Senator Witry. You are telling now what you think the bili would 
do. Have you a contract with Sinclair that provides in substance 
that if there is some cutthroat competition, that they will look after 
you so you don’t lose ? 

Mr. Harrison. No; I do not. 

Senator Wirey. In other words, you have no security from those 
that provide that in case someone dows cut the prices, they will not 
permit you to do so and see that you lose nothing; is that right? 

Mr. Harrtson. That is correct. 

Senator Wier. How would this bill change that situation ? 

Mr. Harrison. Only insofar as my supplier would be put in a posi- 
tion such that they would feel that they couldn’t protect me. 

Senator Wiiey. Let’s get that clear. You mean 

Mr. Harrison. That is, it would be to their extreme financial dis- 
advantage to protect me as a jobber, or as a service station operator. 

Senator Winey. How would you change the bill? Have you any 
suggested amendment or 

Mr. Harrison. Well, I have no reason; that is, as far as the oil 
companies are concerned—is that your question, Mr. Wiley? Pos- 
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sibly it has some merit from the standpoint of other small businesses 
and if it does, why I am for the bill. But as far as it affects the job- 
ber and service station operator in the oil business, I am opposed to it. 

Senator Witey. You say “as far as it affects.” Now, I am trying to 
find out how, if this became law, in your opinion it would affect the 
jobber or the service operator? You said you have no contract with 
them that would insure you in case there was unfair competition that 
they would tke care of your interests. You said that, and I think 
you have said ‘hat the bill wouldn’t change that condition. How would 
it affect you? 

Mr. Harrison. Well, if this unscrupulous operator comes into town 
and starts a price war, and the business that I have enjoyed through 
my service stations goes over to this particular station because of the 
price differential, I lose the business from these particular dealers. 

Senator Witry. You do that under present conditions? 

Mr. Harrtson. Yes, I do. 

Senator Wiry. Yes? 

Mr. Harrison. Yes, I do. 

Senator Witey. How would the bill change that ? 

Mr. Harrison. It doesn’t change that, but it gives the supplier the 
opportunity to meet that price. We now have the opportunity to meet 
that price without having to have a like price in the rest of the State. 

Senator Witey. I think I understand your position. You claim 
that under present conditions, if a cutthroat operator builds up com- 
petition with one of your stations, not all of them, that under the 
present law the Sinclair people have the opportunity to take care of 
you so you don’t lose anything to meet that competition; is that 
right? 

Mr. Harrison. That is right. 

Senator Wiiey. Now let’s get it clear. You feel that if this bill 
becomes law, that that right is interfered with / 

Mr. Harrison. Yes, sir. 

Senator Witery. I think I have your position very clearly in mind. 

Senator Kerauver. Thank you very much, Congressman Harrison. 

Mr. J. G. Jordan, please. 


STATEMENT OF J. G. JORDAN, VICE PRESIDENT OF MARKETING, 
SHELL OIL CO., NEW YORK CITY, ACCOMPANIED BY E. A. HUGILL, 
GENERAL ATTORNEY, SHELL OIL CO., NEW YORK CITY 


Mr. Jorpan. In answer to the subpena, Senator, here is the mate- 
rial I have, which isn’t very much. 

Senator Keravver. You were subpenaed to bring in certain infor- 
mation, Mr. Jordan, and this is what you brought ? 

Mr. Jorpan. That is it, and that is all. 

Senator Keravuver. Let’s see, Mr. Jordan, you are the vice presi- 
dent of Shell Oil Co.; is that correct ? 

Mr. Jorpan. That is right, Senator. And if you don’t mind, in 
order to—— ; 

Senator Keravver. I just wanted to identify you. 

Mr, Jorpan. Pardon me. 

Senator Keravuver. Where is your office ? 

Mr. Jorpan. My office is in New York City. 

Senator Krerauver. In New York City? 
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Mr. Jorpan. In the RCA building. 

Senator Keravver. You have an attorney with you? 

Mr. Jorpan. Mr. Hugill. 

Senator Keravver. Are you an attornel with Shell or an attorney 
with a firm, Mr. Hugill ? 

Mr. Hverrn. I am general attorney of Shell in New York. 

Senator Krravver. General counsel? 

Mr. Hue. General attorney for Shell Oil Co. 

Senator Krravuver. Mr. Jordan, you were about to say that you have 
a statement ? 

Mr. Jorpan. Yes, I have a brief statement that I filed, that I would 
like to read, which I think would cover many of the questions that 
you have in mind. It is a very short statement, and it will take me 
probably not more than 10 minutes. 

Senator Kerauver. Would you rather read your statement or file it? 

Mr. Jorpan. I would like to read it, if you don’t mind, because 
there are a number of points in it that have been referred to here 
yesterday and today, and I think it will tie in and tie together much 
of the information that is involved and also will lead into some of the 
information you would like to discuss later. 

Senator Kreravuver. I did want to say, we will appreciate, wherever 
possible, witnesses file their statements, which will be printed in the 
record, and then make a summary or refer to any particular part of 
their statement in order to save time. All statements will be printed 
in the record, and they will be read and studied. 

You say you have some particular points in your statement, so you 

may read your statement. 

Mr. Jorpan. Yes; I think it will tie in very closely to the things 
that have been discussed here. 

Senator Dirksen. Mr. Jordan, before you begin, let me ask you, 
you are here under subpena? 

Mr. Jorpan. I am here under subpena. 

Senator Dirxsen. I assume that is subpena duces tecum to bring 
certain records ? 

Mr. Jorpan. Right. 

Senator Dirksen. What records were you asked to bring? 

Mr. Jorpan. I was asked to bring, really under two items—shall I 
read them ? 

Senator Dirksen. Yes; I think so. 

Mr. Jorpan. No. la letter dated October 1, 1956, marked “Private 
and confidential,” signed by J. G. Jordan, together with the reply 
form and invitation list attached; No. 2, any and all briefs, esters, 
interoflice and intraoflice memoranda, notes, recorded speeches, bul- 
letins, brochures, publications, pamphlets, telegrams, cables, reports 
or minutes of meetings prepared, written, received, sent, originating 
from or passing between J. G. Jordan and any other indivdual, asso- 
ciation, company or partnership from October 1, 1956, to February 
28, 1957, touching upon, relating to, or dealing w vith, or in any way 
connected with, proposed or existing Federal legislation dealing with 
price discrimination or providing for an amendment to the Robinson- 
Patman Act. 

Senator Kerauver. In response to that subpena you have given us 
an envelope. We might as well identify the documents that you 
brought in. 
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Mr. Jorpan. I have some extra copies here, Senator. 

Senator Kerauver. Let’s pass them around to the Senators. 

First, there is a letter dated October 1, 1956, marked “Private and 
confidential” and signed by J. G. Jordan, which we will make exhibit 
1 to your testimony without objection. 

Mr. Jorpan. There were actually two letters on October 1 

Senator Keravuver. Then the next is a letter of October 1, 1956, 
which seems to be a longer letter with a P. S. on it, which we will 
mark exhibit 2. 

Next is another 

Mr. Jorpan. That is a reply form. 

Senator Keravuver. A reply form? 

Mr, Jorpan. That went with the letter. 

Senator Krrauver. Reply form: “I shall (shall not) be present at 
the meeting in Chicago on Friday, October 12, at the Blackstone 
Hotel at 9:30 a. m.,” and on the reply form, “Room 3801, 50 West 
50th Street, New York 20, New York,” which we will mark exhibit 
3 for identification. 

Next is a list of names entitled “Invitation list,” October 12, which 
we will mark exhibit 4. Next seems to be a letter to you from Mare. 

Mr. Jorpan. Mr. Braeckel. 

Senator Kerauver. American Petroleum Industries Committee, 
dated December 7, which we will mark exhibit 5. 

All right, we have these identified. 

Mr. Jorpan. Fine. May I proceed now, Senator ? 

Senator Keravuver. Yes. 

Mr. Jorpan. My name is J. G. Jordan. I am vice president of 
marketing for the Shell Oil Co. located in New York City. So that 
vou may have a thumbnail sketch of my experience in the oil industry, 
I will briefly outline my background.” I have been with Shell almost 
32 years, having spent 2 years in Decatur, IIl., as a service-station 
supervisor, oper ‘ating service stations, driving trucks, and working as 
a real-estate repr esentative; approximately 4p years in St. Louis as 
assistant manager and as manager of our real-estate department; 11 
vears in Ohio as sales manager and as division manager for the Ohio 
division; 6 years in San Francisco, Calif., as retail sales manager, 
sales manager and vice president of marketing for our west coast 
operations. For the past 8 years I have been in New York as vice 
president in charge of marketing for our activities throughout the 
United States. 

Senator Keravver. Off the record. 

(Discussion off the record. ) 

Mr. Jorpan. In view of Shell’s extensive sales through both dealers 
and jobbers, I am very interested in the possible effects which S. 11 
may have upon our dealers and jobbers, and their relationships with 
us. So that you may be in a better position to consider the justifica- 
tion for our interest, you should have a brief sketch of the extent of 
our activities with dealers and jobbers—two highly important groups 
of small-business men. 

Shell Oil Co. is a direct supplier of approximately 10,000 service 
stations throughout the country. These stations are located in most 
of the important cities, except for the area lying roughly between the 
Mississippi River and the Roc ky Mountains. 
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Senator Witry. Do you own them? 

Mr. Jorpan. Those 10,000—we do not own all of those stations. 
We own some, Senator, and others we lease and the balance are inde- 
pendently owned and privately owned by dealers. 

In areas where Shell does not market directly, distribution of our 
gasoline is handled by some 900 branded Shell jobbers who buy their 
supplies from us and in turn sell gasoline to approximately 13,000 
service stations. It is interesting to note that the combination of these 
2 groups of service stations approximates 2 23,000, which, I believe, is 
the number of service stations claimed to be represented by the National 
Congress of Petroleum Retailers. 

A substantial number of the 10,000 service stations to which we our- 
selves deliver gasoline have been operated by dealers who have been 
supplied by Shell for from 5 to 30 years. Our most recent records 
indicate that we have more than 5,000 dealers, or approximately one- 
half, who have been Shell customers for that length of time. 

In the case of Shell jobbers, about 900 in number, more than 800 
have been supplied by Shell for 5 years or more. It is our belief that 
of the 13,000 dealers supplied by our jobbers, most have been customers 
of these jobbers for periods almost consistent with, or longer than, the 
years in which the jobber has been a Shell customer. 

In view of the fact that approximately 90 percent of all the automo- 
tive gasoline sold by Shell is sold through service stations, it should be 
obvious that we have a deep and sincere interest in the success of our 
dealers and jobbers. Our marketing success has been due to the 
successful business operation of the independent businessmen who sell 
our products. Shell’s future success depends upon the continued pros- 
perity of these same small-business men. Therefore, anything which 
in our opinion will benefit the dealer, we strongly support. Conversely, 
when we feel that something is not in the best interest of our dealers 
and jobbers, we feel a duty and obligation to fully inform them of the 
facts as we see them, so that they may properly assess the impact of 
proposed changes upon their business. 

In view of the tremendous importance to Shell dealers handling 
Shell products—whether they are supplied direct by Shell or by Shell 
jobbers—we have tried to approach the question of S. 11 in the light 
of its effect, as we see it, upon our dealers rather than from a view- 
point of how it may affect Shell. 

We will not attempt to express our views concerning the effect. of 
S. 11 upon jobbers, since we assume that jobbers, or those representing 
groups of jobbers, will appear before the committee to explain their 
position on the proposed legislation. Therefore, our remarks concern- 
ing S. 11 will be directed to the general interest of Shell dealers. 

I believe that the primary and immediate concern of those Shell 
dealers who are aware of S. 11 is that its passage will put them at the 
mercy of price-cutting competition. In our opinion, this concern is 
amply justified. Advocates of this bill, likewise expressing concern 
for dealers, have said however that it will stop the payment of special 
allowances ‘by nationally branded suppliers to their dealers—and that 
this will help the dealers. 

It is their contention that suppliers who have lowered their prices 
to hard-pressed dealers have thereby discriminated in price; that 
the purpose of the alleged discrimination was to start price wars: 
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that these price wars have been a material factor in putting 60,000 
dealers out of business every year. Therefore, they argue, price 
assistance should be discontinued, and the adoption of S. 11 will do 
this. 

But I know from long experience that such statements are not borne 
out by the facts. Let me point out strongly that we do not start price 
wars, for price wars are in fact harmful to most dealers. In my 
judgment most price wars today are a result of hot competition among 
local-brand competitors. 

To digress a moment, that number 60,000 alleged to be the number 
of dealers who fail each year is inaccurate. It includes all service- 
station operators who have for various reasons left a particular serv- 
ice station, those who have taken another station, either selling the 
same or a different brand of gasoline, those who have left for reasons 
of health, those who have decided to engage in some other occupa- 
tion, and those who have moved away. The actual number of failures 
is only a small fraction of the total. 

Since 1945, local-branded chain marketers, often referred to as 
independents or “cutrate” stations, have grown greatly in most metro- 
politan areas of the United States, and more recently have spread into 
smaller markets in towns of 5,000 population upwards. Today, many 
of these local-branded marketers have become the leading, or even 
largest, sellers of gasoline in their own market areas. 

Indeed, in many markets, the local-brand chain operators have 
grown to a point where they are now 2 to 4 times larger than any 
other single marketer (national or local) in their particular market. 
For example, in a statement which I made before the House Select 
Small Business Subcommittee on May 26, 1955, I pointed out that the 
percentage of business done by local marketers in many areas ranged 
from 20 percent to 45 percent of all the gasoline sold at retail in that 
market. 

Our figures at that time reflected that in Los Angeles, local mar- 
keters were doing approximately 27 percent of the total business; in 
Milwaukee, 42 percent; in the Twin Cities (Minneapolis and St. 
Paul), 45 percent; in St. Louis, 30 percent; in Chicago, 25 percent; 
in Indianapolis, 34 percent; and in Houston, 28 percent. It is my 
opinion: that today there would be many more markets, small and 
large, in which these percentages would exceed those I have just men- 
tioned. 

The substantial inroads which the local-branded marketers have 
made have been due not only to their lower prices, rebates, discounts, 
premium trading stamps, and other price enticements, but also to 
their having a high-quality product as well as excellent multipump 
service-station facilities, capable of doing volumes of business as high 
as half a million gallons a month. A fair estimate of the average 
volume of the local-branded stations throughout the country would 
be 50,000 to 60,000 gallons per month, and their numbers have been 
increasing at such a rapid rate that it would be difficult to guess 
the total number that are now in operation. This volume of business 
compares with representative Shell stations in these same markets 
who are selling about 17,00 gallons monthly. 

It is quite obvious, therefore, that not only are these local-branded 
marketers a chief competitor of the nationally branded station, but 
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that by contrast they truly represent the “supermarket” and the 
nationally branded station the “corner grocer.” 

The local-branded chains are, therefore, placing the Shell dealer 
in a more difficult position to retain not only the volume of business 
which he has enjoyed, but also the added volume which would nor- 
mally be expec ted as the consumption of a given market grows. 
Many of the numerous price wars which break out from time to time 
have been caused by the struggle of local-branded marketers with 
one another, to increase their proportion of the market, with the result 
that the Shell dealer has been placed in an untenable position. 

Where Shell dealers have been substantially affected by this com- 
petition, we have felt it necessary to give them price assistance to 
enable them to stay in business. We have endeavored to render this 
assistance to all Shell dealers affected by a price war on a nondis- 
criminatory basis. The area in which the price assistance has been 
given has been determined by an on-the-ground analysis so as to assist 
all who are substantially affected and at the same time confine the 
price war. 

Notwithstanding our careful efforts to avoid any discrimination 
we always have the problem of a claimed discrimination between 
markets. That this is not an idle possibility is reflected by the com- 
aint which the Federal Trade Commission has filed against the 
_ Oil Co. in which they charge them with substantially lessening 
competition in the Birmingham market when they gave the same 
price allowance to every dealer in that market. 

Thus, we think that we are confronted by a very real problem inso- 
far as Shell dealers are concerned. If S. 11 should be adopted, we 
do not see how we can safely assist our dealers to meet the price com- 
petition of these cutrate chains, either on a localized or metropolitan 
market basis, without being charged that in doing so we have sub- 
stantially lessened competition and have thus lost the benefit of the 
defense of meeting the equally low a of a competitor. Think, 
then, of the position of the cut-price local chain operator; he would 
have no fear of competition. 

I have read the proposed amendment many times, and as a layman, 
I must admit that I have considerable difficulty in interpreting its 
full meaning insofar as its practical application is concerned. On 
numerous occasions, in discussions with our attorneys, they have can- 
didly admitted to me that they, too, could not categorically advise 
me on its actual meaning and application. 

When this bill was on the floor of the House, at the last Congress, 
Representative Patman, a cosponsor of the bill, admitted that many 
confusing issues were raised by this bill, but “that’s what lawsuits are 
for.” This statement recalls the histor y of the so-called Detroit case, 
filed in 1941, and still unresolved 15 years later. Similar lawsuits 
would have to be brought under S. 11 and it will take many years 
litigation before these issues can be resolved. This will be of little 
solace to our dealers who will meanwhile be faced with competition 
from these cut-price chains. 

In addition to the legal questions which will arise, I feel that there 
are other persons who should be heard before this bill is acted upon. 

It has been represented in many publications and hearings that 
there are some 200,000 service stations in the United States. The best 
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estimates of those that are represented in the National Congress of 
Petroleum Retailers’ organizations do not exceed 30,000. 

Even within this group, which has favored passage of this bill, there 
are some who do not favor its enactment. Mr. Samuel Rosenwasser, 
vice president of the National Congress of Petroleum Retailers and 
the head of a large dealers’ association in New York, is on record as 
having expressed opposition to S. 11. 

He said “Who knows anything about the ‘equality of opportunity’ 
bill for instance? It has never been explained to the board of direc- 
tors of the NCPR, much less to the members of the various associa- 
tions connected with the national organization, to say nothing about 


the rank and file of the working retailers of the country.” I believe | 


it more than likely that other groups within this association do not 
favor this bill. 

Of the balance of about 175,000 dealers, it is questionable if more 
than 25,000 are represented by local associations not affiliated with the 
National Congress of Petroleum Retailers. Within this group more 
recently it was recorded that the California Petroleum Marketers’ 
Council, representing approximately 5,000 dealers, has recently gone 
on record as being opposed to this legislation. 

Of the roughly 150,000 dealers who are not members of associations, 
it is doubtful if more than a very small number are at all familiar 
with S. 11 or its likely effect, upon their businesses. It is, therefore, 
suggested that since such a small percentage of all gasoline retailers 
who are vitally affected by this bill have expressed directly or indi- 
rectly any position on the matter, that some provision be made by 
which representatives of this substantial majority may be heard. It 
should be borne in mind that these 150,000 dealers are individual 
small-business men who, in the main, are not in a position to finance 
trips to Washington from all sections of the country. 

I feel that your committee owes it to the small-business men in the 
retail gasoline business to make some arrangement to ascertain the 
views of this great majority of dealers who, as yet, have not been 
heard from. 

It is my opinion that the adoption of this legislation will be a very 
large step toward fixed-price rigidity which in the end will tend to 
eliminate competitive pricing in a free market. 

Now, Senator, in view of the discussions which took place yester- 
day morning and which have been referred to this morning, and par- 
ticularly to Senator Wiley’s inquiry yesterday, we have kicked the 
thing around in our own minds and last evening prepared a small, 
just a short page here, a suggestion on behalf of the question that Sen- 
ator Wiley has asked and I am wondering if it would be in order to 
maybe read it at this time? 

Senator Keravver. Do you have copies of it here ? 

Mr. Jorpan. Yes, sir. 

In response to requests from committee members I would like to 
make certain positive suggestions for the consideration of the com- 
mittee. Advocates of S. 11 have asserted that an oil company giving 
price assistance to its dealers during a price war should extend this 
assistance over a wide area. How wide this area should be is not 
defined, so we believe that the only practical effect of such an action 
would be to extend price wars and thereby injure dealers who were 
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previously unaffected. This has been the chief reason for our oppo- 
sition to the bill. 

Now, the advocates of the bill have assured us that they do not 
regard any and all differences in price as culpable price discrimina- 
tion. They say they are concerned chiefly with cases of price dis- 
crimination which tend to create monopoly or monopolistic situations. 

The phraseology which has led to most of the confusion over the 
bill’s meaning and is likely, if adopted, to require years of litigation 
to be clearly understood is contained in a clause which says that good 
faith meeting of a competitor’s lower price shall be a defense for 
persons accused of price discrimination, except when the effect of the 
discrimination charged may be substantially to lessen competition or 
tend to create a monopoly. Now, no one in the oil industry or any 
other industry that I know of is in favor of monopoly in any form. 
The confusing phraseology is the part about “substantially to lessen 
competition.” No one that I have talked to, including some very able 
lawyers, can say for sure what kind of situations would be required 
“substantially to lessen competition.” Why not eliminate this con- 
fusing phraseology then, or else spell out in plain language in the 
bill what is intended by the words “substantially to lessen compe- 
tition.” 

Whatever vice there may be in the indefinite language in the affirm- 
ative section of the law is doubly offensive when included in a defen- 
sive provision; because if the low price already is available to the 
buyer from a competitor then is not the lessening of competition pres- 
ent, whether or not you meet the low price. So, is not the real test 
the tendency toward monopoly ¢ ¢ 

In my opinion a change in this bill made either by eliminating these 
confusing words entirely or by defining their meaning in full “would 
remove objections which many people now have to the bill. In addi- 
tion, why not incorporate language to permit a seller to lower his 
price to a customer, not for the purpose of i injuring a competitor, but 
solely to enable the customer to meet his competition and retain his 
business. 

I am not a lawyer but this seems to me to be a logical conclusion of 
anyone engaged in the day-to-day marketing of oil products. How 
such changes i in the bill would affect other industries i is, of course, a 
matter for the committe to study. 

Realizing that the problem now faced by your committee is one 
that has caused debate for many years. I submit these suggestions re- 
spectfully and humbly, believing that if we correctly understand the 
intentions of the proponents of S. 11, they may be worthy of your 
consideration. 

Senator Kerauver. Mr. Jordan, Mr. Dixon, our counsel, will have 
some questions to ask you at this point. 

Mr. Dixon. Mr. Jordan, I think it well that the committee under- 
stands Shell’s relationship and the marketing practices. In your 
statement you said that Shell sells direct to retailers; that is, 10,000 
service stations; is that correct, sir? 

Mr. Jorpan. About 10,000 across the country. 

Mr. Dixon. I believe you said you sell to 900 Shell jobbers who ap- 
proximately, sell to 13,000 Shell stations ? 

Mr. Jorpan. Correct. 
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Mr. Drxon. How many of those stations does Shell own or have a 
financial interest in ? 

Mr. Jorpan. Well, now, I think you are referring to the so-called 
lease-hold interest, as well as fee ownership. 

Mr. Dixon. That is right, sir. 

Mr. Jorpan. I would have to give you an approximate figure. 
Dealing with the 10,000 that Shell supplies direct, of course, of that 
10,000 we own about 1,300, that is, own in fee about 1,300. Of the 
balance we have lease-hold interest, direct lease-hold interest, in about 
3,500. About 5,000 in round figures. 

Mr. Drxon. You have a financial interest in about 5,000. Are your 
franchises to these stations limited franchises? 

Mr. Jorpan. Well, when you say “franchises”, are you talking 
about the leases that we have? 

Mr. Dixon. The leases, yes. 

Mr. Jorpan. When you say “limited,” they are leased for periods 
of 1 to 5 years, subleases ; I am sorry. 

Mr. Dixon. In addition to these leases, do you have a purchase con- 
tract or a contract? 

Mr. Jorpan. You mean on the part of the dealer to buy the station 
under the lease ? 

Mr. Drxon. No, sir; on the part of the dealer to buy gasoline or 
products from Shell. 

Mr. Jorpan. Oh, a sales contract. 

Mr. Dixon. Yes. 

Mr. Jorpan. For products? 

Mr. Drxon. For products. 

Mr. Jorpan. Yes; we have sales contracts with the 10,000, includ- 
ing those that have no lease-hold interest with us. 

Mr. Dixon. What are the general terms of that contract sir? 

Mr. JorpAN. It is a general supply contract dealing with minimum 
quantities, minimum monthly quantities, on generally about 50 percent 
of what they are running. And they are not exclusive contracts, they 
are not price contracts as such; they are an obligation on our part to 
supply the dealer for a period of generally a year, renewable year to 
year, at the prevailing price on date and time of delivery. 

Mr. Dixon. With respect to the 900 jobbers, what kind of a con- 
tractual relationship do you have? 

Mr. Jorpan. We have a sales contract with those ranging from 2 
to 5 years, again, and that likewise is a product provision contract for 
sale of our gasoline, again dealing with minimum and maximum 
quantity. 

They are, I might say, franchised areas, in effect, and provide for 
sale at prices, again, delivered on date of delivery, and do not provide 
for margins as such—if that is what you are interested in. 

Mr. Dixon. What notice do you have to give to either your retail 
outlets or to your jobbers to cancel one of these agreements ? 

Mr. Jorpan. The cancellation on both cannot take place except at 
the expiration of a yearly period and requires, as I recall, 90 days in 
the case of the jobber and, likewise, in the case of the dealer, and it 
is one of those mutual, terminable cancellation dates or provision. 

Mr. Drxon. In addition to these contractual relationships, what 
equipment, if any, do you furnish to these retail outlets, sir? 

Mr. Jorpan. Well, what dealers are you talking about? 
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Mr. Dixon. I am talking about the 10,000 to whom you sell direct. 

Mr. Jorpan. Well, obviously, of the 10,000, those to whom we lease 
stations are equipped with pumps and tanks and air compressors and 
lifts and so-called operating equipment. Of the balance, in some 
areas we supply tanks and pumps and air compressors to the other 
dealers. 

In other areas the dealers buy 

Mr. Drxon. What area does that consist of, where they buy it? 
Do you know ? 

Mr. Jorpan. Well, broadly, now, without pinpointing the specific 
towns, because I can’t remember that, the area generally is the west 
coast area. And there are other sections and other dealers who, even 
in areas where we generally furnish equipment, who likewise own their 
own equipment. But generally speaking, on the west coast most 
dealers own their dispensing equipment. 

Mr. Drxon. In those instances where you do not have a financial 
interest in the station, under what conditions is that equipment loaned 
or installed ? 

Mr. Jorpan. Well, it is loaned for a period of time, and if the 
dealer would change suppliers, which they do from time to time, we 
would then generally sell that equipment to either the dealer or a 
new supplier that comes in. 

Mr. Drxon. He must either pay you for it, or you repossess the 
equipment ! 

Mr. Jorpan. No, it is sold to the new supplier; that is generally 
what is done. 

Mr. Drxon. In these instances you have no financial interest in the 
station? The man owns the station ? 

Mr. Jorpan. He owns the station or he leases it from somebody else 
other than us. 

Mr. Dixon. The only equipment there that you have, then, are tanks 
and pumps? 

Mr. Jorpan. Generally tanks and pumps, air compressors and lifts 
in some cases, but that is the unusual. 

Mr. Dixon. If the contract sale is canceled, that equipment must 
either be paid for or other arrangements be made for it; is that cor- 
rect, sir? 

Mr. Jorpan. That is right. But in most cases the dealer does not 
do that. He makes a deal that the other supplier buys it, or puts 
in other equipment—tells us to take ours out. 

Mr. Dixon. Of course, in all of these retail stations, they are entitled 
to exhibit Shell signs and emblems and everything that goes with the 
Shell family name, is that right, sir? 

Mr. Jorpan. Right. 

Mr. Dixon. That is also true of your jobbers? 

Mr. Jorpan. Correct. 

Mr. Drxon. Do you know of any single Shell retail dealer who sells 
any other gasoline other than Shell ? 

Mr. Jorpan. The name of a specific one I don’t, but we have had 
cases that we have. 

Mr. Dixon. Would you care to approximate the number ? 

Mr. Jorpan. Well, [ think—I would guess today we have probably 
50 or 75. 
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Mr. Drxon. Out of 23,000? 

Mr. Jorpan. Out of 10,000, because we have nothing to do with the 
13,000 that are jobber suppliers, and I can’t speak for these because 
I don’t know. 

Mr. Drxon. How many of your 900 jobbers handle other retail 
gasoline, if you know? 

Mr. Jorpan. To my knowledge, it would be very few, but I 
couldn’t answer that specifically, either. 

Mr. Drxon. Do you know of any? 

Mr. Jorpan. Offhand, I can’t name any. There may be, but I 
wouldn’t know. 

Mr. Dixon. In your marketing practices does Shell sell all of 1 
gasoline through these outlets or “do they sell gasoline other ways / 

Mr. Jorvan. W ell, when you say “other ways,” you are referring, 
in effect, to other than consumer, the commercial consumer business, 
and things—Government, and such things as that ? 

Mr. Dixon. That is right. 

Mr. Jorpan. Insofar as gasoline sold at retail, I think I can say 
that all of our gasoline sold is sold under the Shell brand, either by 

a Shell dealer who buys from us or by a Shell dealer who buys from 
a Shell jobber. 

Mr. Drxon. Do you sell to any jobber or any retail dealer gasoline 
of like grade and quality, such as you sell to your dealers and “jobbers 
who are not obligated to sell it under the Shell emblem ? 

Mr. Jorpan. They are not obligated, of course, to sell it under the 
Shell emblem any time, but I know of no customer that we have who 
buys gasoline from us that sells it otherwise, because he regards the 
emblem as being too valuable. He doesn’t want to sell it any other 
way. 

Mr. Drxon. Totaling the 23,000 retail stations that you have men- 
tioned, that is approximately 10 percent of all the filling stations in 
the United States, is it not, sir? 

Mr. Jorpan. I question whether that figure is true, because I be- 
lieve that the 200,000 referred to has been « ‘lassified as so-called legiti- 
mate service stations with complete service-station facilities, and does 
not include all of the retail outlets selling gasoline in the country. I 
would gess that the figure selling gasoline, when the census is taken 
next, will show something i in the order of 350,000 retail outlets in the 
country, or more. 

Mr. Drxon. You were in the same position with Shell im October 
1956 as you are now, were you not, sir? 

Mr. Jorpan. I was, sir. 

Mr. Drxon. What is the American Petroleum Institute, sir? 

Mr. Jorpan. The American Petroleum Institute is a trade associ- 
ation, made up of memberships of—I haven’t any idea how many 
thousands there are in it—of people in all branches and all activities 
of the industry. 

Mr. Drxon. How is it supported ? 

Mr. Jorpan. How is it supported ? 

Mr. Dixon. Yes, sir. 

Mr. Jorpan. It is supported by its members, one way. 

Mr. Drxon. How do they pay their dues to it, if you know? Is it 
prorated ? 
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Mr. Jorpan. The dues—I can’t answer it specifically because I am 
not intimately familiar with each of the divisions of the American 
Petroleum Institute. The American Petroleum Institute is a trade 
association, and is made up of several different divisions. There is a 
refining division; there is a production divison; there is a marketing 
division; there are transportation divisions and there are other 
divisions. 

Mr. Drxon. You are familiar with the marketing division ? 

Mr. Jorpan. Slightly, having been the vice president of the division 
of marketing 2 years, expiring as of December 31, last year. 

Mr. Drxon. How is the marketing division supported ? 

Mr. Jorpan. The marketing division is supported by two things: 
One, the dues are—when I say “dues,” it is actually an annual fee 
and, as I recall it, it is about $10, by the membership in the marketing 
division. 

I believe there is something in the order—and I am approximating 
now and I may be off—about 1,700 members in the marketing division. 
In addition to that number, they submit as a part of their operating 
budget, which is rather limited, to the board of directors of the Amer- 
ican Petroleum Institute for sustaining funds for the operation of the 
division. The amount involved, again, for the total marketing di- 
vision, is something in the order, including special study projects and 
whatnot, something in the order of $100,000 to $110,000 a year. 

Mr. Drxon. Do you have any general knowledge as to how the gen- 
eral funds of the institute are paid ? 

Mr. Jorpan. Well, general knowledge—it is, of course, as I said, 
the members in effect support two ways, both from the standpoint of 
the dues that are collected from the members who belong, and it also 
is supported by the so-called sustaining membership of a great num- 
ber of companies, and I couldn’t tell you how many there are or what 
their assessments or dues would be. 

Mr. Drxon. What is the American Petroleum Industries Committee ? 

Mr. Jorpan. The American Petroleum Industries Committee is a 
committee, a division or committee of the American Petroleum In- 
stitute, not attached to or affiliated directly with any of the so-called 
other divisions. That is, the division of refining or the division of mar- 
keting or the division of production or the division of transportation. 

Mr. Dixon. Who are the members of the APIC, if I may refer to it 
that way? 

Mr. Jorpan. Who are the members? 

Mr. Dixon. Yes, sir. 

Mr. Jorpan. The membership of that committee is appointed by the 
board of directors of the American Petroleum Institute. 

Mr. Drxon. They are appointed by the board of directors? 

Mr. Jorpan. Of the American Petroleum Institute. 

Mr. Dixon. What terms do the members serve on this committee ? 

Mr. Jorpan. Depending upon, I would say, the whims or the desires 
of the board of directors of the institute. 

Mr. Drxon. In other words, they serve at the pleasure of the board 
of directors; is that it? 

Mr. Jorpan. To my knowledge, it is. 

Mr. Drxon. Is it fair to say that the relationship between the insti- 
tute and the APIC is a very close relationship, and directly under 
the control of the board of directors of the API? 
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Mr. Jorpan. I think that would be a fair statement. 

Mr. Dixon. What was your position, if any, as of October 1, 1956, 
with both the API and the APIC ? 

Mr. Jorpan. As of October 1, 1956, I was vice president of the divi- 
sion of marketing of the American Petroleum Institute. Being in 
that office, I was, in effect, also a member of the executive committee, 
because the heads of the four operating divisions are automatically, 
for the term that they are in office for the respective divisions, mem- 
bers of the executive committee of the board of directors of the Amer- 
ican Petroleum Institute and, therefore, of course, are automatically 
on the board of directors of the American Petroleum Institute. 

I was also a member of the American Petroleum Industries Com- 
mittee. I believe that is a complete lineup, sir. 

Senator Dirksen. That is uncompensated services, is it not? 

Mr. Jorpan. Uncompensated service and, under the policy and, I 
believe, the bylaws, but this is subject to correction, the vice presidents 
of the various divisions serve only a period of 2 years in office. : 

Mr. Dixon. You have already delivered to the chairman documents 
which are in response to the subpena which was served upon you? 

Mr. Jorpan. Yes, sir. 

Would you like to have the whole story on it in the interest of 
saving time ? 

Mr. Drxon. I will ask you some questions, if you don’t mind. 

Did you attend a meeting in Chicago on about October 12, 1956, at 
which were present other marketing representatives of the oil indus- 
try? 

Mr. Jorpan. I did so. 

Mr. Drxon. Is it true that you called that meeting ? 

Mr. Jorpan. That is true, sir. 

Mr. Drxon. For whom were you acting when you called this meet- 
ing, either Shell Oil Co., API, or APIC ? 

Mr. Jorpan. I was acting for myself. 

Mr. Drxon. Individually ? 

Mr. Jorpan. Individually. 

Senator Kerauver. You just weren’t out in the free open air—— 

Mr. Jorpan. That is the reason. 

Senator Keravuver (continuing). Unless you had some connec- 
tion—-— 

Mr. Jorpan. Senator, if you don’t mind, in order that there might 
be a clarification of what has been referred to as a secret scheme to 
work on legislative matters, I would like to give you the whole story 
and, then, if you want to ask me all the questions about it, you go 
right ahead and do so, if you don’t mind. 

Senator Kerauver. Perhaps Mr. Dixon had some questions or mat- 
ters he wanted to bring up. You will have an opportunity of telling 
the whole story. 

Mr. Jorpan. Fine. 

Mr. Dixon. With whom did you discuss this meeting prior to call- 
ing it? ; 

Mr. Jorpan. With whom did I discuss the meeting prior to calling 
it? Iam going to have to give you the whole story so you will under- 
stand, because you are getting it piecemeal and it has been, unfortu- 
nately, piecemeal up to this time. 
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For the past year I personally have been greatly concerned regard- 
ing all legislative actions that have taken place in many sections of the 
country, as well as in Washington, on matters of various forms of legis- 
lation that vitally affect and are of interest to marketers throughout 
the country. 

The legislation ranges from local ordinances to state proposals on 
divorcement, on public-utility proposals, on fair trading, on fixed pric- 
ing, on matters dealing also at the Federal level, including, again, 
divorcement, the so-called General Motors bills, the S. 11, and many 
other proposals that have been involved. 

I, as vice president of the division of marketing, had the pleasure 
of appearing before the National Congress of Petroleum Retailers 
meeting here in Washington, D. C., last August, spent 2 days with 
them, to make a speech in behalf of the API. 

During the course of my stay here for a couple of days visiting with 
those fellows, I had to congratulate them on the basis that they had 
organized one of the finest legislative-action groups that I have seen, 
certainly better than anything in this industry. It so impressed me, 
which is all available in the matter of the yearbook, and it has been 
well organized, it so impressed me that I felt something should be done 
within the oil industry to have some action, legislative action group, 
if you please, to work on, advise, coordinate information on, and, if 
need be, to really get into the legislative action field on behalf of the 
oil industry. 

Shortly after I returned, and the date of this meeting down here 
was from August 19 to the 24th last year, early in September I was 
-alled on, in my so-called official capacity as the vice president of the 
division of marketing of API, by Mr. Otis Ellis and Mr. Clint Elliott. 
Mr. Otis Ellis is the general counsel for the National Oil Jobbers 
Council, which is a similar organization for the jobbers, such as the 
National Petroleum Retailers is for the resellers, and Mr. Elliott is the 
president of that association. 

They called on me. Those of you who know Mr. Ellis, and if you 
don’t you will have a chance to meet him, you will know about whom 
Ispeak. He is quite a forceful man. 

In behalf of his association group, he gave me, in his language, liter- 
ally hell, if you want to put it that way, as to why there wasn’t some- 
thing being done in the oil industry to coordinate information, dissem- 
inate information, to the jobbers of the country, for one thing, and also 
to the resellers of the country. And he wondered why I didn’t do 
something about getting it within the division of marketing of the 
American Petroleum Institute. 

I had to inform him that, under our bylaws and under our charter of 
activity, it was outside of the scope of the division of marketing, and 
he said, “Why don’t you do something about it, anyhow ?” 

I got to thinking about it, and the two things just coincided so well, 
and I took it upon myself to call some 20, about 20 people scattered 
throughout the country in the industry, and called a meeting on Sep- 
tember 20 of this group at the University Club in New York, and 
there were with these fellows many general counsel, to discuss with 
them the desirability, the feasibility and plan, if there was any interest 
in it on the part of all, for organization. 
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These 20 people represented major marketers throughout the coun- 
try, and also a small refiner and also a jobber. 

‘When the discussion was over, there were expressions, well, yes; 
maybe it is a good idea, but this is too small a group. Let’s ‘get a 
larger group that is kind of more representative, a wider cross section. 

So I then took it upon myself, having been around the country a bit 
and being pretty well acquainted w ith a number of people in the oil 
industry, ‘to build up what you refer to as the invitation list of people 
comprised of dealers, of jobbers, of independent marketers, of inde- 
pendent refiners, of large marketers farm bureaus, so that all of 
those that we could envision that were interested in the overall field 
of marketing petroleum products, not try to get everybody in the oil 
‘industry because you couldn’t get them in a room in Chicago, if you 
tried. 

So I personally, called every man on this list and asked him if he 
would be at a meeting in Chicago on October 12. I left New York on 
the morning of October 1, and actually signed this letter on September 
30, before I left. 

The two letters that you see here, one is the short form of the 
letter 

Senator Keravuver. Let’s identify this as exhibit 1. 

(Exhibit 1 is as follows:) 





ExuHIBIT 1 
OcToOBER 1, 1956. 
Private and confidential. 

As you may be aware, there has been considerable activity at local, State, 
and national levels in various forms of legislative proposals affecting the mar- 
keting segment of the oil industry. Many of these proposals are of particular 
interest to suppliers (large and small), jobbers, refiners, and dealers. 

Their importance and potential effects are such as to require an organization 
of ail interests of oil marketing. Therefore, it is proposed that a meeting be 
held in Chicago on Friday, October 12, at 9:30 a. m., in the Blackstone Hotel, 
crystal ballroom and Hubbard room to be followed by luncheon. It is hoped 
that you will be present to aid in the review, discussions, and plans toward an 
approach to the solution of these problems. It is expected that adequate legal 
counsel will be in attendance, and in addition to them the attached list reflects 
those invited to attend. 

Kindly advise me of your intention to be present. 

Very truly yours, 
J. G. JORDAN. 

Mr. Jorpan. Exhibit 1 is the short letter which was sent to all of 
those on this invitation list who were not present at the University 
Club session that I mentioned earlier. 

The second letter, which outlines, in effect 

Senator Kerauver. That is exhibit 2. 

(Exhibit 2 is as follows:) 





EXHIBIT 2 
OcTOBER 1, 1956. 
Private and confidential. 


Following the discussions of legislative problems that confront the Marketing 
segment of the industry, the committee appointed, submitted its report on pro- 
posed action and organization as follows: 

1. An industry committee should be formed to be known as the Petroleum 
Study Committee. (This is a suggested name and some have suggested a stronger 
name might be Petroleum Marketers Assistance Council). 
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2. The Petroleum Study Committee should include at the outset 

(a) A top committee of approximately 30 representatives of integrated 
companies, independent refiners having marketing operations, and jobbers. 
This committee should be headed by a chairman. It was the Special Com- 
mittee’s further recommendation that the first chairman should be Mr. J. G. 
Jordan of Shell Oil Co. 

(bv) A working or advisory committee of about 10 persons, consisting of 
some individuals who are members of the top committee and others who are 
counsel for some of the top companies. 

(c) A full-time coordinator with an office in Washington plus such staff 
as may be needed. The expenses of the coordinator and staff should be 
divided on a prorata basis. (It is now felt that this office should be in New 
York and that the advisory committee should select the coordinator.) 

3. The objectives of the Petroleum Study Committee should be to compile 
information with respect to legislation affecting marketing for dissemination to 
the oil and other interested industries and to the consuming public. 

In view of the urgency of this problem, it is paramount that organization be 
completed and action begun promptly. Therefore, it is planned that a further 
discussion be held in Chicago on Friday, October 12, at 9:30 a. m. in the Black- 
stone Hotel, crystal ballroom and Hubbard room to be followed by luncheon. 

We trust that you will exert every effort to be present and have your legal 
counsel, if you desire. Kindly advise me of your intention to be present. 

Very truly yours, 

J. G. JORDAN. 

P.S. In the attached list, you will note a number of jobbers have been invited. 
If any of them should be your jobbers, please use your best advices to influence 
the jobber or dealer to be present. 

Mr. Jorpan. Exhibit 2 was sent to those who attended the short 
brief meeting in the University Club in New York. The difference 
between the two letters is the fact that a so-called study committee 
for the purpose of getting an organized agenda for discussion purposes 
with this group in Chicago is outlining here a tentative so-called 
organization. 

When we got the group in Chicago, and I can’t tell you—you will 
notice on this photostat which you have as exhibit 4, and you also have 
exhibit 3—exhibit 3 was not returned by too many of these people be- 
cause many of them called on the telephone. 

I think the material filed by the company showed the replies of those 
that were received in my office. This check list is almost complete and 
was maintained by my secretary during my 2 weeks from the office, 
checking those from whom she had heard. Some who are not checked 
came. Some who are scratched off had someone else there in their 
place. 

(Exhibits 3 and 4 are as follows :) 

PxuiBir 3 
OcTOBER —_,, 1956. 
Room 3801 
50 West 50th Street 
New York, 20, New York 
MR. JORDAN— 

I shall (shall not) be present at the meeting in Chicago on Friday, October 12, 

at the Blackstone Hotel, at 9:30 a. m. 
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In the meeting in Chicago we outlined to these people 


the facts of the whole general field of legislation. S. 11 was mentioned 
and so were all the others. We then raised the question as to whether 
this group generally felt that there was need for establishing an active 
legislative action group. 

I want to make that point clear. I can truthfully say that if anyone 


can contend that there can be agreement within the oil industry on 
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something, there was never a greater point of proving how wrong that 
a be than was this meeting in Chicago. 

Senator Witey. Proving what, now? 

Mr. Jorpan. Proving that you can’t get people to agree, and we 
went around the room and asked for a discussion of their views, 
whether they thought this had any merit. There were about 15 dif- 
ferent views when we got through. Some thought, yes, and thought 
it should be stronger. Some thought, no, because you didn’t need it. 
Others thought, yes, but it should ‘be something different. 

So there were about 60, I think, or 65 who were there. So it was 
felt that in order to get the thing crystalized if we were going to do it 

or not do it, that you would never get anyplace arguing for a week 
with 60 or 70 people in the room. ‘So, why don’t you, & act as the 
chairman, temporarily, and appoint a cross-sectional group of about 
10, including a couple of lawyers and including different marketers 
and jobbers, and we had dealers, a couple of dealers here, to sit down 
and see if you can come up with a so-called program of outlining what 
will be the functions of the or ganization, what will be the nature of 
the organization, and what will be the entire composition of the 
organization. 

The meeting was on October 12. 

Senator Witry. What was to be the purpose of the organization ? 

Mr. Jorpan. I am sorry, Senator. Yow were out during 

Senator Wixey. I beg your pardon. 

Mr. Jorpan. The purpose of the organization, Senator, was to 
provide a means whereby there could be a central agency that would 
be able to accumulate, first, all information on all types of legislative 
actions that were taking place that were affecting or would affect 
marketers throughout the country. That legislation to include ordi- 
nances, State legislation, and all manners of Federal legislation, be- 

‘ause there was a strong urgency on the part of jobbers particularly, 
and many dealer groups, because the National Congress Petroleum 
Retailers have done a fine job in building up and supplying their 
membership, but they represent only a small proportion of all of the 
' dealers. 

So it was felt that there was a need for it. After following that, 
and setting up this so-called committee, or steering committee, they 
had hassles for another month. So, during the American Petroleum 
Institute meeting in November 

Senator Witey. May I interrupt again, Mr. Chairman? 

You have said they felt that there was a need. What were the facts 
or the occasions that you thought set up that need ? 

Mr. Jorpan. Again, I will have to go back and repeat a little 
bit. 

Senator Witey. I am sorry. There must have been some basic 
reason. 

Mr. Jorpan. Yes. 

Here, in Washington, D. C., I attended the meetings of the National 
Congress of Petroleum Retailers which were held in Washington last 
August 19 to 24. I was on their program as a speaker, and I spent 2 
days here visiting with them and I went back with not only the feeling 
but the convicing evidence of a well organized, planned legislative 
action group in supplying information to the dealers that their group 
represents. 
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Some of the information, in my opinion are entitled 
to theirs, and I think I am entitled to mine, ond I incl strongly 
with some of the opinions they had and they disagreed with me, 
so it is mutual. 

Senator Kerauver. By way of identification, the group he is speak- 
ing of is the one that Mr. Elliott is the president of, Senator Wiley. 

Mr. Jorpan. Pardon me. This is the National C ongress of Petro- 
leum Retailers. 

Senator Kerauver. John Nerlinger ? 

Mr. Jorpan. John is sitting back there. John, I am not trying to 
take any punches at you. 

Senator Wier. Putting it in a nutshell, is it a fear that legisla- 
tivewise the oil industry was to be jeopardized or injured, or some- 
thing? 

Mr. Jorpan. When you say “the industry,” this was in behalf, pri- 
marily, of the dealers and jobber groups. 

immediately after that, I was called upon by Otis Ellis, the gen- 


eral counsel of the counc il, and Mr. Elliott, their president, asking 


that something be done to provide a means of supplying information 
to the jobbers throughout the country on all phases of legislation, not 
just Federal, because many of the State activities were—well, rather 
involved, and some of them rather substantial, and there is a tendency 
that once something happens within a State, that if it sounds good it 
has a tendency to spread in other sections of the country. 

So that it was felt that we ought to have an information center 
and coordinate this and send it out for information and knowledge, 
and also that it could involve a strong legislative action group. 

So these meetings were held to discuss this purpose, but when we 
finally got up to ‘this October 12 and into the API, this so-called 
steering committee of—I think there were nine on it. If you would 
like to have those nine, I will try to remember the names. 

Mr. Cal Houghland of the Direct Oil Co. in Nashville; Mr. Lloyd 
Kamperman of Leonard Refining Co. in Michigan; Mr. Bernie Paust, 
an attorney for Standard Oil Co. 

Senator Kerauver. What is his last name? 

Mr. Jorpan. Paust—P-a-u-s-t. 

I believe John Scott or Tom Sunderland. 

Senator Kerauver. Why don’t you have a list there? 

Mr. Jorpan. I don’t have a list. This is just from memory of 
who were on this steering committee. 

And myself, Mr. Willetts—— 

Senator Keravver. Who is Mr. Willetts? 

Mr. Jorpan. Mr. Herb Willetts of Socony Vacuum. 

Mr. Benton of Standard of Indiana—no—Benton wasn’t on that 
group. 

There were 9, a total of 9, but that group was for the purpose of 
studying this whole thing aa to come up with a recommendation 
for consideration. 

They got into it, and got in such a hassle 

Senator Krravver. While you are at this steering committee, I 
have a document here that purports to be the steering meeting mem- 
bers. 

Mr. Jorpan. This is entirely different. This is in connection with 
that last letter you have. So this study group finally could not come 
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up with anything that was not emasculated, and I would like to have 
you see that because this is the culmination, this is the death of what 
J thought was a wonderful idea. This is the report that finally came 
out of that committee, and I have copies of it here, which I will be 
glad to give you. 

Senator Keravuver. Our last exhibit is exhibit 5. We will make 
this one exhibit 6. 

(Exhibits 5 and 6 are as follows:) 


ExHIsitT 5 


AMERICAN PETROLEUM INDUSTRIES COMMITTEE, 
Vew York, N. Y., December 7, 1956. 
Mr. J. G. JORDAN, 
Shell Oil Co., New York, N. ¥. 

DEAR Doc: As you know, a marketing liaison committee is now in process 
of being set up to work with the APIC on a number of Government regulatory 
problems of particular concern to those in the marketing branch of the petroleum 
industry. As chairman of the new group, I am in the process of inviting various 
industry marketers to serve with me on the committee. 

There is, however, one matter of such immediate urgency that I concluded I 
should not hold off communicating with you until the committee is established 
and functioning. This matter involves the certain revival, when Congress con- 
venes in January, of legislation similar to S. 11 (the Patman-Rogers-Kefauver 
bill), outlawing the right to meet price competition in good faith. 

So that you will more readily understand the importance of creating wide- 
spread understanding of the implications of legislation of this type, I am 
enclosing a brief entitled “What the Proposed ‘Anti-Good-Faith Competition’ 
Legislation Would Do to the Ail Business.” I invite your careful reading of the 
brief, following which I am sure you will readily agree that immediate steps 
should be taken in our own industry ranks to oppose it. 

If you agree with our concern about the legislation, I would like to suggest 
the following specific and immediate action in your company: 

(1) That you communicate with your company’s regional, divisional, and 
State marketing managers, telling them of the serious nature of the legisla- 
tion and the threat it presents, urging them to inform themselves of its 
implications. 

(2) That you furnish them with readily understandable information about 
the legislation, along the lines of the enclosed or by means of such other 
material as you may develop in your own company. 

(3) That you urge your company’s field marketing managers to cooperate 
actively with any and all local groups in opposing this type of legislation. 

(4) That you arrange for the inclusion of informative articles on the 
problem in your company’s house organ or other publications, particularly 
those distributed to retail dealers or those which reach the general public. 

(5) That you develop a program for explaining the legislation to jobbers 
and dealers at company sales meetings or through such other methods as you 
deem desirable. 

Since I have accepted the responsibility of serving as chairman of the market- 
ing liaison committee, [ am naturally very much interested in knowing what 
the various companies do to preserve the present status of petroleum marketing 
operations. I shall therefore appreciate it if you will drop me a line as to what 
your company does or plans to do along the lines of the suggestions made herein, 

Sincerely yours, 

Mar, 
Chairman, Marketing Liaison Committee. 


Exuisit 6 
THE PETROLEUM MARKETERS COUNCIL 
COMPOSITION 


The Petroleum Marketers Council shall be a voluntary association composed 
of members of the marketing branch of the petroleum industry ineluding 
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representatives of integrated companies, marketing companies, refiners having 
marketing operations, jobbers and retailers. Membership in the Petroleum 
Marketers Council shall be open to any members of the marketing segment of 
the industry who desire to support and aid in the accomplishment of the pur- 
poses hereinafter set forth. There shall be an executive committee of not over 
25 members representative of the council to be appointed by the chairman of 
the Petroleum Marketers Council, which shall be composed of members of the 
Petroleum Marketers Council and counsel to members of the Petroleum Marketers 
Council. The executive committee, with the approval of the chairman of the 
Petroleum Marketers Council, may appoint such subcommittees, including such 
regional, State or local subcommittees as may from time to time be required 
in carrying out the aims and purposes of the Petroleum Marketers Council. 


PURPOSES OF THE PETROLEUM MARKETERS COUNCIL 


In recent years the marketing of petroleum products has been complicated 
by a series of problems which have tended to disturb relations between various 
segments of the industry. There have been an increasing number of occasions 
when one group or another has concluded that its difficulties would be remedied 
by the passage of either Federal, State or local legislation. It is generally 
recognized in the industry, however, that the complicated process of marketing 
and distributing petroleum products throughout the country would be seriously 
disrupted by excessive governmental regulation. The primary purpose of the 
Petroleum Marketers Council, therefore, shall be to promote throughout each 
marketing segment of the industry a better understanding of the problems 
affecting the other segments. With such understanding, it is believed that more 
constructive progress can be made toward a solution of these problems within 
the industry. The legislative alternative can only end in complete governmental 
regulation, a result desired by none. 


FUNCTIONS 


The Petroleum Marketers Council shall perform the following functions: 

(1) Serve as a factfinding and information-disseminating agency. 

(2) Conduct economic research and industry factfinding surveys to gather 
basic background data and information. 

(3) Keep council members informed of trends and developments with respect 
to regulatory measures, in the light of the statements and proposals of their 
sponsors or advocates. 

(4) Analyze the provisions of regulatory measures affecting petroleum market- 
ing and prepare factual and authoritative information reflecting the practical 
implications and effects of such measures. 

(5) Distribute to council members, to other interested members of the industry, 
and to the public factual reports covering the introduction and status of regula- 
tory measures affecting petroleum marketing. 

(6) Cover congressional hearings and prepare factual reports summarizing the 
testimony presented at them. 

(7) Answer misleading statements and unfounded allegations, as well as pre- 
pare material designed to affirmatively emphasize the benefits which accrue from 
present competitive marketing operations under the private-enterprise system. 

(8) Issue press releases, statements, economic studies, and survey findings, 
as necessary, thus making pertinent information continuouly available to oil 
trade press and oil trade associations, to council members and the industry gen- 
erally, and to the public. 

(9) Prepare, as necessary, special factual material to inform marketers, other 
members of the petroleum industry, and the public as to the implications and 
effects of regulatory measures so that they may individually use it in such ways 
as they deem appropriate. 

(10) Encourage qualified industry representatives to accept invitations to ap- 
pear on the programs of oil trade association meetings and conventions, as well 
as meetings of interested civic and business groups. 

(11) Serve as an information center to answer inquiries for reliable data hav- 
ing a bearing on regulatory measures affecting petroleum marketing. 

(12) Make suggestions for educational programs which marketers may wish 
to undertake on an individual basis. 

(13) Cooperate with governmental agencies and industry trade associations on 
matters of common interest. In no event shall the council or its representatives 
engage in any discussion or recommend the adoption of any program or course of 
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action or make any agreement whatsoever in respect to prices, margins, com- 
missions, allowances, sales territories, form or provisions of contracts or agree- 
ments, supply arrangements, or other marketing policies or practices which, 
under our competitive system, are the sole responsibility of the council’s indi- 
vidual members, or take any action which may be violative of any law. 


EXECUTIVE DIRECTOR 


The executive committee shall be authorized to employ on a full-time basis an 
executive director and such staff as may be considered desirable. The duties and 
responsibilities of the executive director shall be prescribed by the executive 
committee. 

EXPENSE 


The expenses of the Petroleum Marketers Council, the executive committee, 
the subcommittees, the executive director and staff, the headquarters office, and 
such other expenses as may be authorized by this executive committee shall be 
prorated among the members of the Petroleum Marketers Council on a mutually 
agreed upon basis. The executive committee shall be empowered to open a bank- 
ing account or accounts and to provide such instruments of authorization as may 
be required. 

Senator Wintey. This came out of the noble nine? 

Mr. Jorpan. The noble 9 wound up to be a noble 20 before they got 
through. 

Senator Kerauver. All right. Proceed. 

Mr. Jorpan. Now, to bring the thing to a conclusion, if I may, I 
would like to read this because this is the outcome of the great secret 
meeting. 

Now, I might add before I get into this, the reasons that those 
letters 

Senator Krrauver. Mr. Jordan, please summarize it. We can all 
read it. We have copies here. 

Mr. Jorpan. Actually, it reads itself, but in effect when you read it 
you will find that the original intent and purposes, at least that I had 
in mind, and some others, that there had been so many of the ideas 
emasculated from the original concept that when we got through with 
it, it developed that the meager slvcaeaiaa that could be supplied 
from the establishment of such a separate committee, when we got 
through—and you will see notes on the side which are in my hand- 
writing—it developed that those meager sources of information were 
already available, and if that was all that was going to come out of it, 
we had better forget the whole idea. 

So, it died a-bor ning on Wednesday, November—see if I have 
a 1956 calendar; yes—on November 14. 

So that was the death of the famous secret Petroleum Marketers 
Council. It had no activity other than to debate itself out of business, 
It never accomplished anything other than to make some long friends 
enemies before we got through, I think. But that was the outcome 
of the whole discussion. 

That is the reason I wanted to give you the whole background. 

Any questions you want to ask now, you can ask them. 

Senator Krravver. All right, Mr. Dixon. 

Mr. Drxon. Mr. Jordan, why did you mark this exhibit 1 “Private 
and confidential” ¢ 

Mr. Jorpan. I was just going to answer that. 

I am sure that all of the Senators do not see every piece of mail 
that is addressed to them. It is not unusual in the oil business—at 
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least in our shop and, I am sure, in many others—that, unless you are 
addressing an individual, unless you mark it “Private and confiden- 
tial” some secretary gets it and the guy that you called to be at a 
meeting says, “Where is that notice you were going to send out? I 
neste got it.” 

), therefore, it was just private and confidential to an individual 
suainas than organizations. 

Mr. Dixon. You chose to use the plain letterhead. Why? 

Mr. Jorpan. For the simple reason I was doing it on my own, as 
myself, and not as the Shell Co., or not as the API. 

Mr. Dixon. Where were they typed? 

Mr. Jorpan. In my office. 

Mr. Dixon. Were you at the Shell Oil Co.? 

Mr. Jorpan. Oh, sure, sure. 

Senator Keracver. I don’t understand. This exhibit 1 and exhibit 
2 are on plain pieces of paper. 

Mr. Jorpan. Yes. They were all on plain paper. 

Senator Kerauver. Was it customary to write letters from Shell 
Oil Co. on a plain piece of paper ? 

Mr. Jorpan. I say I did not want it to be a part of Shell at all, 
because in kicking the idea around I was not even certain whether 
it would ever become alive or whether it wouldn’t, and it was an 
activity that I was undertaking myself, not as an API man nor as 
a Shell Co. man, and it was being done, as I say, at the insistence, 
first, of Ellis and Elliott, and on my own belief that something should 
be done, and that is the reason it didn’t go out on any Shell or API 
or anything else. 

Mr. Drxon. The return receipt of exhibit 3 lists room 3801, 50 West 
50th Street, New York 20,N. Y. Is that your office? 

Mr. Jorpan. I don’t know whether that is my office or not. We are 
on the 38th floor but I don’t know whether that is my number or not. 
In fact, I don’t think I even have a number on my door. 

Senator Kerauver. Examine exhibit 3, Mr. Jordan. You have it 
there. 

Mr. Jorpan. This little one, yes; yes. 

Mr. Dixon. It has this room number on it. Do you recognize it as 
your office ? 

Mr. Jorpan. It is our floor but I can’t tell you whether it is the 
number of my office or not. 

Mr. Dixon. Isn't that the same building that API is located in? 

Mr. Jorpan. The API is located, I believe, on the 19th or 20th 
floor. 

Mr. Drxon. And the APIC? 

Mr. Jorpan. APIC is a part of API, so they are there, too, I guess. 

Senator Dirksen. What is this building where you are located / 

Mr. Jorpan. Rockefeller Center, a rather large building. Some 
30,000 people there. 

Mr. Drxon. That is your office on the 38th? 

Mr. Jorpan. In addition, I want to point out something. We have 
another Mr. Jordan in our company who is in our production depart- 
ment and his initials are very close to mine. It is J. T., and the reason 
that that room was put on there specifically was so that he wouldn’t 
get it down on the third floor or some place. 
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Mr. Dixon. You meant this to come back to your office? 

Mr. Jorpan. I wanted it to come back to my office for checking 
purposes because we had to provide lunch. I had to know how many 
were coming. We had to find out how many we were going to have 
to feed. 

Mr. Dixon. If you will look at exhibit 1—you informed all the 
invitees there that adequate legal counsel would be in attendance. 
Why did you think this was necessary at that time, sir? 

Mr. Jorpan. Well, I thought the very nature of the discussions and 
over the telephone with the people whom we had invited, there was 
no doubt that the counsel would come along because it is not uncus- 
tomary these days that when an oilman goes places and is involved 
with: more than two people, he has counsel with him. 

(Laughter. ) 

Senator Witzy. Doesn’t the counsel agree, either ? 

Mr. Jorpan. Senator, I am not a lawyer, so I hope I am not embar- 
rassing anyone, but I find it very difficult to even get four lawyers 
together in different aad and have any of them agree with one 
another. 

Mr. Drxon. I notice here not only did they have to be present but 
they had to be “adequate.” Who were some of these “adequate coun- 
sel” that were invited ? 

Mr. Jorpan. Well, they are on the list. If you would like to 

Mr. Dixon. Is this all of the adequate counsel there are on the list? 

Mr. Jorpan. I don’t know whether they were adequate or not. 

Senator Kerauver. Were there any counsel there who were not on 
this list, Mr. Jordan ? 

Mr. Jorpan. Senator, honestly I didn’t recognize some of the people 
who were there and they probably were counsel who were in addition 
to some who are on this list. I didn’t inquire as to—if a man said, 
“He is our counsel,” that was all there was to it and I might add that 
at this meeting it was no great secret because one of those who was 
present had already handed in this invitation to someone where it had 
already reached your files or Congressman Patman’s files even before 
the October 12 meeting. 

I think I know who it was, a very fine man. I think he was ill 
advised, but that is neither here nor there. There were no secrets 
about this. In fact, there were three of the trade press groups who 
knew about it and actually called me. I was on the west coast on a 
business trip and I had to fly back on the night before from California 
in order to S present at this session. 

One of them called me and I said: 

Yes, there is a session. It is an exploration party. I haven't any idea what 
is going to be talked about or what is coming out. There is no point in getting a 
lot of steam, a lot of publicity up on something that may or may not develop. 

If at the conclusion the group do come up with something, you will be supplied 


with all of the information and all the knowledge and you can print anything 
you want, but if, as, and when it is developed. 


‘There was a representative of one of the public ations, who was actu- 
ally there when I went to the room that morning and he asked me, 
and I told him the same story. And so it was not a so-called secret 
meeting. It was on the basis of an exploration meeting and normally, 
when you are in an exploration discussion, you don’t try to invite in 
everybody until you reach some form of a conclusion where you expect 
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to take some form of action, and in an official and formal organi- 
zation. 

Mr. Drxon. I believe you said you picked these names yourself. 

Mr. Jorpan. Most of them. 

Mr. Drxon. That would mean that you not only picked the market- 
ing officials, but you picked the attorneys to come with them? 

Mr. Jorvan. I happen to know most of them. But they didn’t come 
just because they are on this list. I can assure you that. 

Mr. Drxon. The ones you said came are checked; is that true? 

Mr. Jorpan. No. Those check marks represent in effect the replies 
my secretary got. Actually, I couldn’t tell you specifically who was 
there and who was not there. I didn’t count names or have a rolleall 
or anything else. There were actually some who came that were not 
on this list. 

Mr. Drxon. Of these 69 persons on the list, you said that some were 
jobbers and some were retailers. How many retailers or representa- 
tives of retail organizations were there? 

Mr. Jorpan. Well, when you say retail organizations, I think it 
should be borne in mind that the numbers of retail organizations in 
this country are not too numerous and that the National Congress of 
Petroleum Retailers has affiliated with it, I believe, more dealer asso- 
ciations than any other association, but there are other groups who 
are not affiliated with the national congress and we try to pick rep- 
resentative dealers, so we invited Sam Rosenwasser who was in New 
York and who is a vice president of the National Congress of Petro- 
leum Retailers, and invited a fellow named Foley who is on the west 
coast, and they both happen to be members of a committee of the serv- 
ice station advisory committee, the division of marketing, and I hap- 
pen to know them. So I invited one from the West and one from 
the East. 

Mr. Drxon. Did you invite Mr. Rosenwasser here as an individual 
or as a representative of the National—— 

Mr. Jorpan. They are all invited as individuals. 

Mr. Dixon. As individuals? 

Mr. Jorpan. There wasn’t any man invited for the purpose of asso- 
ciation representation because, as I said, it was an exploration party 
and after you got something in the formal form that looked like there 
might be an organization, then was the time to present it to the 
so-called complete group if you wanted to go ahead. 

Mr. Drxon. In other words, you didn’t invite any organization; 
you invited individuals. 

Mr. Jorpan. Yes. 

Senator Korauver. You answered that? 

Mr. Jorpan. Yes. That is right. 

Mr. Drxon. You stated you didn’t know exactly how many of this 
group attended. In fact, others besides this group attended; is that 
correct ? 

Mr. Jorpan. Yes. I am going to guess that there was something 
in the order of 60 to 65, iticluding some of them—some I felt came for 
the free lunch I was going to buy them. Some of them had 2 or 3 
attorneys I didn’t know. 

Mr. Drxon. Who initially presided at this meeting ? 

Mr. Jorpan. I did. 
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Mr. Dixon. Was a permanent officer selected ? 

Mr. Jorpan. No; because it was all a temporary procedure so there 
was no permanent officer. 

Mr. Dixon. Wasa record made of the meeting ? 

Mr. Jorpan. No; because there was nothing accomplished other 
than the discussion of outlining the problem and then getting a 
reaction from those around the entire room, and then I raised a ques- 
tion, Well, do you want to proceed to explore this further, and I 

‘an say even the man who handed you the letter voted unanimously 
with the group, Yes, explore it further. 

Mr. Dixon. You spoke about a man who handed us a letter. 

Mr. Jorpan. Who handed it to somebody. The letter got to you 
and to the Senator. 

Mr. Drxon. I assure you I don’t know who the man is that you 
are talking about. 

Mr. Jorpan. I am going to spare the man the embarrassment, if 
you don’t mind. 

Senator Krerauver. I don’t see that it would be an embarrassment, 
if you said it was not a secret meeting. 

Mr. Jorpan. No; not a secret meeting. 

Senator Kerauver. What would be embarrassing about putting the 
letters out? You said you were going to save the man the embarrass- 
ment and plan to show somebody, I don’t know who, the letter and 
you said you wanted to save him the embarrassment. If it wasn’t 
secret, I don’t see why it would be embarrassing. 

Mr. Jorpan. The reason I say embarr assment, Senator, I feel that 
there has been much ado about nothing, that it is unfortunate that 
only a fragment of the whole story was unfortunately used in a 
manner that had they known the whole story, would probably never 
have happened. 

And it was also unfortunate in the manner in which it was used that 
someone didn’t make the attempt to find out about it. 

Senator Keravver. All right. Proceed, Mr. Dixon. 

Mr. Drxon. I believe you said that among other things the equality 
of opportunity bill was discussed. 

Mr. Jorpan. Discussed from the standpoint of one of the pieces of 
legislation. Actually, in approaching this, the outline, I tried to be 
unbiased and unprejudic ed, and sometimes that is difficult to do, but 
I tried to be in presenting in effect what the story was. 

Here we were facing starting at the local level with the adoption, 
introduction in many ‘sections of the country, of an ordinance pro- 
hibiting and limiting numbers and locations of service stations which 
were springing up throughout the country. You had in many States 
various types of legislation, including all the way from public utility 
control bills in the State of Mic higan. You had consideration of 
public utility bills in other States. You had the consideration of 

various forms of divorcement bills in one form or another in many 
other States, and I tried to name those. And then, we got into the 
general field of Federal legislation involving the divorcement action 
that has been discussed. It is nothing new. It has been going on for 
a year or so. 

‘You had the matter of S. 11 which also had been in the hopper and 
had been discussed, I think for some time. You had the matter of 
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the General Motors or the Retailers bill and the whole list were in 
effect mentioned and it was pointed out as a result of the approach by 
Otis Ellis that the jobbers and in many cases many dealers were not 
in a position individually to acquire knowledge concerning these 
pieces of legislation or even knew of their existence or their contem- 
plation, and, therefore, there was a need, it seemed, to set up a central 
coordinating agency whereby all this data could be accumulated and 
then disseminated to people throughout the marketing phase of the 
industry to do with as they saw fit. 

Senator Dirksen. You would have a modest interest in such a thing 
as taxes, I take it, too, wouldn’t you? 

Mr. Jorpan. Yes, to a great extent. 

Mr. Drxon. I believe you already said that a steering committee 
was appointed. 

Mr. Jorpan. Yes. As I recall, there were nine on it to start with 
to try to keep it small and get something done, and they got to argu- 
ing. They said, this is not enough, let’s enlarge it. 

Before we got through, almost everybody was willing to work on it. 

Mr. Dixon. Why did you think it was necessary to have a steering 
committee ? 

Mr. Jorpan. A steering committee—well, it has been my experience 
that when you are dealing with a subject that is certainly so fuzzy as 
this one was, and certainly, where there were so many differences of 
viewpoint as were expressed around the room, the smaller group, a 
group that you can get who will have the facilities and the ability and 
the knowledge to work on it, you may come up with some suggestion 
and that therefore this group was limited to the nine so as to try to 
provide, first, good legal advice because those are the fellows that can 
usually write the English language better than we peddlers because 
we get it al] messed up, and then we felt we had to have representation 
of the general classification of people who were there. We had the 
independent marketer and independent refiner, and as I recall, there 
were 4 or 5 of the so-called larger and intermediate marketers, for the 
purpose of drafting something to submit to the group, but it never 
got to that point. 

Mr. Dixon. The committee was appointed and it did meet, did it 
not, sir? 

Mr. Jorpan. Well, it met after lunch and they were going all 4 ways 
of the wind around the country, so they said, well you 2 or 3 guys, why 
don’t you draw something up? When the API came a month later, 
that was as far as they got, what you have there. 

Senator Witey. You were up in the air, then. 

Mr. Jorpan. We never landed. 

Mr. Drxon. During this October 12 meeting, was there any discus- 
sion as to the need for retaining an executive secretary for the pro- 
posed steering committee / 

Mr. Jorpan, That was discussed as a part and parcel of an organi- 
zational plan, if such an organization was developed. In other words, 
there would be no—the point was that there was no individual com- 
pany that could undertake this, that you needed a full-time guy to 
follow it and if it was followed, you would have to hire somebody to 
do it, so the term “executive secretary” was used. 
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Mr. Drxon. Was any discussion held about hiring Mr. William 
Simon for this job? 

Mr. Jorpan. No; not to my knowledge. 

Mr. Drxon. Was there any discussion as to the employment of any 
particular person to serve as executive secretary 4 

Mr. Jorpan. Asa part of the action or activity of this so-called steer- 
ing committee, if they got to the point where an executive secretary 
was to be needed, there was a suggestion made that they come up with 
some means as to the type of person they felt should do it. 

To my recollection, I don’t even recall any specific names that ever 
came up because, as I said, the thing died a-borning before it got 
started. 

Mr. Dixon. I believe you have stated that this steering committee 
had its demise on November 15; is that correct ? 

Mr. Jorpan. When you say steering committee, yes. That steering 
committee of this group. 

Mr. Drxon. That is 1956. 

Mr. Jorpan. Nineteen—yes. Isay demise. That was the final out- 
come of it. When you say “demise,” I think actually the people who 
had been at the meeting in October, were not informed actually until 
the following week. 

Senator Witey. The committee died. Apparently the members 
didn’t. Is that right? 

Mr. Jorpan. I hope none of them have. One of them did, unfortu- 
nately, I might say. 

Mr. Dixon. Do you know, Mr. Jordan, who prepared this pamphlet 
entitled “What the Proposed ‘Anti-Good-Faith Competition’ Legisla- 
tion Would Do to the Oil Business”? 


Mr. Jorpan. I believe, sir, that was prepared by the staff of the 
APIC. 

Mr. Dixon. Of the APIC. 

Mr. Jorpan. Yes. 

Senator Kerauver. While we are referring to it, let’s make it 
exhibit 7. 

(Exhibit 7 referred to is as follows :) 


EXHIBIT 7 


WHAT THE PROPOSED “ANTI-GooOD-FAITH COMPETITION” LEGISLATION WouLp Do 
TO THE OIL BUSINESS 


At the 1956 session of Congress, legislation outlawing the good-faith meeting 
of price competition passed the House of Representatives but failed in the Senate. 
Thus, many businessmen, large and small, narrowly escaped being suffocated 
by an altogether unworkable law. Although this legislation would have injured 
the whole range of industries, the oil business would have been hit very hard 
because it is more competitive than most other businesses. 

In fact, had this legislation passed, one whole branch of the oil business, 
independent jobbers, would have been practically eliminated by act of Congress. 
Another branch, independent refiners, would have been condemned to a lingering 
death. Even service-station operators, who were represented by some groups 
as favoring this legislation, would have found their position undermined by 
this bill. 


Threat to revive bill in 1957 
This highly injurious legislation was fortunately not passed by Congress in 
1956. However, proponents of the measure have announced their intention 
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of reviving it and pressing for its passage when the new Congress convenes 
in 1957. 

The purpose of this legislation is to overturn a 1951 Supreme Court decision 
which held that meeting a competitor’s lower price in good faith is a complete 
defense against prosecution under the Clayton Antitrust Act, as amended by 
the Robinson-Patman Act. 





The law as it now stands 


The Clayton Antitrust Act in its original form, and as it was amended by 
the Robinson-Patman Act of 1936, contains a clause prohibiting a seller from 
giving preferential price treatment to one customer, or a group of customers, 
where competition might be adversely affected or there might be a tendency 
to create a monopoly. The Robinson-Patman Act went further: It barred such 
price variations in cases where competition with one person might be injured. 

However, both the Clayton and Robinson-Patman Acts do make an important 
exception: A seller may make a price reduction to one or a tew customers 
when this is done in good faith to meet a lower price offered by a competitor. 
Not beat competition—he cannot undercut his competitor. But the seller can 
meet his competitor’s price, if it is a lawful price, to hold a customer who 
would otherwise be lost through the competitor’s offerir fa lower price. 


The “Detroit case” 


The seller’s defensive right in good faith to meet a competitor’s lawful lower 
price became the subject of a legal dispute when the Federal Trade Commis- 
sion sought to give the provision a construction that would make it meaning- 
less. In 1949 a circuit court decision in the “Detroit Case” (Standard Oil Com- 
pany (Indiana) v. Federal Trade Commission) interpreted the law to mean that 
the seller did not have the right to defend himself against the price raids of a 
competitor (even if he acted in complete good faith) when his defensive action 
might affect competition. 

However, in 1951 the Supreme Court reversed the circuit court decision and 
declared that when good faith in meeting a competitor’s lower price was estab- 
lished by the defendant it was a complete justification under the Robinson- 
*atman Act. 

The Supreme Court decision aroused certain groups who hold the view that 
a manufacturer (or refiner) should not be permitted to meet a competitive price 
to one or more customers in good faith, without reducing his price to all his 
customers, when such action might affect competition. These groups seek to 
abolish the right of meeting a competitor’s price in good faith. Although their 
efforts failed at the 1956 session of Congress, they plan to intensify their drive 
for this legislation in 1957. 

With the certainty that this will be an active issue before the 85th Con- 
gress, convening in January, it is imperative that oil men in all branches of 
the business become acquainted with this legislation and its far-reaching con- 
sequences to them. 




































WHAT THIS LEGISLATION WOULD DO 





“Good faith” no defense 


In effect this anti-good-faith legislation would make it illegal for a manufac- 
turer or supplying company to meet price competition by adjusting its price 
to any customer unless it grants an identical price adjustment to all its cus- 
tomers. The proposed amendment to the Robinson-Patman Act would for all 
practical purposes eliminate the good-faith-competition defense entirely. 

The language of the legislation before the last Congress was misleading. To 
the uninitiated it seemed to permit use of the good-faith defense with certain 
limitations. But the limitations were such as to make the good-faith defense 
wholly invalid as a justification for a price differential. 

How courts interpret it 

The legislation said that a manufacturer or supplying company could adjust 
its price to one or a few customers to meet competition in good faith—unless 
that lower price may substantially “lessen competition or tend to create a 
monopoly.” But what does that clause mean? Not what it seems to say. 

The Supreme Court has interpreted the phrase to mean that there may be a 
lessening of competition whenever one buyer gets a lower price than others. 
The report of the House Committee on the Judiciary, in submitting the anti- 
good-faith competition bill to the full House of Representatives (May 24, 1956) 
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said that “proof of injury only to an individual competitor would not preclude a 
finding that the effect of such injury may also be substantially to lessen com- 
petition or tend to create a monopoly.” (Italics added.) 

Thus a supplying company that succeeded in holding its own against even 
one competitor, after reducing its price to a customer to meet his competitive 
threat. could be charged with violating this measure. 

Should this legislation be enacted, the supplying company which was merely 
able to retain an old customer by meeting the lower lawful price of a competi- 
tor might be subject to Government prosecution and damage suits. 

Furthermore, it is important to note that the Robinson-Patman Act marked 
a departure from the traditional ideal of American justice by putting the burden 
of proof upon the person charged with violating the law. Under American tradi- 
tions of justice, a man is innocent until proved guilty. Under provisions of the 
Robinson-Patman Act dealing with meeting competition, he is considered guilty 
until he can prove himself innocent. 

As an amendment to the Robinson-Patman Act, this legislation would put a 
heavier burden on the accused businessman by requiring him to prove that he 
had not only met competition in good faith but that his doing so had not sub- 
stantially lessened competition as that term is understood in Washington. 

His sincerity of purpose, good intentions and good faith in making his decision 
would count for nothing. Unless he could prove several years later that his 
price decision had in fact had no effect on competition, he would probably be 
in violation of the law if this legislation should pass. 

An example in practice 

Suppose, for example, a supplying company granted a price reduction to one 
customer (retailer or jobber) or to a group of customers in a community to 
meet a particular competitor’s lower price offer to these customers. Then 
the competitor who had offered the jobber or retailer that lower price—to 
lure him away from his supplier—could sue the supplying company on the 
grounds of business injury. 

If the competitor won his case, he could obtain triple damages. The right to 
sue the supplying company would not even be confined to its competitors. One 
or more of its own customers who did not receive the lower price could initiate 
legal action on the grounds of business injury. They, too, would be entitled to 
claim triple damages from the supplying company. 

The supplying company would be open to legal attack not only from its com- 
petitors and its own customers but even from the customers of its competitors. 


Volume discounts must be completely cost-justified 


The Clayton Act, as amended by the Robinson-Patman Act, gives a manu- 
facturer (or refiner) a limited right to make price differentials to allow for 
economies in sales to quantity buyers. However, as this law is interpreted, a 
manufacturer (or refiner) may reduce its price to a quantity purchaser only 
to the precise extent that it can prove with mathematical precision that its lower 
price was justified by a cost saving in its operations. The company must be 
able to prove this cost saving to the satisfaction of the Federal Trade Commis- 
sion and the court, down to the last decimal point. Normal business discounts on 
quantity purchases would not be allowed except to the exact amount that can 
be cost-justified in black and white. 

This means that under ordinary business circumstances a supplying company 
would find it almost impossible to defend—on the basis of cost-savings from 
volume purchases—the normal discount to a jobber, for example. In fact, 
Standard Oil Co. (Indiana) attempted such a defense of the jobber discount in 
the Detroit case, but its figures were not accepted. The Supreme Court itself 
has said that “proof of a cost justification being what it is, too often no one can 
ascertain whether a price is cost-justified.” 

At the Senate Judiciary Committee’s hearings on the proposed anti-good-faith 
competition bill on June 27, 1956, Richard N. Hoerner, president of Hoerner 
Boxes, Inc., Keokuk, Iowa, testified: “There are many savings in selling large 
volumes to large accounts; sometimes these appear in strict cost accounting 
and sometimes they do not. We are told by our lawyers, however, that the 
decisions of the Federal Trade Commission and the courts have made an at- 
tempted cost justification almost impossible, since the tendency is not to apply 
the ordinary rules of cost accounting that businessmen and accountants use, 
but instead to require installation of an overrefined system which nobody quite 
understands and which is certainly not practical as a business matter.” (Page 
280 of hearing report.) 
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The virtual unavailability of cost-saving as a justification for volume discounts 
is one factor that makes retention of the good faith defense so vital to the oil 
business. 


WHY THE PROPOSED ANTI-GOOD-FAITH LEGISLATION 
PETROLEUM JOBBERS 





WOULD WIPE OUT INDEPENDENT 


Legislation would make jobber a hazard to supplying company 

The ultimate effect of the proposed anti-good-faith legislation would be to 
eliminate the independent jobber by making him a burden and a hazard to his 
supplying company. Should this legislation become law, an oil company that 
continued to supply independent jobbers would leave itself constantly vulnerable 
to triple-damage lawsuits through normal, ethical business actions of the job- 
bers—over which the oil company could have no control. 

This statement is not an expression of a theory as to what might happen. It 
is borne out by a practical demonstration of what the situation would be if the 
good-faith defense under the Robinson-Patman Act were restricted as specified 
in the proposed legislation. 


Bill would enact FTC interpretation 


Actually, this proposed legislation would change the Robinson-Patman Act so 
that it conformed with the interpretation placed upon that act by the Federal 
Trade Commission in the Detroit case. In that case the Commission held that 
the good-faith defense did not apply where a price reduction was judged to have 
lessened competition. 

In 1949 the Seventh Circuit Court of Appeals issued a decision agreeing with 
the Federal Trade Commission’s interpretation of the Robinson-Patman Act in 
the Detroit case. This was the decision later reversed by the Supreme Court. 

The circuit court, in sustaining the Trade Commission’s viewpoint, commented 
on paragraph 6 of a cease-and-desist order which the Commission had directed 
against Standard Oil Co. (Indiana). 


FTC order restricting sales to jobbers 


Paragraph 6 prohibited the company from selling gasoline to any jobber at 
a price below its prevailing tank-wagon price, if the jobber resold the gasoline 
to his retail customers at a price below the company’s posted tank-wagon price 
in that area. The order went even further than that. It applied the same 
prohibition to any services or facilities the jobber might grant his retailers 
which would have the net effect of a reduction in price to the retailer. 

Court opinion suggests cutting off jobber discount 

Commenting on this paragraph of the order, the circuit-court opinion said 
that it gave the oil company two choices: 

“First, discontinue selling to wholesalers at a price different than that made to 
retailers. * * * The petitioner (Standard Oil Co.) argues that this is an elim- 
ination of wholesalers. If this be true, it is elimination only where their 
existence cannot be justified except on the exploitation of a differential in price 
not justified by any cost savings to obtain that price. This does not impress us 
as either illegal, unwarranted or unjust. 

“Secondly, the petitioner may under the right to choose its customers refuse 
to sell to wholesalers who sell to retailers below the price the petitioner makes 
to its own retailers. * * * To govern its conduct, the order makes the peti- 
tioner deal with its wholesalers at its peril as to what they might do with the 
gasoline in the future. The petitioner has no control and can have no control 
over the price of the gasoline after it is sold to the wholesalers. * * * Under the 
order as drawn, the petitioner would be liable if afterward the wholesaler should 
resell at a price lower than the petitioner charged its retailers. * * *” 

The court went on to recommend that the Federal Trade Commission’s 
cease-and-desist order be modified so that the supplying company would be 
guilty of violating the order only if it sold gasoline to a jobber “under such cir- 
cumstances as are reasonably calculated to impute knowledge * * * ” that the 
purchasing jobber “resells such gasoline or intends to resell” it to a retailer 
at a price lower than the company’s posted tank-wagon price. 

The modification of the order would be small comfort to a supplying com- 
pany which had been warned that it sold to jobbers at its peril and could be 
called to account for any price cutting the jobber might do. The court’s 
modification would only give the supplying company a slight amount of lee- 
way in reading the jobber’s mind. 
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Jobber will suffer most 


In an article in its December 1953 issue, commenting on the Detroit case, 
the Harvard Law Review said of this Federal Trade Commission cease-and- 
desist order: 

* * * The jobber will suffer most by the enforcement of paragraph 6. He 
will either be eliminated from the distribution process by his supplier or suffer 
a limitation of his freedom of action through some form of resale price main- 
tenance.” 


Supreme Court ends cease-and-desist order by decision 

This cease-and-desist order, of course, no longer applies, with the rejection 
of the Federal Trade Commission’s interpretation of the law by the Supreme 
Court decision in the Detroit case. However, the very interpretation of the 
law that prompted this order would be in full force should the proposed legis- 
lation to establish the Federal Trade Commission’s viewpoint be enacted by 
Congress. 

And, as the Harvard Law Review said, ‘““The jobber will suffer most * * *,.” 
All tupes of jobbers would be injured 

Nor would this suffering be confined to the jobber whose supplying company 
engages in dual distribution somewhere in his general area. Nor will it be con- 
fined to the gasoline jobber exclusively. The fuel-oil jobber who sells to ped- 
diers stands in equal danger of elimination by this proposed measure. 

How exclusive-franchise jobber would be hurt 

First of all, take the case of the jobber who has an exclusive franchise from 
a supplying company to market its brand of gasoline in a certain territory. 
Assume that he buys gasoline from his supplier for 1314 cents per gallon. 
Assume also that he is a highly successful jobber, servicing a number of retail 
outlets in his marketing territory. 

Then suppose that another supplying company wishes to break into that 
market. This invading supplier is better situated costwise than the company 
the jobber is now doing business with. Having a nearby refinery, the in- 
vader can afford to sell gasoline at a lower price because its transportation 
costs are lower. 

This invading supplier offers to sell gasoline to the jobber at 18 cents per 
gallon. 

The jobber goes to his present supplier and tells about the offer he has re- 
ceived from the market invader. He announces that he will have to transfer 
his business to the market invader—for the sake of the lower price—unless his 
present supplier will agree to meet that price. , 
Jobber’s present supplier is prevented from meeting market invader’s price 

Normally, the jobber’s present supplier might be willing to meet that price 
to retain this important customer, but it could not do so under the proposed 
anti-good-faith legislation. It could not lower its price to one jobber—to 
retain his trade—unless it granted a similar price reduction to all its jobbers. 
This the company could not afford to do. It would have to let that jobber go 
to the market invader. 

If the market invader picked off several key jobbers by this same process, 
the supplier now established in that area could very well be squeezed out of 
the picture. It might have nothing left but a few small-volume jobber accounts 
which were not sufficiently profitable to tempt the invading company to make 
them an offer. 

Thus, any company that dealt exclusively through jobbers in a trade area 
would be wide open to attacks from a market invader, who, by offering key 
jobbers a perfectly valid and legal lower price, could strip the established com- 
pany of its most valuable customers. The established company would be for- 
bidden by law to defend itself by meeting the price attack of the invader. 
Supplier cannot take chance with jobber 

With the prospect of being practically pushed out of any market in which it 
relied upon jobbers, no supplying company could afford to take the chance of 
depending exclusively on independent gasoline wholesalers to market its products. 
Any company that had such an arrangement would—in the eyes of its aggressive 
competitors-—be a company with a glass jaw. 
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Dual distribution also is perilous 


Yet the other aspect of this legislation would certainly make every supplying 
company shun the alternative way of dealing with jobbers: Dual distribution. 

Take, for example, a company which engaged in dual distribution—selling 
some of its gasoline to jobbers and marketing other gallonage by direct sales to 
gasoline retailers. 

Assume that one of the company’s jobber customers has a big-volume inde- 
pendent service station account. ‘The service-station operator receives an offer 
of a lower tank-wagon price from another supplier. He tells the jobber he intends 
to shift over to the supplier who will give him a better price—unless the jobber 
is willing to meet this lower tank-wagon price. 

The jobber is sorely tempted. If he lets this retail account go, his gallonage 
will drop severely. On the other hand, suppose he reduces his price to this one 
dealer—to meet the other supplier’s offer—and the dealer cuts his retail price 
accordingly. The jobber’s supplying company will be placed in direct jeopardy 
under the anti-good-faith measure. 

If the jobber yields to temptation and cuts his price to hold that one key 
retail account, the supplying company could be brought up on charges before 
the Federal Trade Commission and at the same time subjected to treble-damage 
suits by retail dealers in that area. 

What supplying company would be willing to take a chance like that? What 
supplying company would stake so much on the hope that its jobbers would 
abandon their best retail accounts rather than reduce a price to meet competi- 
tion? And if forced to make a choice between dropping its jobber accounts or 
giving up its retail service station accounts, what oil company would sacrifice 
the retail accounts it has acquired by hard effort over a period of years—for 
the sake of preserving a few jobber accounts? A decision in favor of the 
jobbers could not be economically justified in such circumstances. 


“Services or facilities” are also affected by bill 


It should be remembered that the Federal Trade Commission order applied 
not only to prices but even to “services or facilities.” The anti-good-faith legis- 
lation introduced in 1956 bears this out—it includes “the furnishing of services 
or facilities” that might affect competition as a violation of the law. 

A jobber might be solicited by an important retail account to do some improve- 
ment work to hold that account—painting a service station, installing new 
pumps or new equipment or advertising signs. If the jobber did this, his supply- 
ing company might very well find itself in trouble with the Federal Trade Com- 
mission. The complaint in this case would be that the jobber’s preferential 
treatment of this one retail customer had the same effect on competition as a 
preferential price to the dealer. If jobbers survived at all under this legisla- 
tion, they would have to be closely supervised by their supplying companies even 
to the amount of work they did for their service station lessees. 


Danger of jobber taking over station 


However, another feature of this legislation makes this matter academic. 
For there is one great and constant danger that would make retention of jobber 
customers untenable by any oil company now engaged in duel distribution. 

Assume that the anti-good-faith competition legislation were to pass. Any 
jobber in a dual distribution setup who operates even one retail gasoline station 
would have to get rid of it immediately. But suppose this jobber continued to 
follow the usual practice of leasing several service stations to retail gasoline 
dealers. Assume—as often happens—that one of these dealers terminated his 
lease and left the jobber with an empty station. Should this legislation pass, 
the only safe thing for the jobber to do would be to close down that station 
for however many weeks or months it took to obtain another dealer to operate 
it. 

But how many jobbers can afford to do this? How many jobbers can stand up 
to a drastic reduction in their gallonage plus the cost of paying the mortgage, 
maintenance costs and taxes on a totally unproductive outlet? And some of 
the lost customers would never be regained. 

When a dealer-lessee leaves abruptly, it is the usual, normal and perfectly 
businesslike practice for the jobber to take over operation of the vacant service 
station temporarily until he can find a suitable dealer to run it. 

However, should the anti-good-faith competition legislation be adopted, the 
jobber who did this would be directly exposing his supplying company to Fed- 
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eral Trade Commission charges and triple damage suits from other retail deal- 
ers in the area. 

It would be the Detroit case all over again—with a new law ruling out the 
good-faith defense that finally won the Detroit case for Standard Oil Co. 
(Indiana) in 1951. 


Legislation uses the word “may” 


Once a jobber took over direct operation of a service station he would not 
have to do another thing to bring trouble on his supplying company. For the 
anti-good-faith legislation applies to any price reduction that ‘may’ sub- 
stantially lessen competition. 

The circuit court, in its decision which the Supreme Court later overturned 
under the present law, said: “It is not actual injury alone, but the prospect rea- 
sonably to be expected of injury to competition which the statute seeks to 
prevent.” 

The jobber who obtains gasoline at jobber discount prices and sells some of 
that gasoline at retail in one of his own service stations is in a position where 
he “may” (or could, if he wished) cut retail prices and, therefore, lessen com- 
petition. His supplier is, therefore, immediately vulnerable to charges of illegal 
price discrimination the moment the jobber takes over a retail station. For 
when that happens, the Federal Trade Commission says there is a “prospect” 
that competition will be injured. 


What the Senate hearings reveal 


During the Senate hearings on the proposed anti-good-faith competition 
legislation at the 1956 session of Congress, Jacob A. Citrin, a Detroit gasoline 
jobber, went into this matter in testifying against the measure. 

Mr. Citrin said: “The other part of this thing is how it can hurt me, is that 
if I continue to buy from Standard Oil, I cannot operate my service stations, 
in the event that I cannot find an operator. 

“And if some competitor who buys from another supplier cut his price, I 
will not be able to meet that price. Thereby, I will lose my customers, Senator, 
if this bill goes into effect.” 

To this Senator Kefauver (a sponsor of the anti-good-faith legislation) re- 
plied : “You could cut your price to all of your customers.” 

Mr. Citrin then asked: “Well, now, what are we going to live on? You just 
told me I could close some of the stations up. Now you tell me I could cut 
the price to all of the customers. Who is going to pay my bills?” 

Earlier in this testimony an even more revealing exchange occurred between 
Senator Kefauver and Mr. Citrin, which got to the very heart of this legislation 
as far as jobbers are concerned. 

Mr. Citrin said: “I merely wanted to point out how the effects of this par- 
ticular case, of this particular bill, could hurt me as a jobber and how it could 
hurt all the other jobbers.” 

Senator Kefauver replied: “You are the one that the bill is supposed to hurt 
because it is supposed to try to prevent you from retailing as a jobber.” 

Bill makes jobber too risky for supplying company 

What supplying company would want to run the risk of doing business with 
jobbers under the situation created by this legislation? The company would 
have to take a chance that the jobber would be willing to bankrupt himself, that 
he would refuse a better offer from another supplier, that he would let his best 
retail customers go rather than reduce his prices to meet competition, that he 
would let his key service stations stand idle and devour his capital rather than 
take them over himself until he could find another lessee-dealer. 

No supplying company would be foolish enough to expect jobbers to conduct 
themselves in the ruinous manner that this legislation dictates. And, therefore, 
should this legislation be enacted, no supplying company could afford the risks 
of continuing to do business with jobbers. 


Fuel oil jobbers are affected, too 


This would be true not only of jobbers who deal in gasoline but also of those 
who deal exclusively in fuel oil. The same conditions apply. For example, 
a fuel oil jobber who sells to peddlers could involve his supplier in legal diffi- 
culties (with the prospect of treble damage suits) if he reduced his price to one 
peddler to keep that account and the peddler passed the savings on to consumers. 
The supplying company would then be open to the charge that its sale of fuel 
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oil to the jobber violated the law because the jobber sold at a “discriminatory” 
price to a peddler who, in turn, cut his price and lessened competition with other 


peddlers. 
Interstate jobber directly vulnerable 


Of course, the jobber who was ruled to be engaged in interstate commerce 
would also be vulnerable to all the effects of this measure whenever the market 
became unsettled. And under the modern interpretation of interstate commerce 
almost every jobber is in interstate commerce to some extent. 

He could be brought up on charges before the Federal Trade Commission if he 
granted a price reduction to a few of his gasoline retailers or fuel oil peddlers 
without granting an identical reduction to all the others who bought from him. 
He could be subject to treble damage suits from all his other dealer or peddler 
customers and even from the competitors of the dealers he supplies. 

He could even be in trouble if a repainting or redecorating job he did on the 
station of one of his lessee dealers was judged to give that dealer a competitive 
edge over the jobber’s other retail accounts. 

Court decisions on who is and who is not engaged in interstate commerce under 
the terms of the Robinson-Patman Act and other Federal legislation are con- 
tradictory and confusing. Therefore, no jobber who obtains his gasoline from 
an out-of-State supplier, refinery, or terminal can be sure that he himself would 
not be subject to the full weight of legal penalties under this legislation. 

As the Harvard Law Review said, when the good-faith defense is ruled out 
“the jobber will suffer most.” 


WHY THE PROPOSED “ANTI-GOOD FAITH” LEGISLATION WOULD INJURE THE 
INDEPENDENT REFINER 


Flexibility is key to his operations 

The primary advantage the independent refiner enjoys is the flexibility of 
his operations. He can make a quick decision and move fast to carry it out 
because very often the ownership and management of a small independent 
refinery are in the same hands. 

Legislation would end flexibility 

However, this precious flexibility of operation would be eliminated if the 
proposed anti-good-faith legislation should be enacted. The independent refiner 
would be deprived of the opportunity to make the decisions which are the 
strength of his operation. He would be tied to a rigid price structure from 
which he could not deviate. He could not use price inducements to obtain more 
business. For any price he offered to one of his customers he would probably 
have to offer to all customers. 

This would be a great handicap to the independent refiner because he does 
not have the established marketing outlets that a large supplying company 
enjoys. The independent refiner selis his gasoline mainly to jobbers, auto- 
mobile repair shops, and independently owned service stations. 

His customers are in the habit of dickering with him on price. But should 
this legislation become law, the days of dickering would be ended for the in- 
dependent refiner. His prices would be frozen. He could not make any deals or 
price inducements that would persuade prospects to buy his gasoline. 

As a result, his asset of flexibility, and the bargaining power he now enjoys 
through the very simplicity of his operation, would be destroyed. The day 
this legislation was adopted, that day the independent refiner would be on the 
way out. 

Transportation charge absorption ended 

The greatest handicap he would face would be his inability to absorb trans- 
portation charges under the terms of this legislation. Experts who have testi- 
fied on the measure agree that it would have the effect of virtuallly eliminating 
a businessman’s right to absorb freight charges when he ships his product 
into a distant market. 

Typical case described 

A typical example illustrates how this legislation in practice would prevent 
the independent refiner from competing effectively. 

Assume that this refiner has his plant near Tulsa, Okla. Like many small 
independents, he has built his refinery close to the source of crude oil. He 
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sells some of his gasoline to jobbers in Tulsa, Muskogee, and Oklahoma City, 
Okla., and has another big jobber account in Coffeyville, Kans. 

In addition, a very important part of his output is sent north to wholesale 
customers in Detroit, Dearborn, Lansing, Flint, and Grand Rapids, Mich: In 
sending his gasoline north, he has to compete with the output of the 15 refin- 
eries located in the State of Michigan as well as with other refineries in adjoin- 
ing States. 

Initially, these local refineries have a great competitive advantage over the 
Tulsa independent. They are selling to the market right at home. He has 
to transport his product a great distance to reach the Michigan market, and that 
costs money. However, he offsets this competitive disadvantage by absorbing 
part of the cost of shipping his gasoline from Tulsa to Michigan. This puts him 
on an equal footing competitively with refineries in the Great Lakes area. 

Under the present law, this refiner is in the clear. He can continue to absorb 
the costs of transporting his gasoline to the northern market because he is 
doing so in good faith to meet a competitor’s lower price. 

But if the proposed anti-good-faith legislation should be enacted, this refiner 
would be in trouble. His competitors with refineries in the Michigan area could 
complain to the Federal Trade Commission that the Tulsa refiner was sub- 
stantially lessening competition by absorbing his transportation costs so he could 
sell gasoline on an equal price footing with them. 

They could point out that by absorbing his shipping costs, this Tulsa refiner 
was doing exactly the same as if he sold gasoline at a lower price to his customers 
in Michigan than he charged his customers in Oklahoma, 

If the refiner’s Michigan competitors chose, they could file triple damage suits 
against him. At the same time, his jobber customers in Tulsa, Muskogee, Okla- 
homa City, and Coffeyville could also file triple damage suits, charging that the 
Tulsa refiner discriminated against them and lessened their ability to compete 
in their local markets. They could point out that the refiner has a greater net- 
back from the gasoline he sells them than from the gasoline he markets in Michi- 
gan. They could say that this discrimination caused them to pay more for 
gasoline and hindered their ability to compete with jobbers who bought gasoline 
from other refiners. 


“Distress” stocks of gasoline 


Aside from transportation cost absorption, there is still another aspect of the 
independent refiner’s operations that could involve him deeply in legal difficulties. 

The independent refiner who was stuck with surplus product and finally sold 
it for whatever price he could get would be open to suits from his competitors in 
the market where this product was sold. The refiner probably would not be able 
to win his case by proving that this was a genuine “distress” sale, even though 
made only after he had exhausted every possible prospect for his product at the 
regular price, because those who had taken him into court would say that the 
gasoline was not deteriorating and was therefore not “distress.” The fact that 
he was out of storage and had to move product to keep his refinery operating 
would probably not meet the legal definition of “‘distress’”—usually applied to 
situations such as fruit or vegetables about to spoil. 


Refiner could be swamped with lawsuits 


Thus the independent refiner could find himself swamped with lawsuits just in 
the normal course of his business activities. Whether he won or lost these cases, 
they could cost him so much and tie him up so much in court and Federal Trade 
Commission proceedings that he would be compelled to neglect his business. His 
effectiveness as a businessman would be ended and with it his chances of survival 
in a very demanding occupation. 


WHY ANTI-GOOD-FAITH LEGISLATION WOULD HURT GASOLINE RETAILERS 


Nothing to prevent gasoline price wars 


Proponents of the anti-good-faith competition legislation have claimed that 
gasoline retailers should support it as a solution to their price-war problems. 
However, there is nothing in this measure that could prevent gasoline price wars. 

This was brought out during the debate on the measure in the House of Repre- 
sentatives, as reported on page 9027 of the Congressional Record of June 11, 1956. 

Representative John P. Saylor, of Pennsylvania, directed a question to Repre- 
sentative Emanuel Celler, of New York, chairman of the House Judiciary Com- 
mittee, which handled this measure. 
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Representative Saylor said: “I should like to ask the gentleman a question 
because this has been raised by some of the people from my district in the gaso- 
line business. How will this bill, if passed, prevent the gasoline wars that have 
taken place in the past? Is there anything in the bill that will prevent that?” 

Representative Celler, who voted for the bill, replied: “I do not think it will 
prevent some of the wars. It may alleviate and, shall I say, ‘reduce a bit of 
the swelling.’ ” 


Price cutters would be protected by bill 


Far from preventing gasoline price wars, the objectives of the proponents of 
this legislation would encourage them. The legislation is intended to create 
what is a perfect atmosphere for the instigator of a price war: A price cutter’s 
dream. This was borne out by a vigorous advocate of the legislation, Watson 
Rogers, president of the National Food Brokers Association. Testifying in favor 
of the anti-good-faith-competition legislation at the Senate Judiciary Committee's 
hearings, page 71 of hearing report, Mr. Rogers said : 

“There has been too much sly reference, too much propaganda implying that 
price cutting is involved in this issue. That is not true. There is no limit to 
price cutting. And H. R. 1840 (the anti-good-faith bill) will make no change to 
affect price cutting one way or another.” 

Lawyers do not agree as to whether this proposed law would affect the right 
of a supplier to reduce the price to help a dealer survive in a price war. But the 
supporters of the bill frankly say that it is their objective to prevent a supplier 
from giving such help to any dealer. 

This would encourage price cutters by ruling out any defense against their 
operations in the retail gasoline field. The price cutter could move into a market 
with the assurance that he could draw to himself as much business as his pumps 
could handle, that no matter what he did his competitors would have no defense 
against him. 


Situation described 


Assume, for instance, that a refiner wants to force his way into a new market. 
He is willing to take a loss for several months just to establish himself. Perhaps 
he does not even have to take a loss. Perhaps his refinery is located nearby and 
he can sell his gasoline profitably at cut prices because there are no long-distance 
transportation costs involved. Perhaps his crude oil is produced and his refinery 
located all within the boundaries of the State he markets in exclusively. In 
such a case, the refiner would probably not be covered by this legislation because 
he would not be engaged in interstate commerce. He could do anything he 
wanted about prices and pricing practices, subject only to such restrictions as 
there might be in the State’s laws. 

This invading refiner could go to a number of big gallonage independent 
gasoline retailers and offer to supply them at a lower tank wagon price if they 
would switch to him from their present supplier. What could their present 
supplier do about this raid on its customers? 

Nothing—if the “anti-good faith competition” law was on the books. The 
present supplier could not strive to retain these gasoline retailer customers by 
matching the invader’s lower price. It would have to let them go over to him. 
The result would be—just as the market invader wanted—gasoline for sale at 
cut prices at these big gallonage stations, and a full-scale price war. But even 
worse—after the big gallonage independents had destroyed the market price, the 
established supplier could not help his regular customers to survive. 

The law would have played right into the hands of the market-invading price 
cutter and the high gallonage retailer because they would know that the estab- 
lished supplying companies could not meet the invading refiner’s cut price offer 
to help their gasoline retailers stay in business. 

Once the price war got raging, dealers throughout that area would, of course, 
feel the effects through a big drop in their gallonage. They would appeal to their 
suppliers to reduce their tank-wagon price to the invading refiner’s level. They 
would warn that it they could not get this relief, the price cutter would force 
them out of business, causing their suppliers to lose them as customers just as 
completely as if a competitor had taken them away. 

But their supplier would have to reply that it could not cut the tank-wagon 
price in that area unless it made an identical cut throughout its entire market- 
ing territory. Even giving the price reduction to everyone in that market would 
not be safe. 
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Obviously a broad scale, marketing territorywide cut would be an economic 
impossibility. Moreover, even if such a price cut were possible it would be detri- 
mental to other gasoline dealers because it would spread the price war across 
many States. 


Pure Oil Co. cases cited 


It may seem that these statements are fantastic. It may seem inconceivable 
that the law or any Federal agency would deny a supplying company the right 
to reduce prices in a local market to meet a competitive situation prevailing in 
that market. 

Yet, the Federal Trade Commission recently issued a complaint against Pure 
Oil Co. on just these very grounds. When unbranded stations started cutting 
prices in Birmingham, Ala., Pure Oil Co. granted tank-wagon price concessions 
to all its 120 dealers in that city. There was no discrimination. All 120 of the 
company’s Birmingham dealers received the lower price. Sixty of the dealers 
reduced their retail price to meet the competition of the unbranded outlets; the 
other 60 did not. 

The Federal Trade Commission charges that Pure Oil Co, violated the Robin- 
son-Patman Act by reducing its price only to its dealers in Birmingham. The 
Commission holds that Pure should have given an identical price reduction to 
all its dealers—not only in the State of Alabama but throughout other States 
and the District of Columbia in which the company markets. 

This is the way the Federal Trade Commission apparently interprets the law: 
That any price reduction made by a supplying company must be extended 
throughout that company’s entire marketing territory, even if this means spread- 
ing a local price war across an entire section of the country. 

Should the “antigood faith competition” people get what they want under 
the Robinson-Patman Act, supplying companies would be deprived of any justi- 
fication for meeting price competition in a local market. The unbranded dealer 
could cut prices and destroy his branded retailer competitors at will because 
suppliers of branded dealers, operating over a wide territory, would be forbidden 
by law to adjust their prices to local market conditions. They would have to 
maintain a rigid tank-wagon price, regardless of how much hardship and distress 
their dealers might suffer from local price cutters. 

The “antigood faith competition” measure is intended to make a supplier vir- 
tually helpless to assist its dealer customers in the event some cut-price operator 
chose to use this measure as a shield while he disrupted the market. Each estab- 
lished supplier would have to watch helplessly as its dealers were driven out 
of business one by one. 

An oil company could not do a thing to help these dealers because this 
“antigood faith competition” philosophy would have the effect of preventing 
it from meeting the price cutter’s competitive threat. In order to reduce its 
price to help a few dealers involved in a price war, the company would have 
to extend the price reduction to all its dealers everywhere. This the com- 
pany would be most unlikely to do because the economic consequences could 
be disastrous. Faced with the choice, a supplying company would reason that it 
was better to let a few dealers be forced to the wall and close up their stations 
than risk bankruptcy for itself and ruin for thousands of other dealers by 
Selling its gasoline at a loss or near loss throughout its entire marketing area. 


A dealer’s opinion 


In the Senate Judiciary Committee hearings on this proposed “antigood faith 
competition” legislation, a gasoline dealer, Maurice Fager of Topeka, Kans., 
said (p. 378): 

“If my gasoline supplier would not help me pricewise after somebody else 
started a price war in my town, I just wouldn’t be able to stay in business. 
That is why I can’t imagine how anyone pretending to speak for gasoline re- 
tailers would urge this committee to pass a law that would forbid an oil com- 

any from helping a dealer at a time when he needs it the most.” 


“Services or facilities” are also affected by bill 


It is important to keep in mind that the “antigood faith competition” legis- 
lation applies not only to prices but also to “the furnishing of services or fa- 
cilities” where the effect “may be substantially to lessen competition * * * ” 

Accordingly, a supplying company (or jobber) that attempted to assist a 
dealer by painting his station, or putting up more attractive advertising signs, 
or fixing up his driveway or installing some new piece of equipment, might 
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find itself in trouble. Other dealers supplied by that company (or jobber) 
might complain that they were being discriminated against. They could sue 
the supplier for triple damages on the claim that the more attractive service 
station diverted business from them. 

Should the “antigood faith competition” legislation pass, this clause would 
make suppliers (and jobbers) very cautious about the amount of work they 
did to improve a lessee-dealer’s service station. No matter how much he de- 
served it, a dealer would stand little chance of getting more attention for his 
station than any other dealer in that area received. 


Bill crushes hope of enterprising dealer 


For the enterprising and ambitious dealer who wants to build a future for 
himself in the oil business, the “antigood faith” legislation would be a crushing 
blow. Most gasoline jobbers began as gasoline retailers and worked their way 
up in the business. But this bill, in the opinion of experts, would tend toward 
eliminating many gasoline jobbers. So the ambitious dealer would have the 
door closed on any prospect that he could follow the usual line of success in 
the oil business by progressing from the operation of one service station to 
the ownership of a bulk plant. 


Dealers misled about bill 


An examination of the facts points to one conclusion: Retail gasoline dealers 
who support this legislation have been grossly misled. It can do nothing that 
would conceivably help them. On the contrary, it could hurt them in many 
ways. 

In return for the hazards and threats of this bill, the dealer would receive 
no corresponding benefit from it. This measure would not stop price wars; 
it would actually encourage them by making branded retail gasoline dealers 
“sitting ducks” for any price cutter who came along. 

The gasoline dealer who fully understands this measure will join gasoline 
jobbers, hardware retailers, lumber dealers and other small-business men in 
vigorously opposing the ‘“antigood faith competition” legislation. 


WHAT EXPERTS SAY ABOUT “ANTI-GOOD-FAITH” LEGISLATION 


Both sides find proposal obscure 


Supporters and opponents of this legislation agree on one point: It is so vague 
and confused that its full meaning can only be determined (if ever) after many 
years of litigation. Meanwhile, oilmen and other businessmen will be com- 
pelled to make daily decisions on matters affected by this legislation without 
knowing whether they are subjecting themselves to triple damage suits. 

Even their attorneys would be unable to give them dependable guidance. 
Lawyers who are experts in this field assert that this legislation defies inter- 
pretation. It means whatever a particular court says it means in a particular 
case—a case that may be reversed by the next court decision. 

During a House Judiciary Committee hearing on this legislation, Representa- 
tive Wright Patman, a sponsor of the “anti-good-faith” proposal, conceded the 
difficulties of legal interpretation: “It raises questions all right,” he said, “but 
that is what makes lawsuits.” 

On the floor of the House, Representative Emanuel Celler, Chairman of the 
House Judiciary Committee (the committee responsible for this legislation), 
said: “I may be wrong, though I doubt it, but it is very much like an iceberg. 
You can see one-fourth of the iceberg, but possibly three-fourths of that iceberg 
is submerged and hidden. There are many things in this bill which may take 
many Supreme Court decisions to clarify, for example the distinction between 
the injury clauses of section 2 (a) which are crucial in determining whether 
the good faith defense is applicable.” 


Who is engaged in interstate commerce? 


An oilman or other businessman may think he is not affected by this bill 
because he does not engage in interstate commerce. But who can be sure that 
the Federal Trade Commission or the courts will agree with this opinion? 
Some legal interpretations have stretched the phrase “interstate commerce” 
so far that a retailer who sells to interstate travelers might find himself sub- 
ject to this legislation. Therefore, no one should support this legislation in 
the belief that it will hurt his competitors but leave him unaffected. No busi- 
nessman can be sure that will not someday be judged to be in interstate com- 
merce, no matter how local his activities may seem to be. 





TO AMEND SECTION 2 OF THE CLAYTON ACT 97 


Both Truman and Hisenhower administrations have opposed “anti-good-faith” 
legislation 

Legislation in the vein of the “anti-good-faith competition” bill has been op- 
posed by the Justice Department, the Department of Commerce and other 
affected Federal agencies during the administrations of both Presidents Truman 
and Eisenhower. The Federal Trade Commission has at various times sup- 
ported this legislation and at other times opposed it. 

Early in 1956, for instance, the Commission opposed enactment of “anti-good- 
faith” legislation by a vote of 4 to 1. Later it reversed itself and by a narrow 
margin, 3 to 2, supported such legislation. The Chairman of the Commission 
opposed the “anti-good-faith competition” legislation. 

President Truman vetoed a measure which included the principle of the 
“enti-good-faith” provision. He gave as the reason for his veto “uncer- 
tain legal terminology” which would “obscure, rather than clarify, ‘the law.” 


Bisenhower administration drafts “good-faith” bill 


In 1954, Senator Capehart introduced a bill that was the exact opposite of 
the ‘‘anti-good-faith” legislation. His bill affirmed as a complete defense, under 
the Robinson-Patman Act, the lowering of a price “in good faith to meet an 
equally low price of * * * a competitor.” Senator Capehart inserted in the 
Congressional Record (June 22, 1954, p. 8108) a letter from the Director of the 
Bureau of the Budget, submitting the text of that bill and announcing: “I am 
authorized to inform you that enactment of the draft bill would be in accordance 
with the program of the President.” The letter advises that this legislation 
was drafted with the Bureau of the Budget, the Federal Trade Commission, 
the Department of Justice, and representatives of the Secretary of Commerce 
and the President’s Council of Economic Advisers. 

The Attorney General’s National Committee To Study the Antitrust Laws, 
in its report dated March 31, 1955, favored continuation of the good-faith meet- 
ing of competition as an absolute defense for lowering a price. 

At the hearings on the “anti-good-faith” legislation in the 1956 session of 
Congress, the Department of Justice and the Department of Commerce reiterated 
their long-standing opposition to the “anti-good-faith-competition” legislation. 
Legislation means end of opportunity 

Proponents of the “anti-good-faith” legislation call it the equality-of-opportu- 
nity bill. Actually, the facts show it might be more properly termed the end-of- 
opportunity bill. 

Proponents claim that the purpose of this legislation is to prevent price dis- 
crimination. But the measure they advocate would embed the policy of dis- 
crimination in the laws of the land. 

For this bill discriminates against businessmen, large and small; it discrimi- 
nates against refiners; it discriminates against oil jobbers; it discriminates 
against gasoline retailers, It discriminates against any ambitious American 
who wants to build a future for himself in the oil business—or in any other 
business. 

By making intelligent conduct of business impossible, this bill would strike 
an underhanded but devastating blow at the competitive free-enterprise system. 
It would mean the end of opportunity for all enterprising businessmen in oil 
or any other field of commercial endeavor. 

Senator Witxy. What is the date of it ? 

Mr. Drxon. It has no date on it. 

Mr. Jorpan. I haven’t any idea what the date is, either. 

Mr. Dixon. Do you know what person or persons actually wrote 
this master brief ? 

Mr. JorpaAn. You mean who wrote it ? 

Mr. Drxon. Yes. 

Mr. Jorpan. I do not. 

Mr. Drxon. Do you know how many copies were printed ? 

Mr. Jorpan. I donot. 

Mr. Dixon. Who would know that, sir? 

Mr. Jorpan. I would assume that if anyone, it would have to be 
someone on the staff, I guess, of the APIC. 
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Mr. Drxon. How would you find out about it, sir, that they had 
printed it ? 

Mr. Jorvan. Well, how would I find out ? 

Mr. Drxon. Yes, sir. 

Mr. Jorpan. Well, your next exhibit, which is a letter that I got 
from Mr. Braeckel on the API letterhead, exhibit 5—— 

Mr. Drxon. Yes, sir. 

Mr. Jorpan. I believe that that was attached to that letter. 

Mr. Dixon. What now is known as exhibit 7 was attached to ex- 
hibit 5? 

Mr. Jorpan. I think so. 

Senator Witry. What is the title of that ? 

Mr. Jorpan. “What the Proposed Anti-Good-Faith Competition 
Legislation Would Do to the Oil Business.” 

Senator Wirry. That is right. That is referred to in the letter 
of December 7, 1956. 

Mr. Jorpan. That is right. I did not have that copied. That is 
the reason I didn’t have it in that material. 

Mr. Drxon. You don’t know to whom this master brief, or this 
document, was sent or made available? You said you didn’t know 
that ? 

Mr. Jorpan. I know this: I am sure that as a result of the letter 
which you have from Mr. Braeckel there, that it was sent to at least 
the list. The Senator handed me a list of a liaison committee there, 
or something there, a minute ago, and asked me if that was it, and 
I said, “No.” 

It was in connection with this letter. You had a mimeograph that 
came out of that other material, apparently. I didn’t have it. 

Mr. Dixon. Any instructions for exhibit 7 were in exhibit 5, so 
far as you are concerned ? 

Mr. Jorpan. When you say “instructions,” you mean the sugges- 
tions as submitted by Mr. Braeckel ? 

Mr. Drxon. Yes. 

Mr. Jorpan. I assume any instructions, if there were any, it was 
then a matter for the individual recipient to work out and handle, 
as he or they saw fit. 

Mr. Dixon. What use was made of this master brief by the Shell 
Oil Co. ? 

Mr. Jorpan. Sir, I mentioned in my prepared statement that I have 
had many dicussions with our learned legal counsel, and when we got 
into a debating society going on and it was so confusing that we 
decided to do nothing with it. But we did—— 

Senator Witey. The brief was confusing? 

Mr. Jorpan. The brief, and what it said and how you could do 
something with it to put it in a layman’s language, not a lawyer’s, 
so as a result of that, we did nothing with it, but we did run across 
a speech made by Mr. Innes Brown who is the publisher of the Gaso- 
line Retailer, which is a publication which goes to the gasoline dealers 
around the country, and I think a circulation of some 160,000, some- 
thing like that. 

Mr. Brown has been a devoted man in the industry, and we took 
and reprinted that, and printed a copy, and I will apologize, Senator, 
we took a copy of H. R. 11, because I didn’t have a copy of S. 11 
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at that time on the back of it, and we had a letter which we enclosed 
with it. 
Senator Krerauver. Let’s mark that letter, dated March 5, 1957, on 
the stationery of Shell Oil Co., signed by Mr. Jordan, as exhibit 8. 
(Exhibit 8 is as follows :) 


EXHIBIT 8 
SHELL Ort Co., 
New York, N. Y., March 5, 1957. 
To All Shell Jobbers and Dealers: 

Most of us have been hearing a good deal lately about proposed legislation in 
Congress known as SS. 11 and H. R. 11, the so-called Patman-Kefauver bill. 
We are concerned over the possible ill effects that this legislation may have, if 
it is enacted, upon our dealers and jobbers and their relationships with us. 

Those who favor this bill claim that it would eliminate price wars by making 
it illegal for any supplier to come to the assistance of a dealer involved in a 
price war. We do not believe that gasoline price wars are started by our as- 
sistance to dealers involved in price-war situations. On the contrary, we feel 
that such help from us is vital to our dealer’s survival. Because of the loose 
wording of the Patman-Kefauver bill, no one really knows for sure just what effect 
this legislation would have. A copy of this proposed bill is reproduced on the 
back of this reprint; read it over and see if you think it would bring an end 
to price wars, as some people say it would. 

For more than 30 years, Mr. H. A. Innes Brown, publisher of the Gasoline 
Retailer, has been interested in measures that affect the welfare of gasoline 
dealers. He has recently been attempting to explain this legislation to his read- 
ers. The issue of February 20 carried the text of a speech he made recently 
before the Metropolitan Gasoline Retailers Association of Washington, D. C. 
Mr. Brown has gone at some length into the possible effects that this law, 
if passed, can have upon gasoline retailers all over the country. Since it is 
the best explanation of this legislation which has appeared so far, I thought 
you might be interested in seeing a copy. 

I am not suggesting that you write to your Senator or Congressman, either in 
support of or in opposition to this legislation. If you wish to do so, it is, of course, 
your privilege and prerogative as a citizen and voter. If you do write, you 
might wish to ask your representatives in Congress questions as to how this 
legislation would affect your business, such as whether it would prevent your 
supplier from coming to your assistance during price wars. 

Sincerely, 
J. G. JORDAN. 
{H. R. 11, 85th Cong., ist sess.] 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That subsection (b) of section 2 of 
the Act entitled “An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved October 15, 1914, 
as amended (15 U. S. C. 13 (b)), is hereby amended to read as follows: 

“Sec. 2. (b) Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services of facilities fur- 
nished, the burden of rebutting the prima facie case thus made by showing jus- 
tification shall be upon the person charged with a violation of this section, and 
unless justification shall be affirmatively shown, the Commission is authorized 
to issue an order terminating the discrimination: Provided, however, That 
unless the effect of the discrimination may be substantially to lessen competi- 
tion or tend to create a monopoly in any line of commerce in any section of the 
country it shall be a complete defense for a seller to show that his lower price 
or the furnishing of services or facilities to any purchaser or purchasers was 
made in good faith to meet an equally low price of a competitor, or the services 
of facilities furnished by a competitor.” 


Reprinted from the Gasoline Retailer, New York, February 20, 1957] 
How S. 11 Witt Arrect MAgoriry OF WORKING GASOLINE RETAILERS 


H. A. Inness Brown, editor and publisher of the Gasoline Retailer, 
in this first statement of the publication’s policy on the pending good 
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faith legislation, expressed opposition to enactment of S. 11 and 
H. R. 11 in its present form, with the hope that it will be given fur- 
ther study. The statement was given as an address before the 
Metropolitan Retail Gasoline Dealers Association of Washington, 
D. C., on February 6. 

Mr. Brown said that the legislation as now written would place 
crippling regulations on retailers whose supplies come across State 
lines, while leaving free of such regulations retailers, jobbers, and 
refiners who operate in intrastate commerce. If this legislation were 
enacted, refiners who operate within one State would be able to sell 
at any prices they wished—to jobbers, retailers, or through their 
own retail outlets—and suppliers who bring their fuel across the 
State line would not be able to meet this competition in the localities 
where it exists without reducing their prices by a similar amount 
throughout the marketing area. 

This, Mr. Brown said, would divide the industry into two parts— 
one regulated and one free—and would leave branded dealers at 
the mercy of private brand and big cutrate outlets who operate 
within a single State. 


I have been a student of retailing in the oil industry for 31 years, have pub- 
lished the Gasoline Retailer for 28, and still feel that I have a lot to learn about 
the business. One of the things I’ve discovered from all of this experience is 
that there can be no one method of solving the problems of everyone in the 
industry. Whatever you do to help one part of it, you must in doing so, hurt 
another part. Service-station owners and managers vary almost infinitely in 
qualities and capacities which are reflected in their way of doing business. No 
form of organization or legislative control of such men, for any purpose, which 
does not recognize this fact can long endure without change. 

Therefore, looking back on my own experience, I shudder when I am told 
about national legislation intended to regulate them as if they had similar poli- 
cies and were equal in personalities, training and business experience—and oper- 
ated with equal facilities under uniform conditions. 

In making business plans or laws, it is the tendency of the planner or legis- 
lative representative to think of a business as static. They want everything to 
remain as it is. They would freeze the dynamic businessman into one position, 
and devise a means of regulating him, saying, “Keep to your business, don’t 
change.” 

TAKING CHANCES 





But that just doesn’t work. And we don’t want it to work, for the progress 
of America has been based on the innovator, the man who is ready to take a 
chance, who invents and discovers. 

Like other men in the industry, I have attempted to find a formula which 
would aid men who were having economic difficulties and to find some method 
of controlling, if not preventing, price wars. I must admit that I have not been 
able to discover a solution which did not either violate existing law or which 
would not call for regimentation of the service station man himself. Yes, it is 
quite possible to draw up a set of regulations—many have done so—but to put 
them in operation, without running into antitrust laws or the laws of competi- 
tion seems to me to be impossible. 

However, the leadership of the National Congress of Petroleum Retailers, 
which consists of representatives of associations, is confident that it has found 
the solution. It is backing a legislative program, which seeks to bring about 
changes in the industry which, if passed and becomes law, will call for a com- 
plete reorganization of the distribution system of the oil industry as it now 
exists. 





BACK LEGISLATION 


The NCPR, though it represents a small minority of the retailers of the coun- 
try, is well within its rights to back such legislation, provided it is sound and 
in the interest of the working retailers who will be affected by it. 

My publication has supported the NCPR, as well as other associations, over a 
period of many years. We have done this because we believed that associations 
can help the working retailer and the oil industry at large by building a road of 
communication between the working retailer and his suppliers, between the 
working retailer and the Government, and last but not least, the working re- 
tailer and his customer, the American motoring public. 
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However, our support of associations is a secondary interest. Our main and 
primary interest is the working retailers, the men who are making money out of 
this business—and they are in the vast majority—as well as the fellow who is 
having trouble. 

AVERAGE RETAILER 


With this in mind, we try to test the value of a piece of legislation by asking 
ourselves: Is it good for the average working retailer—the owner or manager 
of the service station? Will it help him or hurt him? If it is good for him, we 
want it; if itis bad, we don’t. 

With this test in mind, I would like to give you my thinking on one part of 
the legislative program now before Congress. I refer to S. 11, a bill which would 
amend the Robinson-Patman Anti-Price Discrimination Act to nullify the 
Supreme Court’s interpretation of the good-faith defense in the law. 

First, I would like to point out that S. 11 has little to do with discrimination. 
Discrimination, as such, is embodied in the present Robinson-Patman law, and 
has been prior to the Detroit case, during that case, and afterward, when the 
Supreme Court declared that the Federal Trade Commission was in error in 
trying to make “new law” by enjoining the Standard Oil Company of Indiana. 

The Federal Trade Commission evidently believes, as of today, that it has 
authority under the Robinson-Patman Act to deal with discrimination because 
within the last 6 months, in spite of the Supreme Court decision, it has proceeded 
against the Pure Oil Co. in Alabama. 


PRICE DIFFERENTIALS 


The Justice Department also believes this. In the testimony before the Judi- 
ciary Committee of the Senate, Mr. Stanley N. Barnes, then Assistant Attorney 
General in charge of the Antitrust Division, said that: 

“The Standard Oil (case) seems consistent with the Nation’s antitrust policy. 
A seller’s right to meet a competitor’s prices by granting price differentials to 
some customers, without reducing his price to all, must remain an essential qual- 
ification to any anti-price-discrimination law. For a seller constrained by law to 
reduce prices to some only at the cost of reducing prices to all may well end by 
reducing them to none. As the Federal Trade Commission in 1953 recommended 
to Congress (and he quotes the Commission’s statement) ‘the right to meet a 
lower price which a competitor is offering to acustomer, when this is done in 
good faith, is the essence of competition and must be permitted in a free competi- 
tive economy’.” 

And he later added, “I urge that Standard of Indiana (decision) should stand. 
And hence H. R. 11, I believe, should not be enacted.” 


CEASE AND DESIST 


And, furthermore, in commenting on the Standard Oil case, Mr. Barnes said 
that “The effect of Standard of Indiana on price-discrimination cases, despite 
the alarums of its critics, has been precisely nil. Since (the) Standard Indiana 
case, the Commission has issued an order to cease and desist in every case reaching 
it, in which the meeting of competition defense was raised. The good faith 
meeting of competition defense was not successful in a single case. Finally, 
Standard of Indiana merely restated what most people thought the law already 
was.” So, from both the FTC and the Justice Department we have testimony 
that indicates that the Robinson-Patman Act has sufficient teeth in it to deal 
wih discrimination, as such, without the addition of the S. 11 amendment. 

The S. 11 amendment to the Robinson-Patman Act primarily affects the good- 
faith principle of meeting competition. It has been touted among retailers as an 
answer to price wars, as a means of putting major suppliers in their place, and 
as a protection for the retailer operator of service stations from supplier ex- 
ploitation. If it could do all these things, it might well be a blessing. But, 
after reading the testimony before the Judiciary Committee of the Senate, some 
716 pages of it, I have become more and more doubtful about its helping features 
and more and more confident that it will do just the opposite—and later, I 
would like to tell you why I am coming to this conclusion. 


MANY INDUSTRIES 


In talking about S. 11, we must remember that the oil industry is just one of 
many industries and businesses which will be affected by this legislation if it 
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passes the Congress. Many of these industries are sleeping on a bombshell and 
may wake up too late to avoid the explosion when they are suddenly confronted 
with low-cost competition operating solely within a State and find themselves 
unable to compete in good faith because their products are in interstate com- 
merce. We shall see how this works later. 

However, it must be said that S. 11 will have a more ruinous effect on the 
gasoline business than almost any other business. This is because of (1) the 
nature of our product and (2) because of the business (TBA, etc.) tied in with 
the sale of this product. 

Gasoline cannot be bought in bulk and stored at home by the purchaser. It 
must be bought at a station or other outlet, except in infinitesimal quantities, 
and put directly into tanks of motorcars, trucks, etc. In most States it is illegal 
to store gasoline in any other container than an inspected tank to which is usu- 
ally attached an automatic pump. 


NECESSARY VISITS 


Because this is so, the motorcar owner or operator is forced to visit a gasoline 
outlet many times a year—some even twice a week depending upon the amount 
of use that he makes of his car. Because of both the convenience and necessity 
of buying gasoline at a station, there has grown up in the service-station field a 
business of tremendous proportions dependent upon these necessary visits. All 
of the tires, batteries, and accessory Sales, all of the service and mechanical re- 
pair work, all of the convenience and pickup items which are sold through gaso- 
line service stations are dependent upon this customer traffic built up by gaso- 
line sales. 

This customer traffic, built through gasoline sales, is both a blessing and a 
handicap. It is a blessing because it increases service-station profits and use- 
fulness. It is a handicap because it tempts retailers, specializing in TBA prod- 
ucts and automotive service, to undercut their competitors to build up additional 
customer traffic with the idea of making money from the higher profit items. 
This is one cause of price wars. It is also the reason why cut-price chains and 
other unbranded stations with low costs and high gallonage, based on lower than 
average prices are such a serious threat to conventional service stations. 


EMOTIONAL ATTACKS 


Any bill which protects the unbranded cutrate stations to the detriment of the 
conventional station will create havoc in the industry and will soon put the 
conventional station and his suppliers into difficulties. It looks, from the testi- 
mony that I have read, that S. 11 will do just this. Because of these conditions, 
it is my belief that S. 11 will have a more serious effect on the gasoline business 
than almost any other business that we know of. 

We do not know just what is the interest of either Representative Patman or 
Senator Kefauver in S. 11. If they have been sold a bill of goods that it will 
help the vast majority of the retailers of the country who are supplied by oil 
companies which are in interstate commerce, we are afraid that they are in for 
a rude awakening. If they are trying to punish major oil companies, per se, 
which we do not believe can possibly be true, then neither of them are worthy of 
the high position that they hold. 

What is possible here is that neither the Senator nor the Representative is 
familiar with the practical problems of the service-station man and his supplier. 
Certainly, from reading the testimony, which is confusing and contradictory, 
we can hardly blame them. They, also, must remember that such testimony 
is always self-serving—either in defense or in sympathy. 

For instance, the two representatives, Mr. Nerlinger and Mr. Snow, of the 
NCPR, were willing to imply that they represented 200,000 retailers of the 
country, all who were for S. 11 or would be helped by it. This is possibly the 
reason why Senator Kefauver said that the retailers in the oil industry were 
unanimous for the bill. That is hardy accurate. Nor should the statement 
stand that 60,000 retailers have gone out of business each year because of the 
Supreme Court decision. There is no statistical basis for such a statement. 
Statements like these, dramatized by emotional attacks on suppilers, can be per- 
suasive, but they have no place in serious investigation for neither of them are 
statistically correct. 
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LEGAL IMPLICATIONS 


It is undoubtedly true that both Senators and Congressmen have been bom- 
barded by letters and telegrams in favor of S. 11. I accept this as quite pos- 
sible. But such a bombardment could only come from a campaign for that 
purpose—a campaign that two can play at—as these gentlemen will find out 
when the retailer is actualy educated on how 8S. 11 will affect him. 

The surprising thing is that the NCPR has asked the retailers and retailer 
associations of the country to accept S. 11 on faith. They have discussed the 
legal implications, but have never explained how S. 11 would affect the working 
retailer—the men who would have to live under the bill if it were passed. I 
have long asked that question myself and have never heard an answer to it. 
Even Representative Patman, when he spoke before the annual convention of 
the NCPR, never explained the effect of the bill. He merely stated that it was 
going to be put over. 

“ON THIN ICE” 


There is a telling report in this regard that working retailers should pay 
some attention to. It comes from Samuel Rosenwasser of New York, second 
vice president of the National Congress of Petroleum Retailers, printed in the 
November 21, 1956, issue of the Gasoline Retailer. Mr. Rosenwasser warned the 
directors at their board meeting in Chicago that they were “treading on thin 
ice” in backing their legislative program. The news item went as follows: 

“Mr. Rosenwasser based his arguments on two points (1) that delegates should 
not commit their respective associations on matters as important as this with- 
out submitting the specific proposal to the member associations for approval or 
rejection, and (2) that no real study has been made as to the advantages or 
disadvantages of the proposed legislation. 

“ ‘Here we are,’ he said, ‘with an extremely limited membership dictating what 
is to be the cure for the ills of the retailers of this country, numbering over 
200,000. Who knows anything about the equality of opportunity bill for in- 
stance? It has never been explained to the board of the NCPR, much less to the 
members of the various associations connected with the national organization, 
to say nothing about the rank and file of the working retailers of the country. 


RANK AND FILE 


“*You’re taking a terrible responsibility on your shoulders to recommend and 
fight for such regulation of the retailers and the industry without explaining to 
the vast number of the rank and file of its members what such legislation will 
mean to them. 

“ ‘Don’t let’s burn our bridges behind us. I doubt whether there is a single 
director in this room who could explain how 8. 11 is to work, and what it will 
do to the working manager or owner of a service station. Are we to be governed 
by ignorance? Should we not now take a new look at this legislation before we 
work for its passage? It may well ruin the very men whom we are attempting 
to serve.’ 

“No one at the board meeting took up Mr. Rosenwasser’s challenge to explain 
the effects of the bill.” 

That is the end of the news item. 

It should be understood that, in addition to being an officer of the NCPR, 
Mr. Rosenwasser is chairman of the board of directors of the Gasoline Mer- 
chants of Brooklyn and is a service station owner, a working retailer. 

Compare this with the confident statements by Mr. Snow and Mr. Nerlinger, 
neither of whom have had any experience in operating a service station busi- 
ness, that S. 11 will benefit all retailers. 


NOT INFORMED 


Yes, I submit that Congressmen and Senators may have been “bombarded” by 
letters in favor of S. 11, but these must have been letters, in most cases at least, 
from retailers who were not properly informed on the bill, who had been stimu- 
lated to write such communications by arguments that it would stop price wars, 
ete. 

Now what is the import of 8.11. I cannot discuss the legal provisions of the 
bill. I am not a lawyer. But I will say this that the lawyers are as much 
mixed up on this bill as anybody else. And, I will also add that the FTC is 
equally mixed up, because it first decided to oppose the bill and then decided by 
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a vote of 3 to 2 to be for it. To my mind, that should immediately put up a 
warning flag for anyone thinking of supporting it. 

However, it is the consensus of lawyers, not from the oil industry who testi- 
fied at the Senate hearing, that S. 11 would completely close out the opportunity 
to compete in good faith between the interstate businesses and the intrastate 
businesses without risking a charge of violating the law if S. 11 is passed. 


INTERSTATE BUSINESS 


But there is one statement that I can make about the bill. It will affect those 
suppliers, jobbers and retailers who are in interstate commerce, (that is, doing 
business across State lines) and will not affect suppliers, jobbers, and retailers 
who are supplied within the State and who are in intrastate commerce, (that 
is doing business within a State). 

Mr. Patman says this. So does Senator Kefauver. And so does Bill Snow, 
general counsel for the NCPR. Here’s what Mr. Snow says: (And I quote from 
his testimony) “Jobbers (are) not in interstate commerce. First is the fact that 
the overwhelming majority of jobbers, who operate within a single State or 
local territory, are not subject to the Robinson-Patman Act by reason of the 
interstate commerce requirements established in the act.” Though that may be 
a moot question if they are supplied by interstate operating suppliers, it pretty 
well adds up that people operating within a State are not affected by the Rob- 
inson-Patman Act. Mr. Snow should have added—that neither are cutrate oper- 
ators, chain cutrate organizations, independent refiners within a State and other 
similar type of operators. 

It has been well recognized in the industry for many years that whenever 
there is a cutrate operator, and whenever he lowers his price sufficiently to take 
considerable gasoline away from the conventional service station, the price 
struggle begins and it often spreads until it becomes a price war. 


SPREADS PRICE WAR 


Now when this price cutting becomes deep, it begins to affect two things in 
the conventional operated station. First, his return on gasoline and, second, his 
TBA and automotive service business. His cry then, and I believe rightly, is for 
assistance from his supplier—otherwise he folds up. Under S. 11 the supplier, 
if he is in interstate commerce, must lower his price to all of his dealers in his 
marketing area which may be statewide or nationwide. If he feels that he must 
make a decision, he either spreads the price war and takes a loss or he ignores 
the dealers request. I ask you: which he will do. And which is to your interest? 
I don’t think it will be hard for you to decide. 

Here is the answer to that question by the one working dealer, who testified 
before the Judiciary Committee hearings. He is Maurice E. Fager of Topeka, 
Kans. This is what he said in part: 

“T would like this committee to know that Mr. Nerlinger and Mr. Snow don’t 
speak for me. I just can’t understand how anybody claiming to represent gas- 
oline dealers would want to come down here to tell this committee to pass a law 
that would keep oil companies from helping their dealers to meet competitive 
price situations. 

“IT know because we have a price war going on in Topeka right now. Rather 
than being started by a major oil company this price war was set off by two 
price-cutting suppliers of private-brand gasolines trying to move in on a third. 

“This was simply a case where the Site Oil Co. and the Hudson Oil Co. tried 
to move in on the Quality Oil Co. in Topeka. Quality started cutting prices, first 
2 cents a gallon, which was met by these other 2 price cutters, then 4 cents a 
gallon, and now 6 cents per gallon off, which is the situation today. 


SUPPLIER POLICY 


“You can certainly understand that with the price cutters in Topeka selling 
gasoline up to 6 cents a gallon off, I would go broke pretty soon unless I received 
some help to tide me over the price war period. So I asked my supplier to share 
this loss with me by giving me a temporary price allowance, which they did. 

“As I understand my supplier’s policy, it 1s to give temporary price assistance 
only in the particular area where the price war is raging, so that the price war 
is contained in as small an area as possible. In other words they do it in the 
place where it is necessary to keep their dealer in business. The only time we 
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get an allowance is when we ask for it and we can prove that we need it because 
of a competitive situation. This happens when someone else cuts the price. We 
would never start any price war because that would be like cutting our own 
throat, and I never heard of a major oil company that wanted to start a price war. 


THE MAIN POINT 


“It would make no sense for the supplier to reduce his prices all over just 
because there is a price war in one spot. That would be like deliberately spread- 
ing the fire. If the price cut is spread over a larger area it simply means a 
bigger price war with more people getting hurt. 

“It makes sense to me that the supplying company should restrict the price 
war to the narrowest possible area so that as few people as possible are hurt. 

“But the main point I want to make on that to you is this: If my gasoline 
supplier would not help me pricewise after somebody else started a price war in 
my town, I just wouldn’t be able to stay in business. 

“That is why I can’t imagine how anyone pretending to speak for gasoline re- 
tailers would urge this committee to pass a law that would forbid an oil com- 
pany from helping a dealer at a time when he needs it the most.” 

Incidentally, Mr. Fager’s testimony must have come as quite a shock to the 
committee for they didn’t ask him a single question. 

I imagine if you were in Mr. Fager’s place you would feel the same way. 
S. 11, for all practical purposes, if the law, would have prevented Mr. Fager’s 
supplier from coming to his assistance. 

The struggle over the passage of 8S. 11, so far as the oil industry is concerned, 
is not a struggle between the big companies and their retailers, or a struggle be- 
tween retailers and jobbers or even a struggle between major oil companies and 
their independent service station customers. Instead it is a struggle between 
two systems of operating—the conventional operated station supplied by a 
major oil company, and the large cut-price station supplied by distressed gasoline 
and/or independent refiners who are not in interstate commerce. S. 11 will 
prevent competition of these interstate suppliers and their retailers versus those 
operators of large cut-price chains that do not do business across State lines. 


BUSINESS ADVANTAGE 


There are oilmen—depending on how they are situated—who will endorse 
8.11. If you area price-cutting retailer (and we have many thousands of them 
in the industry), you might well endorse it. If you are a refiner with stations 
in a single State in which your refineries are located, as in the case of Michigan, 
you might well say: S. 11 is a good thing for your business. If you are a chain 
cutrate operator doing business in a single State and competing against con- 
ventional interstate supplied stations, S. 11 is built for you. 

All of these men have one thing in common, which 8. 11 will prevent—the op- 
portunity to sell without hindrance at cut-prices against the interstate supplied 
retailer and jobber; until it becomes so costly, that such suppliers are ready 
to lower their price across the State or national market—and that will take a 
lot of waiting. 

We have heard much talk about the Michigan situation. Actually Michigan, 
as a State, probably will benefit by S. 11, in that there are crude producers, 
refiners and cutrate outlets throughout that State which will not be affected, 
(bear in mind what Mr. Snow said), by the Robinson-Patman Act and therefore, 
not by the amendment of that act. But will the conventional retailers benefit? 
The only thing that has prevented extensive cut-price wars in Michigan has been 
the realization that those cutrate stations, if they go down too far, will have 
the competition of conventional stations. 


PHENOMENAL GROWTH 


The Michigan Retailer_Association, by its below-cost law, has not prevented 
price cutting, but it hag tended to protect the unbranded station operators, 
whose growth in the State has been phenomenal—one company growing from 
a few stations to many hundreds of stations in a period of approximately 6 
years. Go to Michigan and you will find that this type of station is growing 
more than any other type of station in the State. 

We have also heard a lot about New Jersey. This long price war was 
started by self-services, which after they were outlawed, became cut-price sta- 
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tions with as many as 24 pumps. They forced the suppliers off fair trade and 
caused repercussions to last even until today. Recent adoption of fair trade, 
plus the growth of automobile registration, has ameliorated this situation— 
but recent reports indicate that price cutting is starting again. Without sup- 
plier assistance, in those locations where the price wars were extensive, many 
of the conventional retailers would now be out of business. 


TYPICAL SITUATION 


There is one more price situation that I should mention and then I shall close 
this already long talk. This is taken from a news story from the January 11, 
1957, issue of the Wall Street Journal. I might say that it is typical of the 
same type of operation in California, Oklahoma, Kansas, Michigan and other 
States where oil is produced and refined within the State boundaries. These 
are the kind of operations which will not be affected by S. 11, but which will 
force interstate suppliers to cut prices to meet competition in good faith across 
the State or across the Nation depending upon how the FTC decides. 

Here is the story in part: 

“Denver—We're determined to sell a certain amount of gasoline—and we 
don’t care what happens.” 

“Those militant words come from whitehaired E. M. Stringer, owner of 
Oriental Refining Co. here. They pretty well sum up a marketing philosophy 
that has made gasoline retailing one of today’s most volatile businesses. 

“Mr. Stringer touched off a gasoline price war here 18 months ago when he 
opened his first service station. He was selling gasoline at 23.9 cents a gallon, 
6 to 9 cents under the then prevailing prices. Today, Mr. Stringer operates 56 
stations—and the war still rages, interrupted now and then by a shaky truce. 


MARKETING INSIGHT 


“*EKach time one of our competitors cuts his prices and begins taking some 
of our business,’ Mr. Stringer relates, ‘we build another station somewhere 
else. The war thus has spread throughout Denver’s suburbs and as far as 
Boulder, 35 miles away. 

“The gasoline price war here in Denever started in September 1955. Its 
beginning, and subsequent course, offer an insight into a marketing battle that 
often appears chaotic and confusing to outsiders. 

“Leaning back from a battered wooden desk in a scarred wooden frame office 
near his refinery, Mr. Stringer of Oriental recalls how the fight started. 

“‘*Ror several years Oriental wasn’t in the service-station business but it 
supplied gasoline to three cutrate independent companies here in Denver. Then 
one of our competitors who probably had a small surplus of gasoline on his 
hands took over the three accounts. That left us with producing oil wells, a 
refinery to process the crude and trucks to deliver the gasoline but no place 
to sell it.’ 

STRESS GAS SALES 


“Mr. Stringer says he then decided to set up his own service station. ‘We 
figured we could sell gasoline at 23.9 cents a gallon and make a profit. At the 
time major oil companies in the area were selling the fuel at about 30.9 cents 
a gallon for the regular grade.’ 

“Oriental’s service stations stress more gasoline pumping and less service. 
They consist mainly of 1 small wooden building with barely enough room for a 
eash register and a stove, and 4 gasoline pumps outside on a graveled drive- 
way. Total cost runs about $3,000 per station, compared with $40,000 or 
$50,000 for the flashier modern stations. 

“*We do nothing but pump gasoline. You can’t even get air for your tires or 
your windshield wiped.’ Mr. Stringer boasts. 

“Oriental’s gasoline prices set off an immediate che‘n reaction. Other inde- 
pendents slashed their prices. Big-named companies did too.” 

The extraordinary thing. to me is that these conditions in the field have 
never been adequately reported to the congressmen and senators who have 
been considering the S. 11 principle for now over 2 years. The National Con- 
gress of Petroleum Retailers, whose offices are in Michigan, where they could 
see before them if they cared to look, have never at any time expressed even 
an opinion on cut-rate operations. 
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CHAOTIC CONDITIONS 


They have always blamed major suppliers for the chaotic conditions in the 
field. They have wanted these suppliers to join together, which is prevented by 
the antitrust laws, to solve this problem. We believe, as leaders of the retail 
end of the industry—a leadership that they have been seeking for nearly 10 
years—they have woefully neglected the interests of the working retailer and 
have sought to bind him further by placing him at the mercy of the intrastate 
cutprice operators by endorsing and lobbying for S. 11. 

In fact, from the printed record over a period of years, it would seem that 
the Michigan association, which at present dominates the NCPR, actually has 
been working to protect the off brand and large low price stations. At no 
time, as has been said before, has there appeared any material from either 
the NCPR or the Michigan association dealing with cut-price independently 
supplied stations. Their attacks have instead always been directed against 
major suppliers. These suppliers, in their competitive difficulties may well be 
blamed for many of the difficulties of retailers, but they certainly cannot be 
blamed for all of them. 

SUBMIT FINDINGS 


Granting that the NCPR does not represent directly even a few dealers in the 
country, but is an association of associations, it was nevertheless its duty to 
either plead ignorance of the situation in the field or to submit its findings to 
the retail members of its association membership. 

In all of the legalistic talk about 8S. 11, all of the varied attacks on suppliers. 
the leadership of the NCPR, has concealed the essential point of this fight— 
the regulation of one part of the industry while leaving the other free. 

Until this point is cleared up, we must in justice to the working retailer, who 
is faced with the cut-price type of operation described, oppose the passage of 
8S. 11 and H. R. 11, with the hope that it will be given further study before it is 
forced on the retail operators of this country. 

Senator Witry. Does this set forth your conclusions also as to the 
character and the effect of the bill ? 

Mr. Jorpan. Senator, I think I best said that in my opening para- 
graph—not the opening paragraph; it is in the next to the last 
paragraph. 

If you would like, I could just read this whole letter. 

Senator Kerauver. Let’s not read it. It speaks for itself. 

Mr. Jorpan. What we are saying, in effect—here it is—here is Mr. 
Brown’s conclusion, and he gives all the discussion, both for and 
against, from a dealer’s standpoint, and we wind up by saying: 

I am not suggesting that you write to your Senator or Congressman, either 
in support of or in opposition to this legislation. If you wish to do so, it is, of 
course, your privilege and prerogative as a citizen and voter. If you do write, 
you might wish to ask your representatives in Congress questions as to how 
this legislation would affect your business, such as whether it would prevent 
your supplier from coming to your assistance during price wars. 

Senator Keravuver. Mr. Jordan, let me make this clear. 

This letter is addressed to all Shell jobbers and dealers. That is, 
to all 23,000? 

Mr. Jorpan. Yes, sir. 

Mr. Dixon. You spoke of Mr. Innes Brown as a dealer? 

Mr. Jorpan. No. I said he is the publisher of the Gasoline Re- 
tailer. 

Mr. Dixon. Now, sir, how many states—— 

Mr. Jorpan. And this, I might say, was a speech which he made 
before the Washington, D. C., Gasoline Dealers Association, sometime 
early in February, I believe. 

Mr. Dixon. Do you know how many State so-called PIC’s there are, 
sir? 
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Mr. Jorpan. When you say, do I know, specifically I would have to 
say, no, I don’t, but I can make a guess. About 35. 

Mr. Drxon. Thirty-five. 

Mr. Jorpan. I don’t know whether that is all, whether that is cor- 
rect or not. 

Mr. Dixon. PIC stands for Petroleum Industry Committee usual- 
ly, doesn’t it? 

Mr. Jorpan. Yes, sir; to my knowledge. 

Mr. Dixon. Do you know who the members of these State PIC’s 
are? 

Mr. Jorpvan. The State PIC committees, for all purposes, are inte- 
gral, autonomous, units. The membership of those committees is made 
up of people in the marketing phase of the oil industry throughout the 
State, and to give you the exact membership of those State commit- 
tees, I couldn’t even hazard a guess as to who they are. That would 
be available, I assume, primarily from each of the State committees 
themselves. 

Mr. Drxon. You don’t know how their officers or executives or 
secretaries are selected, or anything like that? 

Mr. Jorpan. No. 

Mr. Dixon. Do you know how their expenses are paid, sir? 

Mr. Jorpan. You mean, of the—— 

Mr. Drxon. State PIC’s. 

Mr. Jorpan. To my knowledge, they are paid from funds raised 
in each State. 

Mr. Drxon. Are you familiar with publications that are issued by 
these State PIC’s? 

Mr. Jorpan. Only from when I may see one, from time to time. 

Senator Keravuver. Here, apparently, is one, dated January 1957. 
Does this look like one of them ? 

Mr. Jorpan. It looks like one, but I certainly have never seen it 
before. I notice that it is from Mr. Jack Marsh, who is executive 
secretary of the Petroleum Industry Committee of Ohio. 

Senator Kerravver. For identification, let us make that exhibit 9. 
We will have relevant passages inserted. 

(Exhibit 9 is as follows :) 


EXHIBIT 9 
{P. I. C. (Ohio) News, January 1957] 
LEGALIZED IMMORALITY 


Immorality has many facets. It is not confined to any one personal act. It 
can encompass a multitude of activities by the individual or group of individuals. 

Immorality, as the average individual understands it, not only is frowned 
upon—it is condemned, it is undesirable, it is something to be ashamed of, some- 
thing fit only for the garbage can. It does not conform with the ideals of decency. 

Clarence Manion, as dean of the law school of Notre Dame University, wrote 
about legalized immorality. He put it this way: 

“It must be remembered that 95 percent of the peace, order, and welfare 
existing in human society is always produced by the conscientious practice of 
man-to-man justice and person-to-person charity. When any part of this impor- 
tant domain of personal virtue is transferred to government, that part is auto- 
matically released from the restraints of morality and put into the area of con- 
scienceless coercion. The field of personal responsibility is thus reduced at the 
same time and to the same extent that the boundaries of irresponsibility are 
enlarged.” 

Immorality, as you well know, can exist in business, too—yes, legalized im- 
morality. 
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At the 1956 session of Congress, legislation outlawing the good-faith meeting- 
of-price competition passed the House but failed in the Senate. Thus, many 
pusinessmen—large and small—narrowly escaped being suffocated by an alto- 
gether unworkable law. Although this legislation would have injured the whole 
range of industries, the oil business would have been hit very hard because it is 
more competitive than most other businesses. 

In fact, had this legislation passed, one whole branch of the oil business— 
independent jobbers—would have been practically eliminated by act of Con- 
gress. Another branch—independent refiners—would have been condemned to 
a lingering death. Even service station operators, who were represented by 
some groups as favoring this legislation, would have found their position under- 
mined by this bill. 

Proponents of this measure have announced their intention of reviving it and 
pressing for its passage when the new Congress convenes this year. 

The purpose of this legislation is to overturn a 1951 Supreme Court decision 
which held that meeting a competitor’s lower price in good faith is a complete 
defense against prosecution under the Clayton Antitrust Act, as amended by the 
Robinson-Patman Act. 

This proposed legislation—to outlaw the good-faith meeting of price compe- 
tition—if passed would certainly constitute legalized immorality. In no sense 
would it be “conscientious practice of man-to-man justice’ as Manion writes. 

Strategy like that of the Communists? 

Well, Dr. George 8S. Benson, educator and economist, comments that “A 
strategy of the Communists, wherever their fifth column is at work, is to create 
dissension and disunity among the different groups. If they can get people 
angry at someone or some thing, they have a more favorable climate for their 
subtle disruptive propaganda. We know that in America they have agitated 
employees against employers, race against race, and various other groups against 
each other. Recently we have seen efforts in America to agitate dissension 
between small business and big business. Regardless of who carries on this 
agitation it is a form of class warfare characteristic of that orginated and con- 
sistently whipped up by the Communists.” 

Greed invariably is the theme. It can be individual greed or group greed. 
It can be big business against little business, little business against littler 
business ; one business against another business of the same kind. 

The puzzle is: Why is it so much easier to get a business group to join hands 
to get a law passed than it is to get members of that group to join hands in 
normal business problems? 

Religious groups, too, have differences, but no one goes to Washington to get 
a law passed. No, there is not a considerable difference. Whether it is business 
or religion, the general idea should be man-to-man justice, on a man-to-man 
basis. 

As Manion emphasizes, “Government cannot make men good; neither can it 
make them prosperous or happy. The evils in society are directly traceable to 
the vices of individual human beings. At its best, Government may simply 
attack the secondary manifestations of these vices. Their primary manifes- 
tations are found in the pride, covetousness, lust, envy, sloth and plain incom- 
petency of individual people. When Government goes far beyond this simple 
duty and deploys its forces along a broad, complicated front, under a unified 
command, it invariably propagates the very evils that it is designed to reduce.” 

The law of competition as it now stands (The Clayton Anti-Trust Act, amended 
by the Robinson-Patman Act of 1936) contains a clause prohibiting a seller 
from giving preferential price treatment to one customer, or a group of custo- 
mers, where competition might be adversely affected or there might be a tend- 
ency to create a monopoly. It bars price variations where competition with 
one person might be affected. However, the law makes an important exception: 
A seller may make a price reduction to one or a few customers when this is 
done in good faith to meet a lower price offered by a competitor; not beat 
competition—he cannot undercut his competitor, but he can meet his competi- 
tor’s price, if it is a lawful price, to hold a customer who otherwise would be 
lost through the competitor’s offering of a lower price. 

There are certain groups who hold the view that a manufacturer or refiner 
should not be permitted to meet a competitive price to one or more customers 
in good faith, without reducing his price to all of his customers, when such 
action might affect competition. These groups seek to abolish the right of 
meeting a competitor’s price in good faith. Their efforts failed at the 1956 
session of Congress, but they plan to intensify their campaign before the 1957 
Congress. 
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It is too bad that the minds of these people cannot realize that the facts—and 
the salesmanship in presenting them, will produce more and better results 
than any law possibly can. An open mind and a degree of consideration for 
the other fellow’s problems is certainly desirable. 

But, human nature being what it is, and greed being what it is and always 
the twain shall meet (to give that old saying a twist), it is imperative that 
the oil industry, from the service station attendant on up, oil up its machinery 
to combat prospective legislative devices to kill the business. Tell your Con- 
gressman about it—often. 

Mr. Dixon. Mr. Jordan, I listened with a great deal of interest as 
you read your statement, and I call your attention to page 6, the fourth 
paragraph. 

Senator Kerauver. Before you get to that, I notice this P. I. C. 
News here, in talking about S. 11, calls it legalized immorality. 

I have heard S. 11 called a lot of names, but I never thought that it 
would ever be given that title. I wouldn’t think they would want to 
catalog 393 Members of the House, who voted for it, as engaging in 
legalized immorality, would you, Mr. Jordan? 

Mr. Jorpan. Senator, I didn’t write that. I would have to concede 
that I think your point is a good one. 

Senator Keravuver. In other words, you don’t agree with it? 

Mr. Jorpan. Well, you mean, the phraseology? No. I assume 
use of the term 

Senator Kerauver. This is how these oil people here try to label a 
bill in Congress. 

Mr. Jorpan. The use of that term, I think, was ill advised. 

Senator Kerauver. All right. 

Go ahead, Mr. Dixon. 

Mr. Drxon. Do you have your statement there, on page 6, sir? 

Mr. Jorpan. Yes, sir. 

Mr. Drxon. This statement, on page 6, reads: 


Where Shell dealers have been substantially affected by this competition— 


You had been talking about this price war just prior to that. I will 
restate this: 

Where Shell dealers have been substantially affected by this competition, we 
have felt it necessary to give them price assistance to enable them to stay in 
business. We have endeavored to render this assistance to all Shell dealers 
affected by a price war on a nondiscriminatory basis. The area in which the 
price assistance has been given has been determined by an on-the-ground analysis 
so as to assist all who are substantially affected and at the same time confine the 
price war. 

How does S. 11 require you to change what you say now is your 
policy, sir? 

Mr. Jorpan. I pointed out I am not a lawyer, sir. So if I get in- 
volved here in a legal debate with you, sir, and get down into deep icy 
water, I am going to ask for some assistance from the gentleman on my 
left, here. If I understand, in reading the bill, this provision that 
unless the effect of the discrimination may be substantially to lessen 
competition—if I understand that correctly and can also understand 
what the action of the Federal Trade Commission in the case of Bir- 
mingham is contending, and the reverse situation in the Sun case on 
the Federal Trade Commission, out of Jacksonville, if the case of 
Birmingham 

Senator Kerauver. You are talking about the Birmingham case. 
Is that in the matter of Pure Oil Co., a corporation, Docket 6640, that 
you are referring to? 
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Mr. Jorpan. Yes, sir. 

The Pure Oil-Federal Trade Commission case. 
Senator Keravuver. Let’s make that exhibit 10. 
(Exhibit 10 is as follows:) 


ExuHrsiT 10 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


IN THE MATTER OF PuRE Ort COMPANY, A CORPORATION 
Docket No. 6640 
COMPLAINT 


The Federal Trade Commission, having reason to believe that the party 
respondent named in the caption hereof, and hereinafter more particularly 
designated and described, has violated, and is now violating, the provisions 
of subsection (a) of Section 2 of the Clayton Act (15 U. 8S. C., Section 13) as 
amended by the Robinson-Patman Act, approved June 19, 1936, and the pro- 
visions of Section 5 of the Federal Trade Commission Act (15 U. 8S. C. Sec- 
tion 45), and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, stating its 
charges with respect thereto as follows: 


COUNT I 


Paragraph One: Respondent Pure Oil Company is a corporation organized, 
existing and doing business under and by virtue of the laws of the State of 
Ohio, with its principal office and place of business located at 35 East Wacker 
Drive, Chicago, Illinois. 

Paragraph Two: Respondent Pure Oil Company is now, and for several years 
last past has been, among other things, primarily engaged in the sale and 
distribution of gasoline and other petroleum products throughout the United 
States under the brand name of “Pure.” “Pure” gasoline is nationally adver- 
tised and enjoys wide public acceptance. 

Respondent oceupies a major position in the petroleum industry, being among 
the nation’s leading producers and marketers of gasoline and other petroleum 
products. In 1955 respondent produced crude oil and gas from 5,540 net 
wells in 15 states and the Gulf of Mexico. It has four major refineries strate- 
gically located to serve its marketing area. Crude oil processed in these re- 
fineries during the year 1955 totalled 60,592,000 barrels compared with 47,178,- 
000 barrels processed in 1954. It has marketing facilities located in twenty-four 
states and as of December 31, 1955, distributed its products from and through 
approximately 15,000 retail outlets. Of these, some 15,000 retail outlets re- 
spondent operates 93 as company stations, leases some 3,379 stations to inde- 
pendent dealers and has contracts in force of which 8,474 other independent 
stations under the terms of which “Pure” gasoline and other “Pure” petroleum 
products are sold. In addition thereto, respondent sells its “Pure” gasoline and 
other petroleum products to a number of independent jobbers who in turn sell 
“Pure” gasoline at retail through their own stations and to other independent 
gasoline service station operators. Some 3,288 stations are to be found in this 
latter category. 

Paragraph Three: Respondent Pure Oil Company markets its gasoline and 
other petroleum products on a nationwide basis through its own company 
owned and operated stations as well as under dealer contracts. In the latter 
category, respondent has entered into dealer contracts with approximately 120 
dealers located in the Birmingham, Alabama, area, now in force, obligating said 
respondent to sell and deliver to such dealers all of their respective require- 
ments of respondent’s brand of gasoline during the term of such contracts. 

Paragraph Four: For the purpose of supplying said customers, and in mak- 
ing delivery pursuant to said contracts, respondent ships or otherwise trans- 
ports its gasoline from its refinery in Baton Rouge, Louisiana, to Birmingham, 
Alabama, through the facilities of the Plantation Pipe Line from which it is 
distributed to said dealers. There is now and has been at all times mentioned 
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herein a continuous stream of trade in commerce, as “commerce” is defined in 
the Clayton Act, of said gasoline between respondent’s Baton Rouge, Louisiana, 
refinery, terminals and distribution points, and said retail dealers purchasing 
said gasoline in Birmingham, Alabama. All of such purchases by said retail 
dealers are and have been in the course of such commerce. Said gasoline is 
transported into Alabama by respondent and there sold by respondent for resale 
in the Birmingham, Alabama, area. : 

Paragraph five: Respondent Pure Oil Company, in the course and conduct of 
its business, is now, and during the times mentioned herein has been, in 
substantial competition with others engaged in the production, sale, and dis- 
tribution of gasoline and other petroleum products in commerce between and 
among the various states of the United States and of the District of Columbia, 

Paragraph six: Respondent Pure Oil Company, in the course and conduct of 
its business, has discriminated in price between different purchasers of its 
gasoline of like grade and quality by selling it to certain of its customers at 
higher prices than it did to other of its customers. 

Since on or about December 29, 1955, respondent Pure Oil Company, in the 
course and conduct of its business, as above described, has sold its gasoline to 
certain dealers located in and around Birmingham, Alabama, at prices substan- 
tially lower than the prices charged by said respondent to other of its retail 
purchasers of gasoline located in the State of Alabama as well as in other 
states of the United States. 

Paragraph seven: The effect of the aforesaid discriminations or of any ap- 
preciable part thereof has been or may be substantially to lessen competition 
or tend to create a monopoly in the lines of commerce in which respondent and 
its favored customers are respectively engaged, or to injure, destroy or prevent 
competition with respondent or with said favored customers who receive the 
benefits of said discriminations or with the customers of either of them. 

Paragraph eight: The foregoing alleged discrimination in price made by 
respondent Pure Oil Company are in violation of subsection (a) of Section 2 
of the Clayton Act, as amended. 

COUNT II 


Paragraph nine: The allegations of Paragraphs One through Three of Count 
I of this complaint are hereby adopted and incorporated herein by reference 
and made a part of this Count II the same as if they were repeated herein 
verbatim. 

Paragraph ten: In the course and conduct of its business, respondent Pure Oil 
Company is now and has been at all times referred to herein engaged in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, in that 
it ships or otherwise transports its gasoline in tank cars, tankers, pipe lines, and 
trucks from its different refineries, terminals, and distribution points located 
in various states of the United States to its retail dealers located in the 
Birmingham, Alabama, area and to various other states of the United States. 

Paragraph eleven: Except to the extent that competition has been hindered, 
frustrated, lessened, and eliminated as set forth in this complaint, respondent 
has been and is now in substantial competition with other corporations, indivi- 
duals, and partnerships engaged in the sale and distribution of gasoline in 
“commerce” as that term is defined in the Federal Trade Commission Act. 

Paragraph twelve: Beginning in or about December 1955, respondent, acting 
through its Division Manager, one Fayette G. Shepard, and some 60-odd of its 
retail dealers, engaged in selling Pure Oil Company gasoline and other petroleum 
products in the Birmingham, Alabama, area, for the purpose of suppressing, 
preventing, hindering, and lessening competition in the sale and distribution in 
such commerce of gasoline, have entered into, maintained, and carried out a 
combination, planned common course of action, understanding, and agreement, 
through which they would fix and maintain, and did fix and maintain, the price 
at which gasoline was sold or would be sold at retail in the gasoline service 
stations leased and operated by the some 60-odd retail service stations selling 
Pure Oil Company gasoline and other petroleum products. 

Paragraph thirteen: Pursuant to and in furtherance of the aforesaid un- 
lawful combination, planned common course of action, understanding, and agree- 
ment, respondent, acting through and with the aforesaid Fayette G. Shepard, 
together and in conspiracy and combination with the aforesaid some 60-odd 
retail service-station dealers, did and performed the following acts and things : 

1. Agreed to attempt to adopt, and did to a substantial degree and extent 
adopt, adhere to, and maintain a plan or policy, sometimes designated and 
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referred to as the “Chicago Plan” or “1l-cent policy,” whereby the posted 
retail price of gasoline for grades at Pure stations in the Birmingham area 
would not exceed the price of gasoline for similar grades posted by inde- 
pendent stations selling unbranded grades of gasoline by more than 1 cent 
in said area. 

2. Agreed to fix and maintain, and did fix and maintain, the retail price 
at which gasoline was sold or to be sold at the various service stations oper- 
ated by the some 60-odd retail dealers operating under contract with 
respondent. 

3. Agreed to and adhered to certain discounts, terms, and conditions upon 
which the said gasoline would be sold to the some 60-odd retail service 
stations and to the purchasing public. 

Paragraph Fourteen: This alleged unlawful planned common course of action 
is singularly unfair, oppressive, and to the prejudice of the public and respond- 
ent’s competitors and retailers of gasoline in the Birmingham, Alabama, market- 
ing area and has a dangerous tendency to unduly restrain, hinder, suppress, and 
eliminate competition between and among respondent’s retail dealers and the 
independent retail dealers located in the Birmingham, Alabama, areas, or others, 
and has unduly restrained, hindered, suppressed, and eliminated competition 
therein the sale and distribution of gasoline in commerce within the meaning 
of the Federal Trade Commission Act and constitutes an unfair method of com- 
petition and an unfair act and practice in commerce within the intent and mean- 
ing of Section 5 of the Federal Trade Commission Act. 

Wherefore, the premises considered, the Federal Trade Commission, on this 
26th day of September 1956, issues its complaint against said respondent. 


NOTICE 


Notice is hereby given you, Pure Oil Company, a corporation, respondent herein, 
that the 10th day of December 1956, at 10 o’clock, is hereby fixed as the time, 
and Birmingham, Alabama, as the place, when and where a hearing will be 
had before a hearing examiner of the Federal Trade Commission on the charges 
set forth in this complaint, at which time and place you will have the right 
under said Act to appear and show cause why an order should not be entered 
requiring you to cease and desist from the violations of law charged in this 
complaint. 

You are notified that the opportunity is afforded you to file with the Com- 
mission an answer to this complaint on or before the thirtieth (30th) day after 
service of it upon you. Such answer shall contain a concise statement of the 
facts constituting the ground of defense and a specific admission, denial, or 
explanation of each fact alleged in the complaint, or, if respondent is without 
knowledge thereof, a statement to that effect. 

If respondent elects not to contest the allegations of fact set forth in the com- 
plaint, the answer shall consist of a statement that respondent admits all mate- 
rial allegations to be true. Such an answer shall constitute a waiver of hearing 
as to facts so alleged, and an initial decision containing appropriate findings and 
conclusions and an appropriate order disposing of the proceeding shall be issued 
by the hearing examiner. In such answer respondent may, however, reserve the 
right to submit proposed findings and conclusions and the right to appeal under 
Section 3.22 of the Commission’s Rules of Practice for Adjudicative Proceedings. 

If any respondent elects to negotiate a consent order, it shall be done in accord- 
ance with Section 3.25 of the Commission’s Rules of Practice. 

Failure to file answer within the time above provided and failure to appear 
at the time and place fixed for hearing shall be deemed to authorize a hearing 
examiner, without further notice to respondent, to find the facts to be as alleged 
in the complaint, to conduct a hearing to determine the form of order, and, there- 
after, to enter an initial decision containing such findings and order. 

In witness whereof the Federal Trade Commission has caused this, its com- 
plaint, to be signed by its Secretary and its official seal to be hereto affixed at 
Washington, D. C., this 26th day of September 1956. 

By the Commission. 

[SEAL] Rosert M. ParrisH, Secretary. 


Mr. Jorpan. As I understand the case in Birmingham, the Pure 
Oil Co. gave to all of their dealers a like price in the entire market of 
Birmingham for the purpose of assisting them in meeting—assisting 
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their dealers in meeting—the lower price competition of independ- 
ent marketers in that area, which is one of the things that can be 
done under S. 11, but they are now being accused, if I understand it 
correctly, of a violation under the terms of “substantially to lessen 
competition,” that they have been entirely in order in giving the price 
across the board, but in doing so they have enabled their dealers to 
become competitive with their lower priced competition, and that 
they are now, because they have done what is indicated by some who 
support the bill under S. 11, they are now in violation, apparently, or 
accused of being in violation of “substantially to lessen competition.” 

Mr. Dixon. Mr. Jordan, the chairman yesterday explained in his 
opening statement that, as he understood the Robinson-Patman Act, 
section 2 (a) specifically was passed to protect both sellers and cus- 
tomers. 

Now, paragraph 6 of this complaint that has been marked as “Ex- 
hibit 10”-—— 

Mr. Jorpan. May I also let my counsel have a copy? You are now 
getting out in that cold water I was talking about. 

Mr. Drxon. Allright,sir. Get your lawyer. 

Mr. Jorpan. Mr. Hugill. 

Mr. Dixon. Paragraph 6 of that complaint charges Pure Oil Co. 
with being in violation of section 2 (a), in both what might be re- 
ferred to as the seller or primary line, as well as the secondary or 
customer line. That is all it charges. 

Now, in the complaint it doesn’t say that they are guilty. It puts 
them on notice that they must defend it. 

In what way would S. 11 change your policy so that you could not 
meet such an allegation if you had violated the law ? 

Mr. Huey. May I get into that a bit ? 

Senator Dirxsen. I think so. 

Senator Krravuver. Mr. Jordan wants to answer it, and then if 
he wants to ca]! on you, he can do so. 

Mr. Hvetii. Very well. 

Senator Kreravuver. Do you want to say anything about it, Mr. 
Jordan ? 

Mr. Jorpan. Frankly, Senator, I hate to digress, but after hearing 
the discussions here yesterday morning I must admit that you are 
getting into a field which is going to have many fences to hurdle, and 
I have got a better jumper here on my left than I am. 

Mr. Drxon. Let me ask you the question which Mr. Jordan has 
not answered as yet. 

Paragraph 4, on p. 6 of Mr. Jordan’s statement, sets forth what 
Shell is presently doing. 

Mr. Hvuenn. Yes, sir. 

Mr. Drxon. I asked him the question: How does S. 11 require Shell 
to change what it is now doing as a matter of policy ? 

Senator Keravver. As set forth in that paragraph. 

Mr. Hue. May I ask you whether, as a drafter of the bill, it is 
vour intention to stop what we are doing, as dcs-ribed in paragraph 
4? 

Senator Krrauver. Let me tell you that, as one of the drafters of 
the bill, what you set forth in this paragraph here is good. All we 
hope, and all this bill, so far as I am concerned, is to do is that if you 
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are meeting the lower price of some other fellow who is about to put 
one of your stations out of business by cutting prices, we just want you 
to make the same lower price available to everybody else who is 
adversely affected by the price cut. 

Mr. Hue. Correct, Senator. 

Senator Keravuver. If you do that, it is my opinion that you are 
doing exactly what S. 11 would have you do. 

Mr. Hvatiy. Yes. 

Believe me, that is what we try in good faith to do. This is at 
the nub of this thing, Senator Wiley touched on it yesterday. 

Try to draw a fence around the area which is affected; all you 
can do is use your best judgment on the basis of the facts as you 
find them going into a market. 

Now, in any given market, be it Detroit or any other large metro- 
politan area, if we are affected by a competing dealer who is cutting 
his prices substantially below the prices being charged by various 
Shell dealers and they need our assistance, and if we wish to help 
them, our policy is to determine who is being hurt, and then if we 
decide to help one, we help all equally who are equally affected, in 
order to avoid the very discrimination which you seek to stop. 

But, Senator, we may be wrong. There are any number of times 
where, despite our policy, other Shell dealers come to us and say, 
“But, I am being hurt too.” 

Now, then, suppose we are wrong? What defense do we have? Or 
let me put it another way: 

If we go to the other end of the line of reasoning here, if, in order 
to be sure that there is no discrimination, some people, including some 
proponents of this bill, would say to us, “Shell, if you are going to 
give an allowance to anyone in the city of Detroit, it is going to affect 
everybody in the city of Detroit. Therefore, if you give a penny or 
2 pennies to 1 dealer, you give it to every dealer in the city of Detroit.” 
Then they say there is no discrimination. 

Mr. Dixon. Who said that? 

Mr. Hvemu. Mr. Dixon, I have talked on this bill with so many 
people, that I couldn’t complete the list of the people who have told 
me that that is their view. 

Now, if that is not your intention, then one of the suggestions we 
make here in this bill is to say so. 

Bear in mind, if we give an equal price allowance to every dealer 
in the city of Detroit as the Pure Oil Co. did to every dealer in the 
city of Birmingham, could we be certain that we would not be faced 
with an action by the Federal Trade Commission ? 

Mr. Drxon. No, sir. 

Mr. Huet. True; we would not be faced with an action by a Shell 
dealer, but what about an action by the Federal Trade Commission 
complaining that we had discriminated between the dealers of Bir- 
mingham and the dealers elsewhere in the United States because their 
prices were different, and the result has been that we have injured our 
competitors or our dealers’ competitors. 

Mr. Drxon. Do you mind my interrupting you? There are all 
levels of primary line competition. You are familiar with that. 

Shipping into the Alabama area, no doubt, are other oil refiners or 
suppliers. What has been charged against Pure Oil in addition to 
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the injury that was done to the customer is injury to suppliers outside 
of Alabama, and it remains to be proven—— 

Mr. Huenu. Exactly. 

Mr. Drxon (continuing). And it is not illegal until proven, is it? 

Mr. Huernn. Exactly. 

Do you think the Federal Trade Commission is wrong—— 

Mr. Drxon. Do I do what, sir? 

Mr. Hue. Do you think the Federal Trade Commission is wrong 
in its complaint ? 

Mr. Drxon. I must stand on the complaint until the Federal Trade 
Commission proves the facts. 

Mr. Hue. That is our position, gentlemen. We are open to com- 
plaints by the Federal Trade Commission urging that we are without 
right in doing this, and, believe me, while we think the Federal Trade 
Commission is wrong in that action, while we think they are wrong 
in the Sun Oil case, our defense, if we are prosecuted, is that we are 
meeting competition, and we don’t want to have you limit that right, 
if that is a good faith position, a true position. 

Mr. Drxon. Do you agree with the position of the court in the Enter- 
prise case, which is law? 

Mr. Huemu. The Enterprise case is a decision of the district court, 
of one district court. Believe me—— 

Mr. Dixon. As approved by a circuit court. 

Mr. Huenmu. My position, as an attorney for this company, is that 
we have the right—it is not spelled out in the statute, and the Federal 
Trade Commission by its most recent position disagrees with me—our 
position is that we do have the right to help our dealers meet their 
competition under 2 (b) as it exists today. 

But we may be wrong. And, therefore, gentlemen, if you are seek- 
ing not to stop the giving of allowances to dealers to help them stay 
in business, unless we did it on such a basis that it tends to create a 
monopoly, please say it that way. Please give us that right expressly, 
so we are not in a fog. 

Senator Keravver. Mr. Hugill, time is late, but I did want to make 
a brief statement about the alternatives that I think we have in this 
matter. I want to say that, so far as I am concerned, what you say 
in your fourth. paragraph was substantially written in in the last 
report to the Senate. It is what we want to make sure the oil companies 
do. We want to protect the oil companies when they do that. 

The alternatives, as I see them, are, first, that we can have no laws 
against price discrimination whatsoever—just let everybody cut 
throats and put people out of business and do anything they want 
to; resort to what we had back there in the time when we had the 
old Standard Oil trust, which the antitrust laws were passed to pro- 
hibit; to lower prices and put people out of business and then move 
on to the next place. That is one alternative. 

The second alternative is to have something like the Napoleonic 
Code, a rigid statute not allowing any price discrimination, complete 
rigidity. We don’t want that. 

And so, what the Congress a long time ago decided upon was a mid- 
dle course. We didn’t want it to be possible to have any kind of price 
discrimination, regardless of the effect. On the other hand, we didn’t 
want to have a rigid code that there could be no discrimination at all 
under certain circumstances. 
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So Congress adopted the middle course a long time ago of some- 
thing in between and, of course, when you have something in between, 
you have to have some administrative quasi-judicial agency to apply 
the test of law to particular situations, and that is what the Federal 
Trade Commission is set up to do. 

The general test of law—or what as we thought the law was before 
1951 and which we are trying to make it again in S. 11—is that, first, 
the discrimination has got to be in commerce; second, it has got 
to be of such size and proportions as to be substantial; third, price 
discrimination may still be all right, provided it doesn’t substantially 
lessen competition or tend to create a monopoly. 

The term “substantially lessen competition or tend to create a 
monopoly,” is the criterion we find in section 3 of the Clayton Act 
and in the amended section 7 of the Celler-O’Mahoney-Kefauver Act. 

I think it is necessary where you are adopting a course in between 
to have rather general language like that. It has been tested ever since 
1914 when the Clayton Act was passed. There is a legislative history, 
there is a judicial history; so that at least, speaking as one of the 
sponsors of the bill, that 1s the kind of situation we are trying to get 
at. 

Mr. Hvuaitt. Senator, may I make just one statement? 

Senator Krerauver. Of course, necessarily, you are going to have 
differences in judgment. Necessarily, the quasi-judicial agency, the 
Federal Trade Commission, is going to decide cases that people dis- 
agree with, but you always will have that. 

But I do think this: The fact that the Federal Trade Commission, 
in administering the law as if S. 11 had been part of it, up to the time 
of the Supreme Court decision never brought a complaint against a 
jobber. That ought to show they are pretty reasonable in their ap- 
plication. 

Mr. Hvuerti. Senator, the words “substantial lessening of competi- 
tion” are the words which are confusing to us. If we take a concrete 
situation where we find 5 dealers are getting hurt, we help all those 5. 
Someone comes in and says, “Shell, you are wrong. You should have 
given it to me, too.” 

Would those facts alone justify a finding of substantial lessening of 
competition? Do you know, as proponents ef the bill, with that lan- 
guage whether we would or whether we would not be able to use the 
defense? Believe me, that is our everyday practical problem. 

Senator Kerauver. In the first place, if a customer came to you and 
said, “Well, you have given the lower price to a lot of other people and 
it is adversely affecting me,” if he can show you where he is actually 
almost being driven out of business, you, as an ethical oil company, 
and other oil companies, ought to be willing to give that fellow the 
lower price. 

Mr. Hucirz. We do. We lean over backward. 

Senator Kerauver. What we want to try to assure is done, in the 
second place, if he is still not satisfied and he brings his complaint to 
the Federal Trade Commission, the burden is on the Federal Trade 
Commission to show that you have made a price discrimination which 
is substantially lessening competition or tending to create a monopoly. 
If that is shown, I can’t see how you have any real complaint against 
giving that man a similar price decrease. 
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Mr. Huet. Senator, how does one prove—— 

Senator Witey. Mr. Chairman, may I get in there? 

Mr. Chairman, I think the situation can be made graphically clear, 
Let us assume in a given community that there is one station known 
as X,an independent. He is cutting prices. In that community, say 
within a distance of a quarter of a mile, Shell has 3 or 4 stations and, 
necessarily, the folks running to the independent dealers run to him 
hecause Shell's prices are up 3 cents or 4 cents. 

Now, then, we have got the situation. Shell goes ahead and permits 
its 3 or 4 stations to meet the competition. 

Mr. Huemn. Senator, they have that right. 

Senator Witry. All right, 

Now, within the next quarter mile you have got another bunch of 
fellows, owned by Shell or supplied by Shell, who haven't been treated 
that way. So the customers of those chaps, necessarily, are going to 
the first chaps. So you have got a situation that must be made clear, 
Otherwise, you can carry on this widening circle of lessening competi- 
tion. 

You see the point there, Senator? That is the thing that has 
troubled me in relation to this matter. We have got to take care of it, 
so that it is not only the oil industry that is affected here. There are 
other industries that are likewise affected and, to me, you are certainly 
lessening competition to that outer circle in the sense that their cus- 
tomers are going to the preferred Shell dealers. 

Do { make myself clear ? 

Mr. Huai. Yes; you certainly do. 

Senator Winery. Does that illustrate your problem ? 

Mr. Huet. Yes; very, very well. 

And one method of attempting to—May I answer that, please? 

Senator Keravuver. Sure. 

Mr. Hue. One method of attempting to attack that problem on a 
nondiscriminatory basis is to help on a feathering-out basis. That is, 
it is at the hard core of that battle in the neighbor hood of X, the in- 
dependent, that the dealers need the lowest prices, don’t they, in order 
to help them meet it ? 

But as you get out a quarter of a mile, half a mile, 5 miles, the 
very nature of it is such that that man out there doesn’t need the 
same deep assistance that the man close to X does, because people are 
less likely to drive to the neighborhood of X if they are at farther dis- 
tances, and some who have tackled this problem and realize it is ex- 
tremely difficult have said, “There is only one way: draw some con- 
centric circles around that independent and give 2 cents in the first 
quarter of a mile, a cent and a half in the next quarter of a mile, a 
cent in the next,” and so on out, like the ripples in a pond. 

It seems to be—you see, if we do that, what is to stop someone from 

saying out there that we were wrong, that we should have had 2 cents, 
not a cent and a half, in which case we have got to be able to defend 
ourselves, not on the nondiscriminatory basis which, of course, we will 
try to do, but if we are wrong there, it is to help these dealers meet 
their competition. 

Senator Keravuver. May I just inject this: In the first place, these 
little fellows out 4 miles from the other place would have to show that 
they are being substantially affected within the legal test applied here, 
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which is, substantial lessening of competition and tending to create a 
monopoly. If they could show that, you probably would want to give 
them some relief yourself. 

Mr. Hueriu. How do they prove it ? 

Senator Keravuver. If they are not satisfied with what you do, and 
they come to the Federal Trade Commission and the Federal Trade 
Commission issues a complaint, it is up to the Federal Trade Com- 
mission to show that they were so adversely affected that what was 
being done to them was substantially lessening competition and tend- 
ing to create a monopoly. 

T don’t know how you can have any rule that is not extreme, one 
way or the other, unless you have some general test and some applica- 
tion of the test by some expert body like the Federal Trade Com- 
mission. 

Mr. Huerm. In our opinion, substantially lessening competition is 
not something which you should be able to prove simply by showin 
different prices between two dealers. We do not think that shoul 
be the law. It may be the law. 

Senator Keravver. I agree with you; it isn’t the law. I don’t 
think it should be the law, either. 

Mr. Hue. Fine. Can we say so? 

Senator Keravver.. I have always said so. 

Mr. Huet. If we are going to use that same general language—— 

Senator Keravver. I think usually the test is how much gallonage 
have you lost; how much has your business lost ? 

Mr. Huan. Gallonages are lost not only because the man doesn’t 
buy his at the same low | price from us as does his competitor; gallon- 
age is lost because he decides he is not going to work quite so hard 
duri ing that week or two. There are a number of reasons w hy a man 
loses gallonage. 

Senator Kerauver. That is not relevant. He has got to show his 
gallonage loss as a result of discrimination. 

Mr. Hua. I grant you, and that is the burden to which we try to 
place it. 

Senator Keravuver. That is the burden of the Federal Trade Com- 
mission. 

Mr. Hue. But the point is if all that you have to establish to 
eliminate our defense is that there was a substantial lessening of 
competition and all you have to do to prove a substantial lessening of 
competition is to prove two different prices to two competing dealers, 
then you might as well wipe out “unless the effect thereof is to substan- 
tially lessen” and face up to the fact that you are eliminating the right 
to meet competition entirely. 

If that is not your intention, let us say so. 

Senator Keravuver. I don’t mean to carry on this colloquy too long, 
but: —- 

Senator Witry. I think this is the meat of it. 

Senator Krravver (continuing). I think I should say to you, sir, 
that so far as I am concerned, I think the Federal Trade Commission 
has been a pretty reasonable body over its history. They have a good 
group of men down there now. They have got to meet the test set up 
in this bill, that there ‘s a loss of business to the extent that it is sub- 
stantially lessening competition or creating a monopoly, and that it 
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is a result of nothing else except the discrimination which they feel 
adversely affects them. 

Mr. Hue. This very vital problem of the substantial lessening of 
competition, it seems to me, as it does to Senator Wiley—we are at the 
nub of this thing. A substantial lessening of competition may in 
1914 or may in 1936 have meant something entirely different from 
an interpretation today, which permits you to prove that by simply 
proving a simple price discrimination between two dealers. 

To me, a substantial discrimination 

Senator Kerauver. Who said just a difference of price? 

Mr. Hue. We can start with Morton Salt. 1 am saying that 
this is something we fear, gentlemen. I am not saying that this is the 
law. Iam saying it is something we fear, and complaints filed by the 
Federal Trade Commission, I think, bear it out. 

Senator Witey. What is your suggestion as to making the matter 
so clear that there won’t be this situation? Now. I think I understand 
clearly what is intended. We will go back to my analogy, the one 
stationed within a quarter of a mile and you people have five stations 
that have to meet competition with the one station. 

Do I make myself clear? 

Mr. Huet. Yes, indeed. 

Senator Wier. All at once, you help three, and the other two you 
don’t give help to. They have got a chance to complain. 

Mr. Huet. They certainly have. 

Senator Wizry. Now, then, that same five are in wonderful shape. 
Of course, I don’t agree ‘with you about 4 miles out. I know, frankly, 
that it is common practice of farmers to go to the station, and people 
in the city go to the station miles away where they can get the cheapest 
gas. There is no question about that. 

But, how to apply this thing so that the public itself and the deal- 
ers will be treated justly is the issue? Maybe we can’t do it by legis- 
lation. There are lots of things you can’t do by legislation. 

I saw this statement about immorality. Just try to correct im- 
morality by legislation. We have had the Ten Commandments for 
some years. So the main thing is to do what is necessary under 
the facts and circumstances. 

I am hoping we can find the way, sir, because I have no sympathy 
with a lot of things that have been done by people in institutions 
that have acquired power by virtue of their great wealth, and that is 
one of the things that we are facing. I think this point that we 
are discussing now should be thoroughly gone into and see if there 
isn’t some way. 

You have made one suggestion, as I understand it. You want to 
take out a phrase here of the bill. That phrase is what ? 

Mr. Hue. To substantially lessen competition. 

Senator Winry. Substantially to lessen competition. 

Mr. Chairman, I suppose it is pretty near lunch time, but I would 
like to have a legal discussion on that effect, if we could, after lunch, 
to see, just from the angle of our own counsel here, just what that 
does to the public one way or the other, and what it does to the 
dealers and to the distributors. 

Senator Keravver. I think that would be a good idea. 

Senator Dirksen, do you have any questions before we go to lunch? 
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Senator Dirksen. No. I will have questions after lunch, but I want 
to say to Mr. Jordan, you now realize what it means to have adequate 
legal counsel, don’t you? [Laughter. | 

Mr. Jorpan. Senator, I have a very good idea at the moment. 

Senator Kerauver. We will stand in recess until 2 o’clock. 

(Whereupon, at 12:35 p. m., the subcommittee recessed, to recon- 
vene at 2 p. m. of the same day.) 


AFTERNOON SESSION 


Senator Krerauver. The committee will come to order. 

I will say to the witnesses, many of whom are anxious to leave, 
that we are going to do the’ very best we can, and move along as 
rapidly as we can, and still give everybody a chance to state his 
basic position. 


STATEMENT OF J. G. JORDAN, ACCOMPANIED BY E. A. HUGILL— 
Resumed 


Senator Krravuver. Senator Wiley, do you have any questions at 
this time ? 

Senator Witry. I had some this noon when I left, but I have 
listened to a distinguished chap talk on another subject, so I will try 
to recapture them. 

I might say that I think we could simplify these hearings, Mr. 
Chairman, if we propounded a few simple questions and sent them 
out to some of these people who want to testify. We do not want 
to hear “We are against something or for something.” We want to 
know why this bill should not become law, or why this bill does not 
do the job which we think should be done, and what amendment, 
if any, should be made to it, or any other suggestion that will give 
us facts to substantiate the answers to the questions. 

We have long dissertations in the nature of generalities, which gets 
us nowhere. 

Many years ago I had to learn that once you get at the issue you 
get the job done. 

There must be something we are trying to remedy here, and I think 
that might be put very quic kly by saying that not only in your industry 
but in other industries injustice is “being done because of the power 
to do it; and if that is so, can we remedy it by legislation? Or if, as I 

said yesterday, we introduce a remedy, is it worse than the disease ? 

I have a number of letters from my own State, in relation to other 
industries, where they feel that competition no longer exists because 
of cutting prices and doing things like that. 

So have you any suggestions, sir, outside the one you have made, 
in relation to remedying this suggested bill ? 

Mr. Huaetti. No, sir. I think we have covered the suggestions we 
have in mind. 

Senator Kerauver. Mr. Jordan? 

Mr. Jorpan. No. We covered it in our statement. 

Senator Kerauver. Senator Wiley’s question is a very good and 
pertinent one. Do you wish to add anything else in connection with it? 

Mr. Huciix. Yes. I want tosay that 

Senator Wirry. Your suggestion is, we cut out that one phrase? 
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Mr. Hue. May I say that I believe our primary suggestion is that 
the law is adequate as it is today, if it is properly enforced, in the 
light of the facts. The words “good faith” are such that I think they 
should be—if properly enforced, should cover the entire circumstances. 

Senator Wirry. You think that applies as far as your industry is 
concerned. You would not attempt to say that is true in relation to 
all industries ? 

Mr. Huet. I am saying it as to the Shell Oil Co., and I am saying, 
so far as I know it, as to the oil industry. 

Senator Witey. If there should be any question about that, you 
think that the suggested bill itself would be improved if we cut out 
that phrase ? 

Mr. Huerx. It would be an improvement in the bill if you cut out 
that phrase ; yes, sir. 

Senator Witey. One other question. It would improve the bill in 
what respect ? 

Mr. Huet. It would do away with the confusion which now exists 
in the language “may be substantially to lessen competition.” 

Senator Witey. And in this matter of lessening competition, in the 
given situation as we analyzed it this morning, with the 1 gas station 
within a quarter of a mile of 3 or 4 of your own, the 1 cutting prices, 
you arranging with your dealers so that they “could meet that cut 
price ; but ‘the other folks within a quarter of a mile out here not get- 
ting it, you think, presents a situation where the folks out here might 
complain that they were given a lemon in not getting the aid? 

Mr. Hue. They might very well complain, because, as you look 
across a map of an area, SO often you find there is a station here, and 
then—not a Shell station necessarily—we don’t have enough of them 
perhaps a station of another company here, and so on, that i+ tends 
to run, it tends to race across a marketing area. 

Now, it is that kind of reasoning which has given rise, I think, to the 
view of some proponents that allowances should not be given in a city 
unless they are given equally to every dealer in the city. 

We had thought that was the view of the proponents. I do not know 
now whether they want us to be able to give allowances which we do, 
or whether they do not wish us to give allowances. 

Senator Witey. What I am getting at is, that situation would cre- 
ate a set of facts which, in your judgment, would create the issue as to 
whether you are substantially lessening competition ? 

Mr. Hvemu. The query would be whether we had, by giving a better 
price to one dealer than we did to another dealer, satisfied that re- 
quirement of substantially lessening competition. Do I make myself 
clear ? 

Senator Witey. Yes; you make it clear to me. I just want to know 
whether there is any way that the question of a yardstick, or the ques- 
tion of a phrase, that might take care of the situation, and yet not 
leave it open so that we know there is monkey business going on at 
times, you know. 

Mr. Huemu. I can only speculate as to w ‘hat the legislators intended 
originally when they used the language “may tend to substantially 
lessen competition.” Iam inclined to think they meant competition of 
a very general scope. 

But as the provision is coming to be interpreted, we fear, and I be- 
lieve with some justification, that any price discrimination between 
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two competing buyers may be sufficient for a finding that our action 
may tend to substantially lessen competition. 

think the trouble comes in the interpretation of those words, and I 
would suggest that if we are—if you intend, as legislators, to adopt 
some other meaning, that it is better not to go back and use the same 
old words, which perhaps today have a different meaning from those 
originally intended. 

Senator Winey. I think the record should be very clear now as to 
just what you say the issue is and what you think the remedy is: Do 
not pass the bill; or, if we do, cut out the phrase. 

Mr. Hue. We have, excuse me, Senator, two other alternatives in 
our statement, too, which should not be overlooked. One is that we 
should be expr essly allowed to give allowances to customers, not for 
the purpose of injuring competition, but for the purpose of helping 
them meet their competition. 

Senator WitEy. You think that is prohibited ? 

Mr. Hvar. It may be prohibited today. I think it is permitted. 
But if you wish us to have that right, it would be helpful that that 
right be made clear. 

Senator Witey. How would you phrase that ? 

Mr. Hue. Sir, I don’t have the exact language. I would be very, 
very glad to submit such language to you. 

Senator Witey. That is, we should permit you to choose whom you 
wanted to favor ? 

Mr. Hue. The element of good faith runs throughout this. 

Senator Witry. What is the other one? That is three. What is 
four ? 

Mr. Huet. Define what is meant by those words “may be sub- 
stantially to lessen competiton”; if you intend to retain them in your 
bill, then define what you mean by them. 

Senator Wier. Do you not think the definition would be worse 
than the phrase? 

Mr. Hvar. I think when it comes down to framing a definition 
of what you mean, the issues will be so clearly pinpointed that you 
will be faced with the conclusion that the remedy is worse than the 
disease. I hope you understand me. 

Senator Witry. I have no further questions. 

Senator Dirksen. Mr. Hugill, have you participated in any Robin- 
son-Patman cases before the Federal Trade Commission? 

Mr. Huet. Yes, sir. 

Senator Dirksen. You are familiar with the procedure, I take it? 

Mr. Hue. To a certain degree; yes. 

Senator Dirksen. In the hope that maybe we can either dispel or 
add to the confusion, I think we might just as well recur to the lan- 
guage that is before us, and see what this means. So we will take the 
first couple of clauses of the language in the bill. You have a bill 
before you there. 

On page 2, beginning on line 8: 

Upon proof being made at any hearing on a complaint under this section 
that there has been discrimination in price or services or facilities furnished, 


the burden of rebutting the prima facie case thus made by showing justifica- 
tion shall be upon the person charged with a violation of this section. 
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Stop for the moment. Let’s recur to the Birmingham case. The 
docket does not indicate who the complainants were, nor how many 
there were, but it is fair to assume, of course, that a complaint was 
made to the Federal Trade Commission. 

Mr. Huet. Yes, sir. 

Senator Dirksen. And fair to assume that it may have come from 
an independent, although it might have been somebody else. 

Do you have knowledge as to who the complainant was in that 
case ? 

Mr. Hvettt. I do not. 

Senator Dirksen. At that point, they doubtless allege, as para- 
graph 6 so states, that there was a price discrimination among the 
dealers in the city of Birmingham. That was the gist of the allega- 
tion, was it not? 

Mr. Hue. That there was discrimination—— 

Senator Dirksen. Well, Pure Oil—— 

Mr. Huei. Yes; there was discrimination. 

Senator Dirxsen. Pure Oil lowered its price to the dealers in 
Birmingham, 

Mr. Huet. Yes; to all of them. 

Senator Dirksen. Evidently it did not go beyond that. 

Mr. Hvern. Correct. 

Senator Dirksen. Only in the city of Birmingham. 

Mr. Huemu. Yes. 

Senator Drexsen. Now, once that has been recited before the Com- 
mission, the prima facie case is established, under this language, is 
it not? 

Mr. Huertt. I believe so. 

Senator Dirksen. And the prima facie case having been established, 
then the burden of proof passes, does it not? 

Mr. Huet. I think so. 

Senator Dirksen. And the burden of proof at that time is on the 
seller to show justification. 

Mr. Hues. Yes. 

Senator Dirksen. How would the seller show justification in order 
to plead good faith in lowering his price to meet a competitive price? 

Mr. Huemx. He would show what the competitive pricing condi- 
tions were in that market, prices being charged by competing suppliers 
to dealers which compete with those of the Pure Oil Co. 

He would show the prices being charged by the dealers themselves 
to the public, that is, those dealers which compete with the dealers of 
the Pure Oil Co.; and, having shown those prices, would then show 
what his prices were, to show that he had done no more than to meet 
rather than to go lower than the competitors’ prices. 

Senator Dirksen. He might justify this action by showing a dif- 
ference in cost, too? 

Mr. Huerru. Yes indeed. 

Senator Dirksen. So in those cases, to lower the price to meet a 
competitor’s price, he avails himself of the defense in the law indicat- 
ing that in good faith he lowered that price to meet the price of the 
competitor. 

Mr. Huenx. That is right. 
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Senator Dirksen. There is a point at which that defense is not 
available to him, and exactly what is that point? At what point is he 
despoiled of the right to this good-faith defense ? 

Mr. Huem. Under the law as it exists tod: ay ¢ 

Senator Dirksen. Yes. 

Mr. Huermu. Well, if he in fact—— 

Senator Dirxsen. No, under this bill. 

Mr. Huenn. Oh. If the effect of his discrimination in price between 
his dealers in Birmingham and his dealers elsewhere substantially 
lessens competition, that is, may be to substantially lessen competi- 
tion, with the result that that action could be established as having 
hurt the competitors of the Pure Oil Co., or the competitors of Pure 
Oil Co.’s dealers. 

Senator Dirksen. That, then, is the language in the first proviso 
that begins on line 15, which says: 

Provided, however, That unless the effect of the discrimination may be substan- 
tially to lessen competition or tend to create a monopoly in any line of com- 
merce in any section of the country. 

Now, if it is established that there is a lessening of competition, 
and if it is established that there is a tendency to create monopoly, 
and that is established, then his defense goes out of the window, 
under this bill. 

Mr. Huei. That is correct. 

Senator Dirksen. That is your understanding of it ? 

Mr. Hue. That is correct. 

Senator Dirksen. That is my understanding of it. 

Mr. Huern. Right. 

Senator Dirksen. All right. 

Now we go back to this plirase, “m: ay be substantially to lessen com- 
petition in any section of the country. 

Take the Birmingham case. Suppose they had offered this lower 
price to only half the dealers in Birmingham and not all of them, 
what would have been the result, in your judgment ? 

Mr. Huei. That might very well have been a substantial lessen- 
ing in a section of the country. 

Senator Dirksen. Suppose they had made this low price available 
to only one-fourth of the dealers in Birmingham ? 

Mr. Hues. Logically, it might very well follow, if it is in a par- 
ticular section of Birmingham, that the same result would obtain. 

Senator Dirksen. In other words, that is in large measure a ques- 
tion of fact which, in the first instance, is going to be determined 
by human judgment on the Federal Trade Commission, is it not? 

Mr. Hvaitu. Yes, or the court in a private action. 

Senator Dirksen. Afterward with the court. But first of all, 
with the Federal Trade Commission; and then after that, the court, 
if the case is reviewed. 

Mr. Huet. Yes. 

Senator Dirksen. But that is where the judgment is made as to 
whether the facts in the case constitute a substantial lessening of com- 
petition or tend toward monopoly. 

Mr. Huet. That is right; that is right. 

I pointed out the court, because in a, treble damage action by a 
private litigant, it doesn’t go through the Federal Trade Commission. 
It goes before a court directly. 


91068—57—pt. 1 9 
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Senator Dirksen. On that point, Mr. Hugill, you mentioned the 
Morton Salt case this morning. I understand that the Morton Salt 
Co. made their less-than-carload price available to 99.1 percent of the 
sellers, grocers, customers. But, notwithstanding that fact, it was said 
there was a reasonable possibility of lessening competition. And if 
that was the finding, obviously, then, they were in violation of the 
law, is that not correct ? 

Mr. Hueru. Yes. 

Senator Dirksen. So the question is, Where do you draw the line 
in an effort to protect your own customers ? 

Mr. Hue. We have our difficulties in that problem. 

Senator Drr«sen. I am frank to confess that since the hearings 
last year, and I helped to vote this bill out of subcommittee and 
voted to incorporate it in the premerger bill when it went to the Sen- 
ate floor, but I become terribly disconcerted about it, and I may say 
to you that I am not going to add any more confusion on the lawbooks 
if I can help it, and either we are going to do a job that is clear-cut, or 
I find myself at variance with others who sponsored this bill. 

T was one of the cosponsors last year. But since that time, the so- 
called freight absorption clause was added to it, and also that provi- 
sion “in any section of the country,” So I am just as confused as 
anybody as to how far you go before you transgress here. 

That brings me up to the next question: There is only one way to 
find out, and that is to do it. And then, of course, if you are charged, 
you just as well summon all your lawyers and start for the Federal 
Trade Commission; is that not correct? 

Mr. Hueiuu. Yes. And that apparently is what Pure Oil Co. did. 

Senator Dirksen. You see, in all the hearings on the General Motors 
business that we had last year, they were constantly trying to find out 
from the Department of Justice what they could do and what they 
could not do along certain lines, but they could not find out, and about 
the only answer they got was “Go ahead and do it, and find out for 
yourself whether you will land in our shop or not.” 

And anything which is conducive to litigation is, in my judgment, 
not good for the country, notwithstanding the remark that. was attrib- 
uted to Mr. Patman of the House of Representatives when he said, 
“That is what lawsuits are for.” 

3ut certainly in all good conscience, it is not the function of Con- 
gress, and it should be anything but the function, to leave the law 
in an unclear and vague status so that there is constant higgling as 
to what it means and what you can do and what you cannot do, and 
whether or not you are hurting one whole segment of enterprise in 
the country while you are trying to help another. 

Now, that is the way I understand thisthing. And if Iam wrong, I 
hope there is somebody in this room who is going to dispel it. I am 
trying to avoid stump speeches. I am just searching for information, 
that is all. 

I am just going to add to it, lest we do not get it in the record, that 
the Chairman of the Federal Trade Commission appeared before this 
committee on the 27th of June 1956, and I set out the particulars that 
he laid out to the committee, which begin on page 320 of the steno- 
graphic record. That is former Congressman John Gwynne, of Iowa, 
who is presently the Chairman of the Federal Trade Commission. 
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In commenting on this matter, he said: 


1. The defense applies only to a seller who, without the defense, would be 
guilty of a prohibited discrimination. It would not, of course, apply to a situa- 
tion where the seller in order to meet a lower price reduces his price to all of 
his customers. 


I think we are all agreed on that. If the price differential is ex- 
tended to everybody, why, that is a good defense in itself. 


Nor would it apply to a reduced price to any buyer could he cost-justify. 


We are agreed on that. If he comes in and avers that here are his 
on ‘costs and that is the reason he could do it, he could lower 
the price. So he is safe on that ground. 

Nor would it apply to situations covered by the last proviso in section 2 (a). 
Such differences in prices are permitted regardless of any effect or probable effect 
on competition. 

2. The burden of proving the defense is upon the seller claiming it. 

3. The defense is good only where the reduction in price is to meet the lawful 
lower price of a competitor. It cannot be used to justify a price below that 
of a competitor. 

4, The defense is good only in meeting individual competitive situations. It 
cannot be used to justify discriminatory pricing systems based on some vague 
theory of meeting competition. 

5. It can be used only in defensive situations, that is, to retain a customer 
and not to gain a new one. 

Are you satisfied that that is the purport of the law? 

Mr. Huei. Yes. I might have some qualifications about one pro- 
vision of it relative to the broad scope of, I think it was, about the 
third paragraph, with respect to systems. ’ 

Senator Dirksen. You mean pricing systems? 

Mr. Huemux. That is a matter which is again before the Supreme 
Court. 

Senator Dirksen. He covers that a little bit further. 

Mr. Huei. Yes. 

Senator Dirksen. He says: “I know of no case holding to the con- 
trary.” 

Senator Wiiry. Is that the law as it is or the bill that he is talking 
about ? 

Senator Dirksen. That is the law, so far announced. 

Senator Wizey. All right. 

Senator Dirksen (reading) : 

6.. The lower price must be given in good faith to attain the limited objec- 
tive permitted by the law, which is the defensive meeting in an individual compe- 
tive situation of a lawful lower price offered by the competitor. The defense 
does not permit predatory price reductions to destroy an individual competitor 
or the competition in a limited area. This is the effect of the holding of the 
Supreme Court in Moore v. Mead’s Fine Bread Co. (1954, 348 U. S. 115). 

Are you familiar with that case ¢ 

Mr. Huet... Genet ‘ally, yes; and I agree with that statement. 

Senator Dirksen. My understanding i is that in that case, they cut 
the prices in only one ‘little village in New Mexico on the price of 
bread; is that correct ? 

Mr. Hue. Yes. 

Senator Dirksen. And it was out of that that they were charged 
with discrimination. 

Mr. Huet. That is right. 
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Senator Dirksen. I notice in the docket so far as the Pure Oil case 
is concerned—I do not know whether I have it here or not—that in 
the second paragraph of the allegations in No. 6 is this question of 
whether or not, since it was done in Birmingham—in the second para- 
graph of No. 6: 

Since on or about December 29, 1955, respondent Pure Oil Co., in the course and 
conduct of its business as above described, has sold its gasoline to certain dealers 
located in and around Birmingham at prices substantially lower than the prices 
charged by said respondent to other of its retail purchasers of gasoline located 
in the State of Alabama as well as in the States of the United States. 

If that means anything, it must mean there was an allegation that 
because they did it in Birmingham, it might have some effect on com- 
petition in the whole State of Alabama and, for that matter, in some 
of the other States of the Union. 

Do you gather the same impression from that paragraph ? 

Mr. Hvar. Yes. The next paragraph: 

The effect of the aforesaid discriminations or of any appreciable part thereof 
has been or may be substantially to lessen competition or tend to create a monop- 
oly in the lines of commerce in which respondent and its favored customers are 
respectively engaged, or to injure, destroy, or prevent competition with respond- 
ent or with said favored customers who receive the benefits of said discrimina- 
tions or with the customers of either of them. 

Senator Dirksen. That is about the whole bag of tricks, is it not, 
when you finally come before the Federal Trade Commission / 

Mr. Hue. I say we don’t know where we are, in the light of the 
Pure Oil case, whic h says if you lower in the whole citv you may be 
injuring competition at the primary level or at the secondary level; 
and in the Sun case where, if you give the allowance to one but not 
others of your dealers, that you may be injuring competition at the 
secondary level among your own dealers. 

Now, which way should we jump? What should we do? Ap- 
parently the Federal Trade Commission today feels that that law is 
adequate, because they filed these two cases. 

Senator Dirxsen. I have no more, Mr. Chairman. 

Senator Kerauver. Senator Wiley ? 

Senator Witey. May I ask Senator Dirksen, that particular allega- 
tion there, that is in the Alabama case? 

Senator Dirksen. The Birmingham case; yes. 

Senator Witrey. The Birmingham case. And the status of that at 
present ¢ 

Senator Dirksen. I do not know what the status of that is. 

Senator Keravuver. I understand a complaint has just been filed, and 
it has not yet been determined. 

Senator Witey. May I ask, you read there that they alleged that 
because the oil company did not give to those others in the State, and 
in the United States, the same price 

Senator Dirksen. No. Here is the averment: 





Respondent, Pure Oil Co., in the course and conduct of its business, has dis- 
criminated in price between different purchasers of its gasoline of like grade 
and quality by selling it to certain of its customers at higher prices than it did 
to other of its customers. 


All of which evidently is conceded. 


Since on or about December 29, 1955, respondent Pure Oil Co. in the course 
and conduct of its business, as above described, has sold its gasoline to certain 
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dealers located in and around Birmingham, Ala., at prices substantially lower 
than the prices charged by said respondent to other of its retail purchasers of 
gasoline, located in the State of Alabama as well as in the other States of the 
United States. 

Senator Witry. Yes. 

Senator Dirksen. So where is the area beyond which you either 
stay out of trouble or you get into trouble? I think that would be 
an unfortunate thing. 

Senator Wirey. Of course, the question we have got to think about 
now, if that is the case, is whether or not the present statute requires 
any ‘remedy ing, or whether we have got to wait until after that deci- 
sion is handed down, because certainly if they are going to imply a 
situation to meet competition in a certain locality, they reduce prices. 
That means that the law says you have got to charge that same price 
all over the country. 

I do not think it does, myself. Why they made that allegation, I 
do not know. 

Can you answer it, Mr. Dixon / 

Mr. Dixon. Yes, sir; I think I can, sir. 

I think what is charged in this complaint is not that they are meet- 
ing competition ; that Pure was the one who started it. That is what 
they charge here in this complaint. It is alleging against Pure Oil 
that they are the ones who lowered the price, and it isn’t in good 
faith to meet anybody, but they did it themselves. It hurts on two 
levels, the customer and their competitive refiner. 

Mr. Huei... Then, Mr. Dixon, doesn’t the present law, with its 
“good faith” requirement, offer sufficient answer to that point? 

Mr. Drxon. Doesn’t what ? 

Mr. Hvuenu. In other words, how can Pure Oil use the meeting 
competition defense when it hasn’t acted in good faith? 

Mr. Drxon. Maybe you can’t, I don’t know. If you didn’t act in 
good faith, you certainly can’t interject it. I mean, this case is filed 
under the existing law as interpreted by the Supreme Court in Stand- 
ard and in Balian, and therefore obv iously the Commission, which 
must. know what the law is, must believe that they can prove it in the 
face of those decisions. 

Mr. Hue. Yes, sir. 

Senator Dirksen. To show you how clear the Chairman of the 
Trade Commission is in this, Mr. Hugill, I read from page 330 of the 
transcript of last year. This is John Gwynn, Chairman of the Com- 
mission, speaking. He says: 

It would be easier to express an opinion on the proposed law— 
meaning the bill we had before us— 


if there were concrete evidences of its need, if specific cases could be given 
where the present law is inadequate, and that a better result would be secured 
for the public under the proposed bill. 

You see, that is how uncertain the Chairman of the Federal Trade 
Commission is about this. 

Mr. Huemu. Yes. 

Senator Krravuver. I think this should be pointed out. Mr. Hugill, 
I will ask you if this is not true: Section 2 (a), which is not intended 
to be amended by this bill we have before us, sets up what is discrimi- 
natory pricing, does it not ? 
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Mr. Hvar. It does. 
Senator Keravuver. Under section 2 (a), it must be, first, in inter- 
state commerce, is that not correct ? 

Mr. Huan. Yes. 

Senator Kerauver. The second thing is that there must be a dis- 
crimination in commerce. Is that not true? 

Mr. Huet. Yes. 

Senator Kerauver. And the third is, reading in section 2 (a) : 

Where the effect of such discrimination may be substantially to lessen competi- 
tion or create a monopoly in any line of commerce. 

That is the third factor in connection with the discrimination, is 
it not? 

Mr. Huet. Yes, sir. 

Senator Keravver. So, then, when you come to section 2 (b), the 
first part of which is not changed by this amendment, everything in 
section 2 (b) down to the “Provided, however: ” clause is the same as 
the present law, where it says: 

Upon proof being made at any hearing on a complaint under this section that 
there has been a discrimination. 

Does that not mean that the Government has furnished proof that 
there is a discrimination as is defined in section 2 (a) ; that is, that it 
is in commerce, that there was a discrimination, and that the Govern- 
ment has, at least on a prima facie basis, shown that it substantially 
lessens competition ? 

Mr. Huet. The defense of meeting competition isn’t of interest 
until you have established a discrimination. 

Senator Kerauver. But the Government cannot start until it has 
shown those three things, that it is in commerce, that there was a 
discrimination, and that it was such a discrimination as to substan- 
tially lessen competition. 

Mr. Hue. As to point 3, how does the Government establish 
that? 

Senator Kerauver. That is up to the Government, but—— 

Mr. Huemu.. Under the cases, how does it establish it? 

Senator Keravuver. I will come to that in just a minute. 

After those factors have been shown, you come to section 2 (b). 
Then the defendant, or the person against whom the charge is made, 
may use in his defense, first, that it wasn’t engaged in commerce, 
which would be a good defense, would it not ? 

Mr. Huei. Yes. 

Senator Kerauver. Or second, that it had cost justification or was 

urchased in larger amounts, or some cost justification, which would 
be a good defense, a complete defense; is that not true? 

Mr. Huet. Yes. 

Senator Keravver. Or third, that it did not rely upon any of those, 
if it showed that it was meeting competition; that in meeting the 
lower price, it did not substantially lessen competition or tend to 
create a monopoly, which would be a complete defense. 

Mr. Huet. Yes. But before he gets to that last point, he would, 
if he could, try to show that the effect of the difference in price was 
not a substantial lessening of competition. 

Senator Kerauver. Yes. 
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Mr. Hue... And then, failing that, which he might very well fail 
to do under the cases today, he would then be left to the defense of 
meeting competition. And if you take away from him that defense, 
because it has already been established in the affirmative case, you 
have for all practical purposes taken away from him the right to 
meet competition. 

Senator Kerauver. But the point I was trying to make, sir, is that 
the Government, in order to establish any case at all, has to comply 
with the requirements of section 2 (a)—in commerce, a discrimina- 
tion, and at least make a prima facie case that there was such a dis- 
crimination as to lessen competition or tend to create a monopoly— 
before the person charged has any responsibility of meeting anything. 

Mr. Huertt. I believe that is right. 

Let me add to my answer to that question, however, that the diffi- 
culty here is that last point. When you say it is necessary for the 
Government to prove the substantial lessening of competition or in- 
jury, it sounds as though that were a terrific burden, Whereas a 
look at F. 7. C. v. Morton Salt or the Moog case would indicate that 
to prove that, it is only necessary for the Government to establish 
that two competing buyers from the same supplier paid different 
prices, and there were absent those other justifications which you have 
mentioned. 

Senator Keravuver. Mr. Hugill, you mentioned the Morton Salt 
case. In the Morton Salt case the Supreme Court did say, did it not, 
if there is a reasonable possibility, that it might ? 

Mr. Huetrx. Yes, the word “may” was so construed. 

Senator Keravuver. Now, the Supreme Court has changed that rul- 
ing. as you know, of course. 

Mr. Hvuetit. Reasonable probability. 

Senator Kerauver. In the Standard Oil of California case, it is 
now “reasonable probability”; is that not correct ? 

Mr. Hucuu. I believe that is correct. 

Senator Kerauver. For your information, as you also know, Con- 
gress itself has adopted the “reasonable probability” interpretation 
rather than the “reasonable possibility,” in passing the amended sec- 
tion 7 act, using the same language, the phrase, the intent of Con- 
gress is that there must be a reasonable probability, not possibility. 

Mr. Hvermu. Yes. 

Senator Kerauver. So that does pretty well dispose of the Morton 
Salt case, at least that language. 

Mr. Huatri. Well, I would like very much to read a section from 
the Morton Salt case, if you wish me to, on this point. 

Senator Kerauver. We know the Morton Salt case, but the Stand- 
ard Oil of California case came afterward. That is the test which 
has to be met now—“reasonable probability,” and not “reasonable 
possibility.” 

Mr. Huetty. Gentlemen, the problem with which we are faced is 
determining whether there will be or there will not be a substantial 
lessening of competition when we give different prices to competing 
dealers, or when we give different prices to dealers in one market 
from those which we charge dealers in other markets. 

Now, if it is your intention by your bill to permit us to help some 
dealers in individual markets without covering the entire United 
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States or the entire State or the entire city of Detroit, when we give, 
when we lower a price to enable a dealer to meet his competition, 
then we respectfully suggest that you should use different language 
in this bill. 

And I am not substituting, I am not going to give you other words 
for that, but it is just that the words “substantially lessen sompeti- 
tion” have been given a meaning, which is satisfied, in my opinion, 
acting cautiously and conservatively, whereby prices, different: prices 
given to competing dealers may satisfy that requirement, and I think 
you, if you were conservative, ¢ autious attorneys, as you are, in advis- 
ing your clients would have that same fear. 

Senator Dmxsen. I have 1 or 2 more things, Mr. Chairman. 

Senator Kerauver. All right, Senator Dirksen. 

Senator Dirksen. This is purely speculative, Mr. Hugill, but let’s 
consider that Birmingham case. How much proof would the re- 
spondents have to bring before the Federal Trade Commission, speak- 
ing now in terms of volume, to defend itself against these charges? 

Mr. Hverm. I don’t know that I understand that question fully, 
Senator. 

Senator Dirksen. Suppose you were the attorney for Pure Oil, 
and you are familiar with the averments there before the Federal 
Trade Commission. 

Mr. Huet. Yes. 

Senator Dirksen. How much would you have to bring down by 
way of evidence and testimony and documents, and goodness knows 
what all, to be prepared ? 

Mr. Hvar. W ell, I can only say a great amount of such evidence, 
because my concern would be to prove the existence of a competitive 
situation which I was trying to meet. I would have to bring in evi- 
dence of the existence of those lower prices at the time I, Pure Oil Co. 
dropped my prices. 

Senator Dirksen. As an outside estimate, what cost would be in- 
volved in defending against an allegation of that wind, speculative, 
of course ? 

Mr. Hver. I will guess that attorneys’ fees in the Pure Oil case, 
assuming that it goes to the Supreme Court of the United States, will 
conservatively run $50,000. I cannot begin to estimate the expense to 
the Pure Oil Co. in the time it spends in preparation and in the time 
of its officials in testifying and being ready for the case. 

Your judgment would be as good as mine, I believe, Senator, in 
that respect. 

The time spent in our organization, trying to figure where we can 
give allowances and where we can’t, is a very costly proposition. 

Senator Dmxsen. I have one other observation. Speaking of ’ 
Supreme Court taking the position of “reasonable possibility” 

“reasonable probability,” it just runs in my mind there were an un- 

broken line of decisions for 100 years with respect to the submerged 
lands, and then suddenly came a Supreme Court which threw over 
every decision at every judicial level after a 100 years of precedents in 
that field. 

So who shall say what it will be like from time to time? 

Mr. Hue. Well, the number of years between “reasonable possi- 
bility” in Morton Salt and “reasonable probability” in Standard of 
California is not very great, either. 
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Senator Dirksen. I have only one other thing, Mr. Chairman, and 
I think this is an appropriate time to submit it for the record. It is 
a letter fromthe Illinois State Bar Association addressed to me. 

Senator Kerauver. Without objection, it will be printed. 

(The letter referred to may be found on p. 1337.) 

Mr. Dixon. Mr. Jordan, to get back to you, sir, you will recall your 
statement that I referred to, the paragraph on page 6 in your state- 
ment, where you had set forth the present policy of Shell. 

[asked you whether or not your company hasn’t, since October 1956, 
represented to your dealers that it could not lower your price to them 
without lowering the price to all of your dealers in your whole market 
area? 

Mr. Jorpan. When you say “representing to our dealers,” are you 
talking dealers as a whole? 

There are two things: One is that pamphlet that I gave you on the 
reprint that you have, which has just gone out; and the other is a 
manual which you have in your hand there, which is a manual for 
discussion leaders which is used in the meetings of dealer panel groups. 

Senator Keravuver. Let’s identify the manual which is referred to. 

Mr. Jorpan. I do not have that—it is part of the corporate records, 
by the way. 

Senator Kerauver. It will be marked as “Exhibit 11a” and placed in 
the subcommittee’s files. 

Mr. Jorpan. It is used for those leaders to follow on questions par- 
ticularly on which they are not informed when the dealers might bring 
them up during the course of these panel discussions. 

Those panels will run from 10 to 15 dealers. They are held any- 
where from 3 to 9 month intervals, depending on the areas. 

I would guess—and this actually was built up sometime in August 
or early September, and we weren’t sure whether they went out in 
October or not, so therefore we put it in, but that is a digest, in effect, 
not. only on S. 11, but the divorcement bill, the Michigan bill, and sev- 
eral others, for the use of such leaders if such questions come up. 

To that extent, if the questions have been raised within those meet- 
ings, then I would assume that the discussion leaders have informed 
those dealers somewhat in accordance with the writeup of the digest 
that you have. 

Mr. Dixon. The writeup of the digest I have, on page 25, suggests 
to those leaders that, with respect to these price-war questions, it states: 

Sut their supplier would have to reply that he could not safely cut the tank- 
wagon price in that area unless it made an identical cut throughout its marketing 
territory. 

Mr. Jorpan. Which is the question brought up in the Pure Oil case, 
and exactly the question that has been discussed. 

Mr. Dixon. In other words, your instructions to your leaders was to 
tell the dealers that they could not be given a price concession without 
giving it to all of them? 

Mr. Jorpan. That undoubtedly would have been one of the decisions 
reached in the face of the Pure Oil case, until the Pure Oil case is 
decided. 

Mr. Huei. Mr. Dixon, the word “safely” is a very, very important 
word in that and, believe me, we cannot safely do that. 

Senator Kerauver. When was this pamphlet prepared and when 
did you start the policy ? 
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Mr. Jorpan. It is a permanent thing, Senator, that is revised from 
time to time, for the use of these leaders as new subjects come up. It 
embraces the whole field of service-station operation and service-sta- 
tion problems, and all types of material and information. 

It is not one—that was not for general circulation beyond the so- 
called district-manager level. 

Senator Keravuver. In other words, it is for the district managers 
to call the dealers in to tell them about legislation ? 

Mr. Jorpan. Not about legislation. To discuss any and all problems 
that the dealers bring up in the course of these, and if legislation is 
brought up, to try to be informed on that portion of the legislation 
that is current from time to time. 

Senator Krrauver. You make quite an argument against H. R. 11 
and §. 11 in this manual. 

Mr. Jorpan. Which, when you read it, is quite along the lines of the 
discussion that has taken place here. 

Senator Keravuver. Yes 

Anything else, Mr Dixon? 

Mr Drxon Only one thing to Mr Hugill: 

As an attorney, isn’t your basic objection to the nondefinition or 
circumvention of this “substantial lessening of competition” the same 
criticism that could be made of the Sherman Act? Section 1 says: 

“Contracts in restraint of trade are hereby declared unlawful,” not 
defining a contract 

Section 2 of the Sherman Act says: 

“Monopolies or attempts to monopolize are declared unlawful” They 
are not defined 

The Federal Trade Commission Act says: 

“Unfair methods of competition are hereby declared unlawful.” 

In every State, don’t you know and aren’t you aware, for instance, 
in the domestic-relations laws, that crue] and inhuman treatment is one 
of the reasons that a woman can divorce her husband, but it isn’t spell- 
ed out? Aren’t you also aware that throughout the States, a person 
could be put in jail for things like mental incompetency, but it does not 
set down exactly the limits of his sentence? 

Isn’t your basic objection, sir, to the whole foundation of the anti- 
trust laws, which are not definitive but are generally stated, and left 
up to the administrative courts or the courts of this land to circum- 
scribe? If the phrase “substantial lessening of competition” were 
taken out of this act, wouldn’t your objection also destroy 40 years 
of the doctrine of inclusion and exclusion by the courts? 

This was the language that was written in 1916 in the Clayton Act, 
in section 2, section 3, and section 7. You would change that whole 
body of law, would you not, sir? 

Mr. Hue. The answer to the last question is no, I would not 
change that whole body of law. 

Senator Wixey. Even if you had the power? 

Mr. Hueru. Yes, believe me, even if [ had the power. 

We subscribe to certain of the statements made by Senator Kefauver 
this morning about the need for generalizations in certain phases of 
the law. However, when you are attempting to improve a situation, 
to clarify a situation, I do not believe you do it by bringing in lan- 
guage which is vague. 





TO AMEND SECTION 2 OF THE CLAYTON ACT 135 


Senator Kerauver. Mr. Hugill, this is not being brought in for 
the first time. The same language is in section 2 (a). 

Mr. Hvem.. Why do you put it in this bill, if you are trying to 
improve a situation ? 

_ cabin Kerauver. The point I make is that we do not bring it 
in. It is in section 2 (a), which is not being revised here at all. 

Mr. Hvaini. Can we talk about 2 (b) ? 

Senator Keravuver. I mean the language that you complain about 
is not new in the Robinson-Patman Act. It is in section 2 (a), which 
is not changed here at all. 

Mr. Hvuattu. Senator, I agree with you, and it is in 

Senator Kerauver. It is in section 3 and section 7. 

Mr. Hvueiti. I am not trying to change the law, the burden of 
proof, the elements of proof, under section 2 (a). I am only saying 
that when you seek to take away the defense of meeting competition 
on the ground that it may substantially lessen competition, you are 

applying the same narrow standards in defense that you are in the 

rmative portion of the statute, and I think if you wish to be helpful, 
which I know you do, the way to be helpful is to be specific; and 
before you can be specific, it is necessary to know exactly what the 
difficulty is, and what you are hoping to do by this bill. 

Mr. Drxon. Would you like to have the Sherman Act defined on 
what contracts are unlawful or what actions constitute a monopoly ? 
You remember when the Cellophane case went to the Supreme Conixt, 
that Court itself, on a split decision, decided that was not a monopoly. 

Mr. Hvaiii. Let us not compound the confusion, really, Mr. Dixon, 
by adding indefinite language in your new bill. 

Mr. Dixon. This is the same language. 

That is all I have, sir. 

Senator Kerauver. All right. 

Senator Diksen. I have one observation, Mr. Chairman, before 
we leave this. 

Thinking of Mr. Dixon’s questions to you, probably because the 
law was not definitive enough in the first place with respect to all 
antitrust proceedings, we have got 200 lawyers, perhaps, or more, 
down in the Department of Justic e, and when they start preparing 
a case they are all over the lot and sometimes it takes a year to 
prepare the case, and it then takes the respondent maybe a quarter 
of a million dollars to defend it in court. Whether it proves anything 
or not, I do not know, but that is one of the results of not being 
sufficiently definitive, and eliminating the confusions. 

Now, one other observation. 

There was a very interesting article in the Harvard Law Review 
some years ago that I read, which started out with the sentence: 


The law is not what is in the intent of Congress, but what the Court says it is. 


Then the author said: “Congressional intent is a fiction,” and I am 
afraid too often that has been true. It is because of carelessness in 
using specific language with precise meanings that we get into so 
much litigious difficult today. 

Senator Keravuver. Mr. Jordan, I should like to ask you 2 or 3 
things to clear this up, if T can. 

You said that you got the idea of this October meeting, and then 
afterwards Mr. Ellis, ‘the counsel for the National Oil Jobbers Coun- 
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cil, I believe you used the words, gave the oil industry hell for not 
doing something about the problems. 

Mr. Jorpan. That is right. 

Senator Kerauver. What was the purport of what he wanted to get 
youtodo?’ To form some association or get some organization going? 

Mr. Jorpan. Well, the approach was on the principle of having an 
agency that could develop this information, coordinate all the facts, 
and to disseminate that to the various jobber groups for which he was 
talking specifically at that time, throughout the country. 

And his approach to me was, as I mentioned, in my capacity as vice 
president of the division of marketing of the Petroleum Institute, 
thinking something could be done in the framework of the division of 
marketing. And I pointed out under our bylaws it could not be done. 

Senator Krerauver. You mean he wanted the oil companies them- 
selves to do something ? 

Mr. Jorpan. He was actually thinking in terms of getting a broader 
information bureau, and that, together, as I said, with the information 
that I had developed when I was down here at the National Congress 
of Petroleum Retailers meeting, indicated that there was a possible 
need for it, and the two just came together about the same time; in 
fact, within 10 days or 2 weeks. 

Senator Kerauver. Did you have further correspondence with him 
or conversations with him about it? 

Mr. Jorpan. No further correspondence with him at all. 

Senator Kerauver. You were aware of the fact when you talked 
with him that he had been active in opposition to S. 11 and H. R. 11? 

Mr. Jorpan. I was aware from the testimony of last year, yes. 

Senator Kerauver. Did you discuss that with him? 

Mr. Jorpan. No. In fact, we didn’t even talk S.11. It was in the 
whole field of legislation. 

Senator Keravver. I have not examined all the oil companies repre- 
sented at this Chicago meeting, but you seem to have had representa- 
tives from all of the major integrated companies present. 

Mr. Jorpan. Well, when you say “all,” I am not certain of that, 
Senator. That list is not only the majors, but also a cross section of 
the independents; and likewise, as I said, the dealers and the jobbers 
and others. 

Senator Keravuver. I see Gulf, Sinclair, Standard. 

Mr. Jorpan. I think you will find most of them there, and I think 
it was fundamental—I think it was necessary, because they are in 
effect the fundamental suppliers of most of the marketers in the 
country. 

Senator Keravuver. Could you tell us how many man-hours or how 
much work you have done in explaining this S. 11 problem to your 
dealers all over the country ? 

Mr. Jorpan. How much I have personally done? 

Senator Kerauver. No, your organization. Has it been a major 
project ? 

Mr. Jorpan. No. The only thing we have done is in keeping with 
those meetings under the dealer council or dealer panel groups, and 
I would guess that in probably the last 5 or 6 months, there has been 
something on the order of maybe 2,000 dealers attend those panel 
discussion all over the country from time to time; if they came up 
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in those discussions, I would not know. I imagine that it has in some 
of them. 

Senator Krrauver. I notice in the American Petroleum Institute 
Committee’s letter, that the first thing talked about here in the second 
perenne is this bill. The letter seems particularly to relate to this 

ill 

Mr. Jorpan. Yes. That is a letter from Mr. Braeckel; isn’t it? 

Senator Krrauver. Yes. 

Mr. Jorpan. December 7. 

Senator Kerauver. It states: 

There is, however, one matter of such immediate urgency that I concluded 
that something should be done now. 

Mr. Jorpan. That is right. 

Senator Krerauver. The letter speaks for itself. 

Mr. Jorpan. Yes. 

Senator Krrauver. Mr. Jordan, you said you were doing this on 
your own. Did you mean you were not doing it for the Shell Oil _ 2 

Mr. Jorpan. Senator, it would be, I think, ‘silly to say that Shell 
not tied into it, because I am an officer of the Shell Oil Co. 

Senator Kerrauver. Yes, you are an officer. They paid your 
a 

Mr. Jorpan. And, therefore, I cannot completely divorce, of course, 
the activity, of course, of that nature with the Shell Oil Co. 

But in getting the thing kicked off, or the discussions, I was doing 
it not in behalf of the company but in effect on my own, but it was 
not a company effort. 

Senator Krravuver. The company paid your salary while those 
arrangements were being made. 

Mr. Jorvan. There is no question about that. I say you can’t di- 
vorce it. 

Senator Kerauver. The company paid your expenses? 

Mr. Jorpan. I am sure they did. 

Senator Kerauver. The company paid for the luncheon ? 

Mr. Jorpan. I am sure they did that, too. 

Senator Kerauver. It paid for the secretaries who did the calling? 

Mr. Jorpan. Yes, sir; the telephone girls. 

Senator Kerauver. The stenographic work ¢ 

Mr. Jorpan. That is the extent of the stenographic work which you 
saw, was the letter of invitation. 

Senator Kerauver. All right. 

Senator Winry. Mr. Chairman, when Senator O’Mahoney was in 
here, he made one suggestion. I do not know whether we might get 
their judgment on it. 

In section 2, he suggests that “Upon proof being made satisfactory 
to the Commission,” » or perhaps “satisfactory proof.” Do you think 
that would improve it in any way 4 

Mr. Huet. No, sir. [Laughter.] 

Senator Wier. I think the answer is, definitely unsatisfactory. 

Senator Krrauver. Anything else, Senator Dirksen? 

Senator Dirksen. I was going to say with respect to Mr. Jordan, 
that he would be a darned poor sales manager if he didn’t try to help 
his dealers a little when they get into difficulty. 

Mr. Jorpan. I think so. 
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Senator Dirksen. Do you share that feeling? 
Mr. Jorpan. I do. 
Senator Keravver. Of course, the pertinency of the question was 

that we had a hearing last year in which the major oil companies did 

nothing like this. It was not a matter of particular interest to them 

at that time. 

Senator Dirxsen. Mr. Chairman, that is only part of it, however. 

I notice, of course, that there has been a tendency to sometimes 
reflect, either expressly or by implication, upon the motives of people 
who are associated with segments of large business in the country, 

It isa very funny thing that no such penetrating examination is ever 
made of a labor union. And yet, out of these national headquarters 
here, word goes out to the State organizations, goes down to the local 
levels, they can send out everything. Nobody seems to be inquisitorial 
about it. 

We have got all the national farm organizations here. I have 
never seen anybody go after them in quite that way. 

And I think there is an element of fairness to be considered here, and 
I just want to be fair about it and see that you get your day in court, 

Senator Wirry. Mr. Chairman, I want to make my position clear. 

When I go on a bill, I do not necessarily agree that that is the bill 
that will come out. Someonce once said a bill generally goes into a 
committee looking like a chicken, and when it leaves it, it looks like a 
rooster; and when it gets on the floor of the Senate and is amended 
again, it looks like a jackass; and it goes over to the House, and again 
it is amended; and then you have representatives of both Houses get- 
ting together, and then you have got to decide what you are going to 
vote for. 

Sometimes you are voting for it and you are voting for some of the 
things that you are against, and so forth. 

But I want to say this: The right of petition is an American right. 
The right to come in and give us facts is an American right. 

We are representing no group. TI, for one, owe no obligation to the 
oil interests. But Iam cognizant of the fact that it isa great industry ; 
at least we heard testimony last week to that effect. One of the com- 
panies had an income of about $800 million, which was not so bad, 
for 1 year. 

But we are just servants of the public, and when it is a question 
of what legislation is to be passed, we have got to think in terms of 
the public, we have got to think in terms of the people who are 
affected—in this case, the industry. 

And, as I said in the beginning, whether or not the remedy is worse 
than the disease is one of the issues we have got to face up to. 

I, for one, have no objection to anyone, a lawyer or an officer of a 
corporation or of a labor union or of a farmers union, or any other 
group, coming in and showing that he is pretty much in favor of the 
boss that he serves. 

On the other hand, sometimes being too favorable prejudices the 
case. That is why we question and ask as we do, to get light, in order 
to do the job that is before us. 

We are representatives of 170 million people, and I want to see, sir, 
something here which will be effective, because I know there are 
abuses along the line we are trying to shoot at. 
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But I also know that, as I said before, you cannot cure sin by 
legislation, or you cannot sometimes cure economic ills by legislation. 
But what you can do is to do the best you can, and see to it that legis- 
Jation operates beneficially whenever it is supposed to operate, 

So I trust that none of you people get the impression that we are 
here on witch hunts. We are here. If you have got any wisdom 
to give us, why, we want it, and nothing else. 

Thank you, Mr. Chairman. 

Senator Dirxsen. That was a good speech. 

Senator Kerauver. It was a very good speech. 

Of course, Ll agree with my colleagues that big industry, little indus- 
try or labor, agriculture, anybody has a right to present their position 
and to have meetings for the purpose of discussion. 

This meeting did have little unusual features about it, in that there 
were letters sent by you, as an oflicer of Shell, on plain pieces of paper 
without any letterhead. 

Mr. Jorvan. I said I think it was unfortunate that we didn’t 
have 

Senator Kerauver. And, the return address to you without it. 
Apparently you didn’t want the name of Shell used in connection 
with it. 

Furthermore, there doesn’t appear to have been any press release 
or other information given out about your meeting. 

So it does seem rather unusual—all these precautions to keep out 
the name of Shell, or your connection with Shell, in connection with 
this effort. 

We will have the next witness, Mr. Herbert Willetts. 


STATEMENT OF HERBERT WILLETTS, VICE PRESIDENT AND DI- 
RECTOR, SOCONY MOBIL OIL CO., INC., ACCOMPANIED BY JOHN 
SCOTT, ASSOCIATE GENERAL COUNSEL, SOCONY MOBIL OIL C0., 
INC. 


Senator Keravver. Mr. Willetts, you are vice president and director 
of the Socony Mobil Co. ? 

Mr. Wuuetts. Yes, sir. 

Senator Krrauver. Where is your office? 

Mr. Witierts. 150 East 42d Street, New York City. 

Senator Kerauver. You have an attorney with you ? 

Mr. Wuetts. I have with mean attorney, Mr. John Scott. 

Senator Keravuver. Mr. Scott, what is your firm’s name and your 
address ? 

Mr. Scorr. I am associate general counsel of the Socony Mobil Oil 
Co., 150 East 42d Street. 

Senator Kerauver. All right, Mr. Willetts. 

Mr. Wittertrs. I have a statement, Mr. Kefauver, I’d like to read. 

Senator Krerauver. Mr. Willetts, I notice your statemeent is 16 
pages long. 

Mr. Witxertrs. No; it is about 914. 

Senator Krracver. Mr. Willetts, we don’t want to rush you, but 
can you just as well have your statement printed in the record in full 
and summarize and tell us about it in your own words? 
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Mr. Witterrs. Well, I would much prefer to read it. 
made it short purposely. 

Senator Dirksen. It will probably save time to read it. 

Mr. Wuuerts. I think probably it would. I think probably I’d 
stick more nearly to the subject if I read it rather than ad lib about it. 

Senator Kerauver. Very well, then proceed, Mr. Willetts. 

Mr. Wuterts. All right. 

My name is Herbert Willetts. I am a director and vice president 
of Socony Mobil Oil Co., Inc. Since last November I have been in 
charge of employee relations. Prior to that, for several years I was 
ine harge of Gomestic marketing. 

I believe it is also my company’s view—that S. 11 would 
encourage ins monopolies and result in an unhealthy rigidity of 
markets and of prices. 

Thus, it would be harmful to Socony Mobil, to our dealers and dis- 
tributors and jobbers, and to the general public. 

Last summer after the House of Representatives had passed the 
Patman bill and Congress had adjourned without taking it up on 
the Senate floor, we began to realize that few people recognized the 
serious implications of this effort to weaken the good faith meeting of 
competition proviso of the Robinson-Patman Act. 

Here was legislation that our preliminary studies indicated would 
make a radical change in oil marketing and, for that matter, in the 
marketing of all industries in this country. 

Yet very few dealers and only relatively few within our own organi- 
zation understood the implications of the bill. Our distributors and 
jobbers seemed to be better informed than any other group, perhaps 
because their associations had been following it more closely 

At that time domestic marketing was in my portfolio. "T felt that 
this bill should be given careful study and our views be made known 
to our marketing employ ees, our dealers, our jobbers, and our distrib- 
utors. 

We have always felt that it was both our duty and our right to 
express our opinions on legislation of any kind w hich affects the com- 
pany, its employees, its shareholders, its dealers, or its jobbers and 
distributors. 

We would regard any effort to deny us the right to furnish facts 
and state our views on legislation as a challenge to our right of free 
speech. 

We were particularly concerned with the significance of S. 11 in 
terms of its impact on our dealers, jobbers, and distributors. 

Analyses of the bill in this respect were prepared after lengthy 
study in ourcompany. Copies of these analyses were then distributed 
to our sales organization and were fully discussed at meetings, in 
fact, held in our field offices. 

This all took considerable time, and had barely started at the time 
I took wp my new responsibilities. 

Finally, statements of our views were distributed to our jobbers 
and dealers. In many cases they had never heard of S. 11 before and 
certainly there were few, if any, who fully understood its latent 
dangers. 

Our statements, copies of which have been submitted to this com- 
mittee, were as objective as we could make them, it being our purpose 


We have 
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to get our jobbers and dealers to think of S. 11 in terms of their every- 
day experience in their own market places. 

We have felt that as more and more businessmen get to know the 
facts and become aware of the dangers in S. 11, the protests against 
passage of this bill were bound to increase. 

We understand that this is already happening, and we have every 
confidence that Americans will continue to speak their minds about 
this legislation and and about any other legislation which so clearly 
affects their interests. 

Socony Mobil has not tried and will not try to put pressure on 
Mobil dealers or distributors with respect to any legislation. 

They are intelligent, independent businessmen. “They think for 
themselves. We believe in the inherent good judgment of the Ameri- 
can businessman, whether large or small. 

I should like now to comment in some detail on why we believe S. 11 
would hurt our dealers and distributors. 

Those who favor S. 11 claim that it will end price wars by prohibit- 
ing suppliers from charging lower prices to some dealers than to 
others. 

They charge that. the practice of suppliers who give special price 
assistance to their dealers in price-war areas is responsible for price 
wars and that S. 11 will stop price wars by ending this price help. 

Until dealers hear the whole story, this omderetandabity sounds 
attractive to many of them. 

If we thought these claims were entirely accurate, you may be sure 
that our company would be among the first. advoe: ates of S.11. We 
do not like price wars and are parti icularly concerned about their im- 
pact on our ‘dealers. 

The principal objection to S. 11, from the standpoint of dealers and 
suppliers alike, is that it contains a blind spot which has been over- 
looked—a blind spot which converts a law intended to help dealers into 
a weapon which could and would be used against them. 

The blind spot simply is this. While S. 11 m: Ly require each supplier 
to charge the same price to all of its dealers, it does not require each 
supplier to charge the same price as every other supplier. 

I can perhaps give more substance to my ee by discussing a 
typical situation common to many marketing areas in the country. 

Some dealers in the State of Michigan, for ex: babel are supplied by 
so-called national suppliers and some by local suppliers. 

Many of the national suppliers are doing business in most of the 
States in the Union, while a number of the local suppliers are doing 
business only in the State of Michigan or in a portion of that State. 

Let us assume that one of the local suppliers decides that he wants 
to increase his volume of business by lowering his wholesale price to 
all of his dealers, enabling them in turn to increase their volume by 
lowering their retail price. 

You don’t have to take my word for it. Ask any retail dealer what 
he would expect of his own supplier under the circumstances I have 
outlined above. 

He would want a compensating price reduction from his own sup- 
plier so he could compete against the dealers of the local supplier on 
an even footing. 


91068—57—pt. 1——-10 
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One dealer testifying before this committee last year summed up the 
shortcomings of a bill similar to S. 11 when he said: 

If my gasoline supplier could not help me pricewise after somebody else started 
a price war in my town, I just wouldn't be able to stay in business, 

That is why I can’t imagine how anyone pretending to speak for gasoline 
retailers would urge this committee to pass a law that would forbid an oil 
company from helping a dealer at a time when he needs it the most. 

But someone may ask: (1) Will not the price reduction by the local 
supplier be prevented by S. 11, and (2) if the reduction is not so 
prevented, why cannot the national supplier make a similar reduction 
to all of its dealers in the same area to meet the first supplier’s com- 
petition ? 

The answer to the first question is simply this: Since the local sup- 
plier reduced his wholesale price to all of his dealers, no violation of 
S. 11 would be involved. 

Furthermore, S. 11, as I have already pointed out, does not require 
him to sell at the same wholesale price as other suppliers. 

The answer to the second question is in part legal and in part 
economic. According toa recent complaint filed by the Federal Trade 
Commission against the Pure Oil Co., any national supplier would 
discriminate against its dealers in other States if it confined its price 
reduction to the local affected area in Michigan in the hypothetical 
situation I have described. 

In the FTC complaint it was alleged that Pure Oil had reduced its 
price to its dealers in the Birmingham area. The FTC charged that 
this reduction discriminated against all other Pure Oil dealers in 
the State of Alabama and in surrounding States as well. 

Pure Oil has defended on the ground. that its price reduction was 
given in order to meet price reductions by competitors in the same 
area. 

It can hardly be denied that the passage of S. 11 would virtually 
destroy this important and completely reasonable defense which has 
been asserted by Pure Oil. 

Should this become the law, the economic impact on the interests 
of dealers now doing business with national suppliers, on the national 
suppliers themselves, and on the consumer is simply staggering. 

Any national supplier desiring to avoid an FTC complaint would 
have to reduce his wholesale prices throughout the country every time 
it became necessary to protect his dealers against price cutting by a 
local supplier in one small are of the country. 

Moreover, each time the national supplier took such action it would, 
no matter how unwillingly, be the agency responsible for spreading 
a local price disturbance to all areas of the country. 

Viewed in this light, it is apparent that S. 11 would actually stimu- 
late price wars—in this case, one-sided wars. 

The local supplier would have everything to gain by starting a 
price war because he would know that the supplier with wide national 
distribution could not price his products everywhere at the pricewar 
level which might develop in one small area. 

It doesn’t take much imagination to see how dealers obtaining their 
gasoline from national suppliers would become sitting ducks for local 
price cutters who obtain their supplies from local suppliers. 
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The serious effect of S. 11 on jobbers and distributors throngeont 
the country is already widely known by this segment of our industry 
and has resulted in widespread protest on their part. ; 

If this bill is enacted, it is the fear of these independent small-busi- 
ness men that they will be eliminated entirely from the distributive 
process. Their apprehension in this respect is certainly fully justified. 

Most suppliers now sell to jobbers at a price substantially lower than 
the tank-wagon price charged to retail dealers. 

Suppliers and jobbers have felt that they are justified under the 
Robinson-Patman Act in granting and receiving this so-called “jobber 
discount.” 

If S. 11 is enacted, suppliers will no longer have any confidence that 
they can defend a lower price to the jobbers on the ground that they 
are meeting competition. 

This was a specific issue involved in the famous Standard of 
Indiana case, 340th United States Reports, page 231, in which the 
United States Supreme Court held that discounts given to certain 
jobber customers of the Standard of Indiana Company did not violate 
the Robinson-Patman Act if they were given to meet competition in 
good faith. 

The proponents of S. 11 have made no secret of the fact that it has 
been introduced with the primary purpose of reversing the Supreme 
Court’s ruling in the Standard of Indiana case. 

It is not to be wondered therefore that the jobbers and distributors 
throughout the country are strongly opposed to this bill. 

Like so many other bills which, despite the high purposes ex- 
ressed in their well chosen titles, are basically designed to limit the 
orces of competition, S. 11 completely disregards the ultimate im- 

pact on the consumer. 

In providing the umbrella which will permit local suppliers to cut 
their prices without fear of any defensive action on the part of na- 
tional suppliers, the bill creates a situation which will permit the local 
supplier in time to run all national brand dealers out of business. 

Once this is accomplished, he could put the prices back up again. 
The end result would be a whole series of local monopolies, with each 

such monopolist free to charge anything that he wanted for gaso- 
line. 

The public could not look to the national supplier for protection 
because its reentry into the market would expose it to another dis- 
astrous cycle of local price cutting once again. 

In concluding my statement I would like to mention an aspect of 
S. 11 which carries a potential threat to the distributive process of 
practically every important industry in this country. 

I have in mind the practice of freight absorption which, as every 
manufacturer knows, is one of the essential ingredients of compe- 
tition. 

A businessman whose plant is located at a distance from a particular 
market cannot as a rule ship goods to the market and sell at a price 
competitive with local manufacturers unless he is permitted to absorb 
all or part of the freight charges. 

As the majority of the Federal Trade Commission said in hear- 
ings held in 1953 on an earlier version of S. 11: 


To deny businessmen the right to competitive freight absorption requires that 
every seller purchase from the closest supplier (or suffer the penalty of pay- 
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ing higher prices) and it limits each seller to those customers located closer 
to this plant than to the plant of any other seller. 

If freight absorption is not lawful, sellers located in deficit production 
areas are given an artificial economic reward, while buyers in the same areas 
suffer a corresponding penalty. 

Without freight absorption, sellers in surplus production areas are greatly 
handicapped, while buyers in such areas are given an artificial benefit. 

Permitting competitive freight absorption—so that a seller may meet the lower 
price of a more favorably located competitor—gives the buyers a greater number 
of suppliers competing for their business. 

At the same time it increases the number of potential customers for whose 
business each seller is free to compete. 

The present Chairman of the FTC reiterated those views last year 
saying: 

I see no reason to modify that position now. Since the legitimacy of in- 
dividual freight absorption increasingly has become a significant factor in your 
committee’s hearings, the jeopardy into which such practice would be thrown 
by 8S. 11 should be frankly acknowledged. 

The ambiguous proviso in the present bill that nothing therein “shall 
be construed to alter the law applicable to the absorption of freight 
or of shipping charges” does not solve the problem. 

Freight absorption i is merely a technique of granting a price reduc- 
tion. ‘There is in a sense no independent “law” applicable to freight 
absorption, and such court decisions as there are have failed to estab- 
lish well-settled precedents on the subject. 

In 1948, the controversy over freight absorption as affected by recent 
court decision of that period and, in particular, over the Federal Trade 
Commission’s policy with respect to freight absorption—including the 
most unpopular “mill net” theory—became so acute that the Commis- 
sion felt it necessary to issue a general statement of its policy on the 
subject. This statement is not the equivalent of a final adjudication 
as Commission policies have been changed before, witness its support 
and nonsupport of proposed legislation similar to S. 11. 

Therefore, when S. 11 destroys for all practical purposes the right 
to meet competition in good faith by granting individual price reduc- 
tions, it does so with respect to all forms of reduction. 

It is difficult to see how the proviso can have any legal effect: what- 
ever. 

Under any circumstances, if 5S. 11 is enacted, industry generally will 
be subjected once again to wholly unnecessary litigation on the subject 
of freight absorption. 

Our company believes that careful analysis of S. 11 by fairminded 
persons will show that its passage would be detrimental to the interests 
of most businessmen and can only lead to higher prices to the consum- 
ing public. 

By eliminating much vigorous competition and encouraging local 
monopolies, the “proposed ‘legislation would result in an unhe: althy 
rigidity of markets and of prices. 

We believe that we should continue to speak out against legislation 
which has these effects, and we intend to do so. 

I have gone through that very hurriedly in trying to save time. 

Senator Kerauver. Senator Wiley, any questions / 

Senator Wizey. I am trying to catch my breath. You did go 
through it. [Laughter. | f 

Mr. Wiuterts. I was trying to save a little time, Senator Wiley 
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Senator Witry. You know, sometimes saving is expensive. You 
have found that out in your business; haven’t you? 

Mr. Witterts. Yes, indeed. 

Senator Wier. Now, I am interested in the second paragraph 
where you say, and it is a conclusion—I want you to tell me how you 
say S. 11 would encourage local monopolies and result in unhealthly 
rigidity of markets and of prices. 

Mr. Witterts. Well, we start out with the assumption that we have 
made here in connection with S. 11. And I am refer ring now to the 
case in Birmingham, Ala., which involves the Pure Oil Co. The com- 
plaint said that where one concern, the Pure Oil Co., gave the same 
price te each dealer in an area, that it’s still discriminating because it 
hasn't given the same price to dealers outside of the area in the whole 
State of Al: abama, in fact, other States in the United States. 

Senator Wirry. You think the facts in that case illustrate or dem- 
onstrate the correctness of your conclusion ? 

Mr. Wiiterts. Yes. 

Senator Witey. That is what you mean? 

Mr. Witerts. Yes. 

Senator Wiiey. Of course, that case is pending. Have you any 
other facts that you know of that would seem to demonstrate the 
correctness of this conclusion : 

* * * $. 11 would encourage local monopolies and result in unhealthy rigidity 
of markets and of prices. 

Mr. Witerts. Well, we want to mention freight absorption, which 
we are concerned about, and which we have mentioned in this writeup. 

Senator Winey. Well, you say it would result in a radical change 
in your oil marketing ? 

Mr. Witxerrs. Well, sir, if we, in order to meet a price in a local 
area, had to move the price over a very broad area, and particularly 
the United States, the possibility of moving it is a little remote because 
of the economics of it. 

And we think that would give us a radical change in marketing, 
and it would leave some markets to local competition that we couldn’t 
meet because of economics. And on that basis, if these markets become 
saturated with just the local marketers who, not under Robinson- 
Patman because of their so-called intrastate activity rather than inter- 
state, then it would leave the market to them. 

We couldn’t meet the price on the basis of our assumption because 
of economics, and yet 

Senator Wixry. I have just one other: 

You illustrate in this statement : 

While S. 11 may require each supplier to charge the same price to all its 
dealers, it does not require each supplier to charge the same price as every other 
supplier. 

Now, will you make that concrete; just how that works? 

Mr. Witzerrs. W ell, we have had some people, in talking to cer- 
tain people, more particularly dealers, who had the impression that 
S. 11, as proposed, would require not only that we give the same price 

to all our dealers, but other people give the same prices to their 
Sieve that we give to our dealers, which was an erroneous impression. 

Senator Witry. Are you certain that your statement in relation to 

the Michigan incident is correct? For instance, that a dealer that 
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deals only in Michigan or intrastate, I presume, local suppliers you 
call him, if he reduces his wholesale prices, it will be no violation of 
S. 11—which is correct. 

But I think you stated that if you attempted to comply therewith, 
and I assume you mean, unless you reduced the prices all over, you 
would be in violation of law. 

Mr. Wuterts. Unless we reduced the prices all over. We are as- 
suming now that this gentleman in Michigan is not in interstate 
business. 

Senator Winry. Yes; in other words, that 

Mr. WituetTts. We say from our standpoint, if we had to reduce 
prices all over it would be a pretty difficult and costly situation for 
us. And we are assuming again; we are tying back to this case that 
has been mentioned here a great, great many times in connection 
with Pure Oil, in Birmingham, Ala., and the meeting of competition 
in not only Birmingham and their area as they define it, but the State 
of Alabama and other States. 

_Senator Wirey. Yes. Well, that is what you based that conclu- 
sion on. 

For instance, we go back to Detroit again, that if the local chaps 
simply supplied in Detroit, you feel that under the complaint filed 
in the Alabama case that you couldn’t meet that competition unless 

ou did it in my State of Wisconsin, Indiana, and the rest of them. 
hat is what you mean. 

Mr. Wuerts. Yes. 

Senator Wuey. I’d like to find out from counsel whether in his 
opinion he thinks that is the law ? 

Mr. Drxon. If I understand the question, it is to whether you 
either have to give it to everybody or to nobody. I don’t agree with 
that at all, because that is not the law, sir. 

Senator Wirey. I assumed that was your statement before, but I 
wanted to get it clear on the record. Because if you want at this 
time to say what the law is, and give your authority, 1 presume you 
mean that the complaint wasn’t drawn very well in the Alabama 
case; is that right ? 

Mr. Drxon. Some people might question that complaint. What 
must be awaited in that case are the facts, because if that case was 
precipitated by a complaint, a complaining independent supplier— 
not one of the big oil companies, but some of the smaller suppliers, 
refiners, outside of Alabama—who have come to the Federal Trade 
Commission with substantial evidence, stating that Pure Oil lowered 
their price first in this given area, and it has substantially lessened 
their business and it has hurt them, and they are losing money. 

Now, therefore, they referred to the Commission that they have 
been injured. So that is the seller line in that complaint. At the 
same time, they did not give this thing to all of their customers in 
Alabama. They have alleged that they only gave it to them in the 
Birmingham area. So they have alleged there that customers are 
being hurt at the same time. So there are two charges in the same 
complaint. 

Senator Keravver. I think in the Pure Oil, Birmingham, case, 
that some of the confusion may come about because, as I under- 
stand it, some of the refiners in Mississippi, and in another State, 
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were complaining about the discrimination in refinery price, which 
did cover a larger area than just the retail part that was being talked 
about in Birmingham. 

As one of the sponsors of the bill, to the extent that we can make it 
clear in the bill or in the legislative report or anywhere else, that is 
what I wish to do. It is not the intention, so far as I am concerned, 
of S. 11 to require a seller, when he reduces prices to one or several 
customers in an area, to meet a competitive situation, to reduce prices 
all over the country or all over that State, but only in those places 
where competition is affected substantially by the particular reduc- 
tion. 

However, that can be written in and made clear. I am certainly 
anxious for it to be made clear. 

Senator Witry. Senator, what I had in mind is, this gentleman 
used the phrase “rigidity of markets” and the Alabama case, and I 
don’t know anything about it, is based upon the fact, as stated by 
counsel for the committee, that the oil company there first lowered 
its prices, and now it is alleging, apparently, that they had no right 
to lower those prices. 

What about the poor consumer, that is the chap I am talking about. 
the fellow that buys the gas? 

Now, if a big company wants to give the people who use the gas 
the benefit, it shouldn’t be charged with violation of some law. 

As I understand it, if it gave all its stations in the city of Birming- 
ham that same price, if it affected detrimentally someone that couldn’t 
meet the price, that wasn’t one of its customers—are we going to say 
that that can’t be done? 

I want to know because he used the phrase “rigidity” and we are 
interested here in the right of the American public to get gas at the 
best price possible, are we not? 

Mr. Drxon. Sir, I think that the facts of this case should be brought 
to this committee. And I think—— 

Senator Wirxy. The Alabama case? 

Mr. Drxon. The Pure Oil case. And I think when the Federal 
Trade Commission comes here at a very early date, we should find out 
those facts. 

Senator Witry. Then I will put the question to you, sir, suppose 
that Pure Oil could, or Shell Oil, or anyone else in the State, or right 
here in Washington, D. C., wants to reduce the price of its oil and 
_ gas to all its stations so that the public, including even a few Senators 
who drive their cars, get the benefit of a reduction in price, are we to 
say they can’t do that ¢ 

Mr. Drxon. No, sir; but that is exactly what the Standard Oil Co. 
did that brought about its eventual dissolution. They pushed the 
lever down in this State, pulled it out in the other State. 

Senator Winey. Yes; I recognize that instance. 

Now, I am asking you, under the law at present, whether they 
could reduce prices 1 cent. Apparently what they have been doing 
Is increasing prices 1 cent. 

Mr. Dixon. They can do it if it doesn’t tend toward monopolies. 

Senator Kerauver. Of course, they can reduce their prices if they 
do it equally. 
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Mr. Witterrs. There is one point I'd like to make, Senator Ke- 
fauver. There is enough confusion about this whole situation. We 
are not clear just what we can do, and that is the point we are really 
trying to make. 

Senator Winey. You are not the only one in that boat. [Laughter.] 

Mr. Wiiterrs. We don’t know what an area is, whether it 1s that 
big, that big, or that big. And I think there is only confusion here, 

Senator Dirksen. You are telling us. [| Laughter. | 

Mr. Witterts. We'd like to know the answer to what is an area, 
We are happy to hear you say that that is what you think we should 
do because that is what we want to do during a price war, reduce 
prices evenly to all dealers in an area. 

Senator Kerauver. I can only say, if there is confusion, the confu- 
sion is not on the part of the law that we are amending here. Section 
2 (a) is the one that sets up the general basic proposition. 

Mr. Wuterts. I am bringing the point up, Senator, so that if you 
are going to amend this law now clear it up so we can understand 
what we can do in the future with a little more certainty than the 
position we now find ourselves in. 

Senator Witey. You are a man of great faith, sir. [ Laughter. | 

Mr. Wuerts. Well, I have great faith in our Congress. 

Senator Kerauver. I know what is in my mind about it. I believe 
that is what is in the minds of the other sponsors, that this relates to 
the people who are in competition with the favored purchaser. That 
is, if your company offers the lower price to one service station, the 
ones who have a right to complain are the ones who are your other 
service stations that you are selling to, to whom you didn’t make a 
favored price, who are in direct competition with that favored cus- 
tomer. 

Following that, it is quite clear to me, and certainly I want the 
legislative tent to be made clear, that that doesn’t refer to some- 
thing in other States or across the country or outside of the trading 
area, or maybe not everybody in the trading area, only those who are 
substantially suffering to the extent that a monopoly may be created 
or competition may be lessened and who are in direct competition 
with the customer that you gave a favored price to. 

Manifestly, if you gave that favored price to the others in that area, 
there would be no fuss about it. 

Mr. Witterts. That is exactly what we do. We give our same 
price to all our dealers, an equal price to all our dealers, in an area. 
The difficulty is defining “area.” 

Senator Kerauver. My intention in S. 11 is to make it mandatory 
that if there is a substantial discrimination resulting from a favored 
price to 1 or 2 and not to others who are in direct competition— 
not some competition out 100 miles or in another city—then this bill 
is intended to try to get you to give the same favored treatment to 
the others in that immediate area, so as not to single out one and favor 
him with a special advantage. 

Mr. Witterts. I am happy to hear you say that. But it is cer- 
tainly cloudy as to whether we are actually meeting competition when 
we help our dealer to meet his competition. 

It isn’t cloudy at all when you are talking about a single instance 
where somebody is trying to take one of your customers away. We 
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ean meet that in good faith, but there has been some cloudiness to the 
giving to our dealers 

~ Senator Keravver. Is there any cloudiness on the basis that I have 
stated it, sir? 

Mr. Witterrs. Not on the basis of what you said, but I don’t read it 
in the law. And I would hope that maybe you could state it so clearly 
that there wouldn’t be any cloudiness in the mind of anybody. 

T am happy to hear what you say and what other Senators here have 
said in that respect. 

Senator Kerauver. I think until we get the actual facts of what 
happened in the Pure Oil case, which we will get from the Federal 
Trade Commission, that has created some confusion. 

But I am not one to say that I agree with the Federal Trade Com- 
mission every time. I don’t think anybody agrees with them all the 
time. 

We have to wait and see what the facts are, and then what the 
Commission does, and then, of course, there are three recourses to 
the courts. 

But I do want to assure you, as far as I am concerned, at least, that 
what we are talking about here is the service stations who are in com- 
petition with the favored one that you give a special price to, that is 
substantially hurting the competition right there as a result of what 
you do. 

I think you will agree that that is not the right thing to do, to give 
one a favored price where it is going to adversely affect others across 
the street or down the street a block. 

Mr. Witerts. Well, I have said, we try to outline an area as care- 
fully as we can, and the price we give to one dealer, we give to the 
others in the area. 

Senator Keravuver. You raised the point about freight absorption: 
that it was the position of the sponsors of the bill in the House, Con- 
gressman Patman and Congressman Rogers—and they so said in their 
statement in the House—that the matter of whether freight absorp- 
tion was legal, or whether it wasn’t, was not affected one way or the 
other by the bill. 

We took the position when we had hearings last June and July on 
this bill, that freight absorption was legal. This bill wouldn’t make 
it illegal; it wouldn’t affect it one way or the other. Chairman 
Gwynne in his testimony said that he didn’t think this bill affected 
the matter of freight absorption one way or the other. 

But there were some people who were uncertain about it, and they 
weren’t sure that that might be the case. So in order to try to make 
it perfectly clear that we didn’t want to affect freight absorption in 
any way, this last proviso was written in, that is: 
that nothing contained herein shall be construed to alter the law applicable to 
the absorption of freight or of shipping charges. 


If what a company is doing now is legal, or if what a company is 
doing now is illegal or conspiratorial, this doesn’t change it one way 
or the other. That is our intention. 

Mr. Wuterrs. Well, my only reason for raising this, this was a 
very controversial situation back, as I recall it, in the late forties. 

And I'd like to make a suggestion because the committee has asked 
for suggesting. 
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I am sure that is your intent, but why not write in the bill “nothing 
shall prohibit freight absorption”? Then it is awfully clear without 
referring back to a law about which there was a great deal of contention 
and under which there is now a Federal Trade Commission inter- 
pretation. 

Senator Kerauver. We didn’t want to change the law on freight 
absorption. Some types of freight absorption under the present law, 
under certain circumstances, in my opinion, are legal. 

Many companies practice absorbing freight, and I think the prac- 
tice, under certain circumstances, is legal. On the other hand, certain 
other types of freight absorption, where there is a conspiracy as in 
the Cement case, are of an illegal nature. I don’t want us to get into 
it one way or the other. 

Mr. Wiutetts. I am not suggesting the wording, Senator. I say 
if we specifically write in the proposed law that which is entirely 
legal as we now see it from an interpretation standpoint, it would help 
clear up the question and stop the future controversies that may result. 

Senator Kerauver. On this matter of freight absorption, we had 
hearings for years and years, and——— 

Mr. Wiuterts. I think I have made my point, Senator Kefauver. 
I don’t care to argue any more unless anybody else does. 

Senator Kerauver. I think we have enough now without getting 
into the matter of freight absorption. 

Mr. Wuerrs. I would like to see it specific to the bill, though. 

Senator Keravuver. There might be some other people who want to 
go the other way around and say all freight absorption shall be illegal. 

Mr. Wiutertrs. Then we'd like to come back. anahete,| 

Senator Kerauver. Senator Dirksen. 

Senator Dirksen. Mr. Chairman, may I respectfully suggest at this 
point, rather than whip the devil around the stump day after day as 
to the Pure Oil case in Birmingham, why don’t we have the Chairman 
of the Federal Trade Commission come up here tomorrow and bring 
all the facts and bring his staff along, if he is able to do so, and if it is 
convenient for him? Let’s get the facts now and then we will know 
what that situation is. 

Senator Keravuver. Unfortunately, we have many witnesses here 
who come from afar and they are talking about going back. 

I don’t know whether the Commission is prepared to come up. 

Mr. Dixon. I might say one other thing, Senator 

Senator Keravuver. We can find out and as soon as they are prepared 
to come, we will have them. 

Mr. Dixon. I think that at this stage in the proceeding, I don’t 
believe under the status of the law that the Federal Trade Commission 
could tell you the facts. You are going to have to wait until it is 
tried, because they would jeopardize that case. 

In other words, the facts in there are those in that complaint. They 
will have to pass on them. 

Senator Dirxsen. That certainly is cute. 

Mr. Wittetts. That is what we are worried about. We will havea 
lot of these cases and we will have all these lawsuits. 

Senator Dirksen. Now we find the FTC is immobilized and can’t 
come up here—— 

Senator Kerauver. Senator Dirksen, while they may not want to 
talk about the particular facts, they can certainly talk about the back- 
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yund and the problem in order to give us as much as they can at the 
earliest possible date. 

Senator Dirksen. Mr. Scott, were you here at the hearing this 
morning ? 

Mr. oxen Yes, sir; I was. 

Senator Dir«sen. Do you feel that you are adequate legal talent 
for Socony Mobil? 

Mr. Wiutetrs. Maybe I had better answer that for him; that may 
beembarrassingtohim. I think heis. 

Senator Winey. Define “adequacy.” 

Mr. Wuerrs. Well, that is Scott. 

Senator Dirksen. Are you familiar with that Pure Oil case in 
Birmingham ? 

Mr. Scorr. Yes; lam. 

Senator Dirksen. Are you quite familiar with it ? 

Mr. Scorr. Quite. 

Senator Dirksen. Let’s hear about it. 

Mr. Scorr. Well, I think I would like to add a comment or two 
which I think might bring the case into the framework of the bill that 

ou are now considering. 

Little has been said about the answer that was put into the complaint 
by the Pure Oil Co., and the same thing was true in the case of the 
complaint brought by the Federal Trade Commission against Sun Oil. 

In each case, as I understand it, the companies have put in the 
defense that they were meeting competition. 

Now, if they were not meeting competition, under the present law 
they will probably be found guilty of having violated the Robinson- 
Patman Act. 

If they did meet competition, and S. 11 is passed, our concern is 
that that defense which they are necessarily required to rely on will 
be washed out, which leaves their dealers in a rather peculiar position, 
and I think leads to this local monopoly question, Senator Wiley, that 
you asked about a moment ago. 

Because if you do wash out that defense of meeting competition, 
and under the new law as it will be passed, and Pure Oil was unable 
to help its dealers because of a price war situation in the city of 
Birmingham, what will happen tothe Pure Oil dealers ? 

I don’t know what their financial ability is to stand up under it. 
I don’t know how severe the price war was. But you can easily see 
that that situation repeated around the countryside could easily lead 
to a great number of dealers for a great number of suppliers very 
quickly being put out of business. 

And I think that one of our concerns here is that, in fact, this bill, 
while it is a well-intentioned bill, and I think from the remarks that 
Senator Kefauver has made here today, that his understanding of 
the bill, if it could actually be the understanding which we would 
live under in the future, would make it a bill which would have a lot 
to be said for. 

Senator Wixey. If they proved there was competition in it, why 
would they be washed out under this bill? Now, let’s get that plain. 

Mr. Scorr. Well, the bill with the change in the provision about 
meeting competition in effect turns the law right around. The law, 
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as you referred to before, had language in it about substantially insur- 
ing competition and the like. 

But then there was the proviso that if the lower price was given to 
meet competition, that then you would not be found guilty of violating 
the law. 

But then they put the same provisions right back in the law again 
by attaching it to your defense. 

So, for all practical purposes—and I think the Supreme Court has 
so held—that to interpret the law the way this bill would now convert 
the law, you, in effect, wash out the defense of meeting competition. 

I think if you look at the decision of the Supreme Court in the 
Standard of Indiana case, the Detroit case, you will find language to 
that effect in the case. 

Senator Witry. Have you got the bill in front of you there ? 

Mr. Scorr. Yes; I have. 

Senator Witey. Show what provision would wash it out. You 
don’t mind me asking this? 

Senator Dirksen. Oh, no. 

Mr. Scorr. Well, on page 2 of the bill that I have, section 2 (b), upon 
proof being made at any hearing that there has been discrimination 
in price—I am hitting the highlights of it—the burden of rebutting 
the prima facie shall ‘be on the person charged with the violation of 
this section, and unless justification shall be affirmatively shown, the 
Commission is authorized to issue an order terminating discrimina- 
tion; provided, however, that unless the effect of the discrimina- 
tion—and here is the part which we feel puts it right back again and 
negatives the defense 

Senator Witey. Go ahead. 

Mr. Scort (reading) : 
that unless the effect of the discrimination may be substantially to lessen com- 
petition or tends to create a monopoly in any line of commerce, in any section of 
the country, it shall be a complete defense for a seller to show that his lower price 
or the furnishing of services or facilities to any purchaser or purchasees was 
made in good faith to meet an equally low price of a competitor * * * 

Well now, before that language was inserted immediately following 
“Provided, however,” the statute came up before the Supreme Court 
and the Supreme Court in the Detroit case held, that when you prove 
that you are meeting competition that that was an absolute defense 
and that was the end of the discrimination against you. 

Now, by putting this language back in the case, I think that the 
sponsors of the bill will acknow ledge that it is intended that even 
though you have put in the defense of meeting competition, that the 
F eder ‘al Trade Commission will still be free to go ahead, after you have 
put in your affirmative defense, and show that competition was sub- 
stantially injured. 

Or, let me put it another way, they don’t even have to show that 
competition was substantially injured, all they have to show is that 
competition may be substantially injured. 

Now, in spite of the conversations that you had earlier about the 
effect of the Standard of California case and probability of injury, 
it seems to me that in the Pure Oil case the Commission shows a con- 
tinuing intent to reach the conclusion that where there is a price 
differential, even though granted to all dealers in the Birmingham 
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area, the competitive marketing area of Birmingham, that they will 
take the position that that may substantially injure competition. 

Now, that is our position, and I think what we are fighting for—we 
have a self-interest in it, it is obvious, we don’t want to lose our mar- 
kets—but I think we have to fight for our dealers, too. 

We don’t want our dealers put out of business; we don’t want the 
dealers of jobbers who are in interstate commerce, and there are many 
of them who are in interstate commerce, taken away from any other 
group that may not be subject to this bill because the particular 
seller is not in interstate commerce. 

This bill could really become an instrument of discrimination rather 
than the title that has been given to it, in our opinion. 

Senator Krerauver. Anything else, Senator Dirksen? 

Senator Dirksen. Well, now, you see in the bill that we considered 
last year, we did not include the words in the middle of line 18. You 
have the bill there. Those were included in the new bill—‘in any 
section of the country.” 

Now, do you have some views as to what constitutes a section or an 
area ¢ 

Mr. Scorr. Well, the antitrust laws have taken some peculiar 
twists in their time, but I have seen cases—I think one involved 
pineapples—I am not quite sure of this, where the idea of a section 
of the country and whether or not there was a monopoly or whether 
or not there was substantial injury to competition has been localized 
down even to as little as a building in a community. 

It would seem to me that under the language “in any section of the 
country” as it now exists in this bill without further definition, that 
the case filed by the Federal Trade Commission against the Sun Oil 
Co. where there was a single discrimination 

Senator Dirksen. You mean only one dealer involved ? 

Mr. Scorr. There was only one dealer involved, and Sun claimed 
they gave that lower price to that dealer to enable him to meet his 
competition directly across the street from him. 

The Federal Trade Commission contended that that discrimination 
injured all dealers in the Jacksonville area. I am quite familiar with 
that area because my wife comes from there, and I have just come up 
from there myself. 

It is quite a large area. It seems to me that that “in any section of 
the country” could and probably would be interpreted to cover an 
area as Important as that particularly when you realize that Jackson- 
ville is one of those key hubs not too far away from the Georgia 
border, a through point where cars, vacationers, are driving through 
on down to the other sections of the country. 

So without definition in our industry, I think we would find it most 
difficult to interpret “in any section of the country” other than to 
make us feel very nervous about how we would go about supporting 
a deal under price war circumstances. 

Senator Dirksen. Has that Sun Oil case been resolved? T lost 
track of that. 

Mr. Scorr. No; that is still in the complaint. 

Senator Dirksen. Still pending before the Commission ? 

Mr. Scorr. That is correct, sir. 

Senator Dirksen. But it does involve only one dealer? 
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Mr. Scorr. It involves only one dealer. 

Senator Dirksen. Here is a thought that occurred to me, how @ 
little jobber can be hurt. 

Suppose your company picked out the dealer of a small jobber who 
had, maybe a dozen retail outlets or 15 or 20, but this one particular 
filling station accounted, let us say, for 25, 30, or 40 percent of his 
value. 

Now, if you pirated away that one dealer, and in order to avoid the 
difficulties here, assuming that jobbers were in interstate commerce, 
he would have to lower to every one of his dealers in order to remain 
in good standing under the law. 

Mr. Scorr. That is correct, sir. 

Senator Dirksen. If he couldn’t carry the load, it might put him 
out of business. 

Mr. Scorr. That load might be less than ours, but I ain sure it would 
hurt him more. 

Senator Dirxsen. Yes. 

Now, I am curious about a situation like this: 

Take two metropolitan areas that are divided by a river, like 
Davenport, Iowa, on one part and Rock Island and Moline on the 
other. 

Now, is that 1 area or 2 areas? 

Mr. Scorr. I am sorry, sir. I can’t answer that. 

Senator Dir«sen. I can’t either. 

Mr. Scorr. I can’t answer it from a reading of the bill. 

Senator Dirksen. Do you have anything more to offer, Mr. Scott? 

Mr. Scorr. Well, I have one other thing to offer. 

There have ben frequent comments about the fact that—think there 
has been an inuendo, perhaps—that major oil companies have engaged 
in discriminatory pricing on an uneven basis, they consume one market 
and they discriminate and they try to drive people out and then take 
over the market. 

I think that the Congressman who testified this morning, speaking 
from his own experience, gave us a better bill of health than that. 

I would also like to speak for our company, and we keep pretty 
rood track of the gallonage of most companies through the State tax 
figures—they show how the companies are doing. 

And if we are engaged in this process of, by discriminatory pricing 
freezing a lot of people out of markets, I am afraid we are doing a 
very poor job of what we are charged with. 

The facts will show, I think they are very easy to prove, that. the 
so-called price cutters who are supplied, or who are not carrying a 
national brand of product, have been increasing their share of markets, 
and that counter to that our companies have, in fact, been losing. 

So that what we are engaged in is a defensive proposition here, 
purely and simply. And I think if there is any criticism that can be 
made of us, it is that we haven’t been as defensive as we should be for 
the benefit of our dealers, and we are certainly trying to rectify that. 

Senator Kerauver. Mr. Dixon, any questions? 

Mr. Dixon. Yes, sir. 

Mr. Willetts, you heard Mr. Jordan testify here this morning? 

Mr. Wittetrs. Yes; I did. 

Mr. Drxon. Did you receive a copy of his letter, dated October 1? 
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Mr. Witetts. Yes; I did. 

Mr. Drxon. You attended the meeting ? 

Mr. Wuuetts. Yes; I did. 

Mr. Drxon. You agreed with what happened at the meeting as he 
described it, sir? 

Mr. Wuerrs. Yes; I do—quite accurate as far as my knowledge 

S. 
~ Mr. Dixon. You were on the steering committee with him, I believe, 
sir? 

Mr. Wiuerrs. Yes; I was one of the 9 or 10 on the steering com- 
mittee. 

Mr. Dixon. You agree also with his statements pertaining to that? 

Mr. Wittetts. Yes; as I recall them now. There have been a lot 
of words said since. 

Mr. Dixon. Let me go very quickly into your company’s marketing 
practices, sir. 

In how many States of the United States does your company sell 
gasoline ¢ 

Mr. Wuterts. All but five. 

Mr. Dixon. Either through the parent company or one of the sub- 
sidiaries ¢ 

Mr. Witterts. That is right. 

Mr. Drxon. How many gasoline stations, sir, does that include by 
number ? 

Mr. Witerts. Including those of our affiliates and those that are 
jobber served, there are about 34.000, as I recall the figure. 

Mr. Dixon. How many out of that 34,000 do you either have a fee 
or leasehold interest in, sir? 

Mr. Witterts. Well, Socony Mobil and its affiliates, I would say, 
have—and I am taking this out of memory, I haven’t got the figure 
with me—in the vicinity of 9,000 out of 34,000, in which we either 
own or we lease, but we lease more than we own. 

Mr. Dixon. How many jobbers do you have, sir? 

Mr. Witerts. In the vicinity of 2,500. 

Mr. Drxon. 2,500 jobbers. 

With respect to those stations that you don’t own or have this in- 
terest in, do you loan equipment, such as tanks and pumps to the 
operators of those stations / 

Mr. Witterrs. Yes: we do with the exception of one relatively 
broad area on the west coast and a limited number of dealers who 
prefer to buy their own equipment even though we would loan it 
in the area where they are operating. 

Mr. Dixon. That is the second time today the west coast has been 
mentioned. Is there a reason why that isn’t done on the west coast? 

Mr. Witterrs. The only reason I can give you is that it hasn’t been 
done for years to my knowledge. 

Mr. Drxon. I see. . 

Mr. Wuerts. It is not a practice out there. 

Mr. Drxon. Do you have a sales contract with all your stations? 

Mr. WILLeETTSs. ne we do. I say “all” of them, there may be one 
or a limited number where we don’t, but generally that is our practice, 
to have a sales contract. 
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Mr. Drxon. What conditions surround the furnishing of this equip- 
ment to these stations? What conditions do you place on it? 

Mr. Witterts. Well, they use the equipment to sell products, and 
when we cease to do business with them, we either get it back or sell 
it to them or sell it to some supplier who replaces us in the event we 
lose the business. 

Mr. Drxon. In other words, in the event you quit doing business 
with them or cancel the contract, they must either pay you for it or 
else you reclaim the property, is that correct, sir? 

Mr. Witterts. Well, maybe they have made arrangements with 
some other supplier who buys it for some price from us and takes it 
over and loans it in turn to the dealers. 

Mr. Dixon. Do you sell gasoline of like grade and quality to any 
gasoline stations or chains of stations that do not operate under your 
emblems or signs ¢ 

Mr. Witterts. Not in Socony Mobil. 

Mr. Dixon. Not what? 

Mr. Wiuterts. Socony Mobil, the parent does not. I think we have 
one such instance on the west coast under General Petroleum, but not 
under the parent. 

Mr. Dixon. How about your jobbers, sir? Do they sell to anyone 
like that ? 

Mr. Wuzerrs. I don’t know of any under our contract. They 
would sell it as a brand. 

Mr. Dixon. Do you know of anyone of your retail outlets, any So- 
cony filling station, that handles any gasoline other than a Socony 
product ¢ 

Mr. Wiuttetts. Well, I don’t recall a specific one now, but I know 
there are a limited number. 

Mr. Drxon. Very small number. 

Mr. Wutetts. 1 would think so; yes, percentagewise of the total. 

Mr. Dixon. Do you know of any jobber who handles any other line 
of products besides your line? 

Mr. Witxerts. Are you talking gasoline only now? 

Mr. Drxon. Gasolinewise, sir. 

Mr. Wiuerts. No; I don’t. I have heard somebody say there is 
once in a while a jobber who buys a little of some other company’s 
gasoline, but I wouldn’t say that from my own knowledge. 

Mr. Dixon. You stated, if I recall, to the chairman, that Socony was 
giving the same price to all of the dealers in an area when they had 
to lower the price to any one; is that correct, sir? 

Mr. Wittetts. Yes. We get in a price war situation and when we 
move our price to one, we move it to all in an area, whatever the area 
is defined to be. 

me Drxon. In other words, the best that you, on the ground analy- 
sis, can make, as Mr. Jordan ‘said, you give that price to everyone in 
that area ? 

Mr. Witterts. Yes; we try to define the area as best we can, and 
we move our price equally to the dealers in the area. 

Mr. Drxon. Following these meetings that you attended, that Mr. 
Jordan spoke of, sir, your company disseminated some information 
pertaining to this legislative bill which is before this committee. They 
were returned to this committee in answer to a subpena. I have one 
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jn my hand and I would like to have it, sir, marked as the next exhibit. 
Senator Kerauver. We will mark it “Exhibit 11b.” 
(Exhibit 11b is as follows :) 


THE ANTI-Goop-FAITH-COMPETITION BILL 


THE BILL AND ITS PURPOSE 


At the last session of Congress, a bill barely failed of enactment that would 
have had ruinous effects on business generally, on the oil business in particular, 
and on the gasoline retailer specifically. 

Advocates of this measure have announced their intention of introducing it 
again at the 1957 session of Congress. 

This legislation would amend the Robinson-Patman Act to make the “good 
faith competition” provision in that law meaningless. 

As the act reads now, a supplier cannot grant a price reduction to one cus- 
tomer, or a group of customers, unless it provides an identical price reduction to 
to all its customers. However, an important exception is made: The supplying 
company does have the right to grant a price reduction to one or a few custom- 
ers providing it can prove it has doen so in good faith to meet competition. 

The purpose of the anti-good-faith-competition legislation introduced at the 
last session of Congress was to weaken this provision so it would have no prac- 
tical meaning. 

The wording of this proposed legislation was tricky. It semed to permit the 
justification of good faith in meeting competition except where the effect of a 
price reduction may be to “lessen competition or tend to create a monopoly.” 
This would seem to give businessmen some leeway in adjusting their prices to 
business conditions. Actually it may not. For the way the courts interpret 
this phraseology, if a single competitor or customer suffers a business setback, 
or is put in a position where he might suffer a business setback, as a result of 
a company’s selective price reduction, competition may be judged to have been 
lessened. 

This is the kind of puzzle that interests lawyers and college professors, but 
what the retail gasoline dealer wants to know is: How does it affect him? And 
if he looks into the facts, he will find that it affects him in many different and 
serious ways that he might not have foreseen. 


HOW WOULD IT WORK? 


Nothing to prevent gasoline price wars 

Proponents of the anti-good-faith-competition legislation have claimed that 
gasoline retailers should support it as a solution to their price war problems. 
However, there is nothing in this measure that could prevent gasoline price 
wars. 

Price cutters would be protected by bill 

Far from preventing gasoline price wars, this legislation would encourage 
them. It creates a perfect atmosphere for the instigator of a price war. Itisa 
price cutter’s dream. 

Actually, this legislation would encourage price cutters by ruling out any 
defense against their operations in the retail gasoline field. The price cutter 
could move into a market with the assurance that he could draw to himself as 
much business as his pumps could handle, that no matter what he did his com- 
petitors would have no defense against him. 

Stated Maurice Fager, of Topeka, Kans., before the Senate committee: 

“If my gasoline supplier would not help me pricewise after somebody else 
started a price war in my town, I just wouldn’t be able to stay in business. 
That is why I can’t imagine how anyone pretending to speak for gasoline re- 
tailers would urge this committee to pass a law that would forbid an oil com- 
pany from helping a dealer at a time when he needs it the most.” 


Situation described 


Assume, for instance, that a refiner wants to force his way into a new market. 
He is willing to take a loss for several months just to establish himself. Per- 
haps he does not even have to take a loss. Perhaps his refinery is located 
hearby and he can sell his gasoline profitably at cut prices because there are no 
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long-distance transportation costs involved. Perhaps his crude oil is produced 
and his refinery located all within the boundaries of the State he markets in 
exclusively. In such a case, the refiner would probably not be covered by this 
legislation because he would not be engaged in interstate commerce. He could 
do anything he wanted about prices and pricing practices, subject only to such 
restrictions as there might be in the State’s laws. 

This invading refiner could go to a number of big gallonage independent gaso- 
line retailers and offer to supply them at a lower tank wagon price if they would 
switch to him from their present supplier. What could their present supplier 
do about this raid on its customers? 

Nothing—if the anti-good-faith-competition law was on the books. The pres- 
ent supplier could not strive to retain these gasoline retailer customers by match- 
ing the invader’s lower price. It would have to let them go over to him. The 
result would be—just as the market invader wanted—gasoline for sale at cut 
prices at these big gallonage stations, and a full-scale price war. 

The law would have played right into the hands of the market invading price 
eutter because he would know that the established supplying companies could 
not meet his cut price offer to gasoline retailers. 

Once the price war got raging other dealers would, of course, feel the effects 
through a big drop in their gallonage. They would appeal to their suppliers to 
reduce their tank-wagon price to the invading refiner’s level. They would warn 
that, if they could not get this relief, the price cutter would force them out 
of business, causing their supplier to lose them as customers just as completely 
as if a competitor had taken them away. 

But their supplier would have to reply that it could not safely cut the tank- 
wagon price in that area unles it made an identical cut throughout its mar- 
keting territory. (The supplier’s sole defense if he reduced his price locally, 
only, would be an absence of resulting injury.) 

Such a broad-seale cut would be an economic impossibility. Moreover, even if 
the price cut were possible, it would be detrimental to other gasoline dealers 
because it would spread the price war across many States. 

Accordingly, ask yourself this question: Will the branded dealer’s interest be 
best served by restricting or by broadening the scope of the right to meet the 
equally low price of a competitor? 

Take the case of the Federal Trade Commission v. the Pure Oil Company. In 
1955, the independent brand service station chains in Birmingham in an inter- 
nuecine price war broke the retail price of gasoline substantially. To assist its 
dealers to meet this competition, Pure reduced its price to all of its dealers in 
Birmingham. The Federal Trade Commission has filed a complaint against 
Pure, charging it with discriminating in price between its dealers in violation 
of the Robinson-Patman Act, because it did not make an equivalent reduction in 
price in all of its other dealers in Alabama. One of the defenses that Pure 
will assert, that it was meeting in good faith the equally low price of its com- 
petitors. But the Federal Trade Commission says that this defense is not avail- 
able to Pure; that under the act as it is presently written, Pure has the right 
to meet the equally low price offered by a competing supplier to its (Pure’s) 
dealers, but it does not have the right to assist its (Pure’s) dealers to meet their 
competition at the dealer level. 

We think the Federal Trade Commission is wrong in so narrowly construing 
the statutory defense of meeting competition, but its position is certainly a red 
flag which can only discourage suppliers from coming to the assistance of deal- 
ers under price war conditions. 

As to dealers generally, the problem of the Birmingham branded dealers in 
meeting the unbranded competition at the retail level has as many variations as 
there are localized price wars—as to the territorial extent, the depth, and the 
source of the price war; but all such dealers have one common problem: they 
are going to be hurt and hurt badly unless their suppliers can come to their 
assistance. 

Will the dealers’ interests be best served by further restricting the suppliers’ 
rights to meet the equally low price of a competitor, which would be the effect 
of the proposed legislation ? 

Or would the dealers’ interests be better served by a substitute bill which 
would eliminate any question as to the right of a supplier to give price assist- 
ance to its dealers to permit the dealers to meet their competition at the retail 
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level, thus enabling them economically to survive a price war which was none 
of their doing but with which they have to live? 

Another question: Who are the hard core of the support for this bill to re- 
strict the supplier’s right to meet competition? Who has the most to gain? Is 
it perhaps the independent brand chain operator? 

Mr. Drxon. Thank you. 

Mr. Wuterts. Well, I am answering the question that this is one 
thing that we supplied in response to your subpena. 

Senator Kerauver. It is dal you sent us by subpena? 

Mr. Wittetts. Yes, sir. 

Senator DrrKsEeNn. Do you have copies? 

Mr. Witetts. I don’t have copies. 

Mr. Scorr. The material attached to that we did not send to our 
jobbers or dealers. 

Mr. Wuuetts. That is not the question I am answering. I just said 
that is material that we submitted in response to a subpena. 

Mr. Dixon. This letter speaks for itself and will be copied in the 
record, but I read from this, dated December 26, 1956. It is marked 
“Personal and Confidential,” “Interoffice Correspondence.” It has 
certain names on there, “Central Region” and “Eastern Region,” and 
so forth. 

The last two paragraphs on that pages say: 

The Kefauver bill will have equal or greater significance in its serious impact 
on distributors and jobbers, and additional material in this regard will be avail- 

le. 

. secause of the importance of this legislation to Mobil gas dealers and dis- 
tributors, we plan to launch an aggressive effort to bring this legislation, together 
with an objective interpretation of it, to the attention of our dealers and dis- 
tributors so that they may fully realize the extent to which our own business 
interests are in peril. 

At the same time, it is equally important that we give increasing attention 
to the underlying conditions which the Kefauver bill ineffectually seeks to correct. 
With greater understanding on the part of dealers, distributors, and ourselves, 
it is our belief that these problems can be solved within the industry and without 

Is that what you were attempting to do when you just stated you 
would lower your price to everybody in an area ? 

Mr. Wittetrs. I don’t understand that too clearly. What that is 
talking about is the dissemination of information that had been put 
together by counsel and other people in our company that our organi- 
zation eventually gave to pl and to jobbers and discussed with 
them. 

Mr. Dixon. This document refers to a copy of a brief which you 
state was prepared by APIC, and which is attached to it. Is that the 
APIC brief? 

Mr. Witterts. That isthe APIC. But that brief that you have in 
your hand was not sent out by us to our jobbers or our dealers. It 
was sent by us to managers in our organizations, to acquaint them with 
various items. 

Senator Kerauver. You mean, sent to managers, not by managers. 

Mr. Wi1teTTs. Sent to our own managers and discussed with them 
by counsel. But it was not sent to our dealers, Senator; that particu- 
lar piece was not. 

Senator Kerauver. Let me mark this exhibit 12. 

(Exhibit 12 is as follows:) 
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ExHIsit 12 


[Interoffice correspondence] 


DECEMBER 26, 1956. 
Personal and confidential 
H. J. Muller, central region. 
A. W. Warner, eastern region. 


KEFAUVER LEGISLATIVE BILL 


It would appear that Senator Kefauver plans to introduce a new bill similar 
to S. 11 in the Senate as soon as it convenes. As far as can be determined, 
this bill will be the same as S. 11, which seemed certain of passage until the 
last few days of the last Congress. 

Attached hereto is— 

1. A complete digest of this legislation as it affects all segments of the 
industry, which has been prepared by PIC and which is intended at this 
time for executive distribution. This or a similar detailed digest will be 
available for salesmen later. 

2. A condensed digest of this legislation as it affects gasoline retailers, 

resorting to Government regulation. 
especially prepared for salesmen. 

8. A draft of a flyer for distribution to dealers. This should not be sent 
to dealers at this time. 

This legislation, if passed in its present form, would undoubtedly have a pro- 
found effect on our company, and without question it would threaten the busi- 
ness future of many of our Mobil dealers. It would be impossible to assist our 
dealers in price war areas, unless price reductions were extended to all dealers 
throughout the State and perhaps the Nation, regardless of need. It is quite 
apparent that the end result would be chaos, with a spreading rather than cur- 
tailment of price disturbance areas, and the eventual bankruptcy of many 
dealers. 

The Kefauver bill will have equal or greater significance in its serious impact on 
distributors and jobbers, and additional material in this regard will be available. 

Because of the importance of this legislation to Mobilgas dealers and dis- 
tributors, we plan to launch an aggressive effort to bring this legislation, to- 
gether with an objective interpretation of it, to the attention of our dealers 
and distributors so that they may fully realize the extent to which their own 
business interests are in peril. At the same time it is equally important that we 
give increasing attention to the underlying conditions which the Kefauver bill 
ineffectually seeks to correct. With greater understanding on the part of deal- 
ers, distributors, and ourselves, it is our belief that these problems can be solved 
within the industry and without resorting to Government regulation. 

The first step in our program requires a complete understanding of this 
legislation by our company organization, followed by a program of contact of 
dealers and distributors. To accomplish this objective, we urge— 

1. Immediate distribution of the material covered under points 1 and 2 
on page 1 with an appropriate revision of this covering letter for division 
and district manager distribution. As you may know, the PIC through its 
local chairmen are at work in the field at the present time. It is absolutely 
essential that our division and district managers be thoroughly acquainted 
with this legislation and that they. understand fully that top management 
has initiated and intends to follow up on execution of this program. They 
should also understand our desire to cooperate fully with the PIC program 
in their area through contacts with dealers and distributors and conversa- 
tions with representatives of other industries. 

2. The early scheduling of a regional meeting of division managers for a 
complete discussion of this legislation, together with the company plan of 
action. If a regular division managers’ meeting is not scheduled before 
January 10, 1957, we suggest a special meeting be held by that date. Mr. 
McDaniel will be available to attend these regional meetings and par- 
ticipate in the discussions. 

3. As soon as possible after the division managers’ meeting, each Division 
should schedule a meeting of district managers followed by district meetings 
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of salesmen so as to make possible the early inauguration of dealer and 
distributor contact in accordance with the company plan of action. 

This program will not under any circumstances involve legislative contacts. 
As in the past, all legislative activity in this company comes under the direction 
and control of Mr. R. C. Hinman of the legislative department and no company 
representative shall engage in such activity unless his clearance has first been 
obtained. 

I believe we all realize the seriousness of this legislation and the need for 
giving this matter top management priority. I would appreciate your advice as 
to the date of your regional meeting of division managers so that we might 
make sure there is no conflict which would prevent the attendance of Mr. 
McDaniel. 

G. L. WERLY, 
Domestic Marketing Department. 


How THE KEFAUVER BILL AFrects RETAIL GASOLINE DEALERS 


The result of the Kefauver bill, coming up in the next Congress, would be 
that no oil company could give price assistance to dealers unless it did so to all 
is dealers. 

For a major oil company with national distribution, this would mean that 
in a local price war, the company could not reduce prices to help dealers meet 
competition in the local area unless it reduced its prices from coast to coast. 
No nationally branded company could afford to do this. So if the Kefauver bill 
passes, national brand dealers could easily become sitting ducks for any local 
price cutter. It doesn’t take much imagination to know what would happen to 
a dealer in a price war if the company could not reduce its prices to help him 
meet competition. He would simply go broke or go out of business. 

Under the present law (the Robinson-Patman Act), it is perfectly legal for a 
seller to charge one price to one buyer and another price to another buyer, if 
the sale at the lower price was made in good faith to meet the price of a com- 
petitor. If a seller is charged with unlawful price discrimination, this “good 
faith” clause is an absolute defense against the charge. 

The Kefauver bill—known as §. 11 in the last Congress—would in effect 
repeal this good-faith clause of the Robinson-Patman Act. 

The Kefauver bill would deprive suppliers of the defense that in lowering 
prices they were meeting competition. The Government would be permitted 
to overcome the defense by showing that the effect of the price differential may 
be substantially to lessen competition. 

This would destroy the seller’s defense completely, since the Government al- 
ready takes the position that any price discrimination may lessen competition. 

In a case now pending against Sun Oil Co., the Federal Trade Commission 
(FTC) charges that price help given to a single dealer in Jacksonville, Fla., 
may lessen competition with all other Sun dealers in the Jacksonville area. 
And in another case against Pure Oil Co., the FTC claims that price help given 
to all of Pure’s 120 dealers in Birmingham, Ala., may lessen competition with 
other Pure Oil dealers in the State of Alabama, and in other States. 

Some people claim that the big cause of price wars is price help from sup- 
pliers. They claim that if the Kefauver bill is passed, all price wars will end. 
What a fallacy. 

Here is what one dealer said when he testified before the Kefauver com- 
mittee : 

“If my gasoline supplier would not help me pricewise after somebody else 
started a price war in my town, I just wouldn’t be able to stay in business. 

“That is why I can’t imagine how anyone pretending to speak for gasoline 
retailers would urge this committee to pass a law that would forbid an oil 
company from helping a dealer at a time when he needs it the most.” 

Under the Kefauver bill, each supplier would be required to charge the same 
price (with minor variations) to all its dealers. But there is nothing in the 
Kefauver bill which will prevent one supplier from selling at prices lower than 
other suppliers. 

Thus, a purely local supppiler would have everything to gain from starting 
a price war. He could cut prices to his own dealers in the local area, knowing 
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that the national-brand companies could not afford to drop their prices from 
coast to coast. _He could cut prices low enough to run all the national-brand 
dealers out of business. Then he could put the prices back up again. The end 
result would be a whole series of local monopolies. 

In this way, the Kefauver bill would not only tie the hands of national- 
brand companies against helping their dealers in future prite wars, but in 
addition it may actually stimulate new price wars. It would certainly be a 
temptation to any local or unbranded suppplier, with limited distribution, to 
take advantage of the situation. If he had, say, 10 stations, or 20, he would 
know that in cutting prices to these sations, Socony Mobil would be unable to 
do the same, unless Socony Mobil reduced the prices to thousands of Mobil 
outlets across the country. 

If the Kefauver bill passes, the first persons to get hurt will be the national- 
brand dealers in price war areas. When the competition gets roughest, and 
they need help the most, their own companies will be unable to drop prices to 
keep them from being forced out of business. 

What about the motorists? 

Suppose a local supplier does succumb to the temptation of price cutting. He 
runs the national-brand dealers out of business, and then sets up his own local 
monopoly. What is there to prevent him from putting the prices not only back 
up where they were before—but even higher? 

With a series of local monopolies, under the Kefauver bill, what is there to 
keep the price of gasoline from going way up? With all the national-brand 
competition knocked out, the local supplier and his dealers could charge 
just about anything they wanted for gasoline. The sky would be the limit. 

The Kefauver bill is a bad bill, no matter how you look at it. It is bad partie- 
ularly for the nationally branded retail gasoline dealer. It is bad for the na- 
tional-brand supplier. And it is bad for the motorists, who may wind up as 
victims of a local gasoline monopoly. 


( Attached to this exhibit is the document “What the Proposed Anti- 
Good-Faith-Competition Legislation Would Do to the Oil Business,” 
the text of which may be found on p. 85.) 

Mr. Drxon. As I understand it, certainly this was sent to all of your 
32,000 service stations and filling stations, then the brief was sent to 
the dealers to acquaint them with it, is that 

Mr. Wutetts. No; our counsel and some of our people made up— 
they didn’t send that, they made up some specific material which we 
have also submitted in response to the subpena. 

One of them was “How H. R. 11 affects the petroleum distributer” 
and the other was, “How it affects the retail gasoline dealer.” 

They are two separate pieces of paper and I think you have copies. 

Mr. Dixon. I ask this one be marked “Exhibit 13.” 

Senator Krravuver. This is the one sent to all Socony Mobil service 
station dealers? 

Mr. Scorr. No; that was not sent out. 

Mr. Wuerts. This happened after I left the marketing port folio, 
so I am not entirely familiar with what was submitted here in response 
to the subpena. There were two subpenas, one served on me per- 
sonally, and one on the company. 

I am informed this letter did not go out. This letter, was in the file 
and it was included in the material that was sent here. 

This is the letter that went out which is dated January 24, 1957. 

Senator Keravver. Let’s mark that exhibit 13 then. 

(Exhibit 13 is as follows:) 
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ExHIsIT 13 


[Interoffice correspondence] 
JANUARY 24, 1957. 
Personal and confidential 


H. J. Muller, central region. 
A. W. Warner, eastern region. 


KEFAUVER LEGISLATIVE BILL 


Since my letter to you dated December 26, 1956, real progress has been made 
in both central and eastern regions in ensuring the complete understanding of 
the above anti-good-faith legislation on the part of our company organization. 
In each region, you are now in the process of holding division and district meet- 
ings. It remains most important that this program be completed as promptly 
as possible so that our marketing organization, particularly including each and 
every salesman, will be fully acquainted with the proposed legislation and its 
impact. Above all, it is essential that our people be fully aware of the drastic 
manner in which our jobbers and dealers and, through them, the marketing 
operations of our Own company, will be affected if H. R. 11 is passed. No effort 
should be spared in bringing our views on this bill to the attention of our job- 
bers and dealers as promptly and efficiently as possible. 

You have been awaiting further word with respect to the program of con- 
tact with dealers and distributors, and the purpose of this letter is to indicate 
the courses which should now be followed. In order to save time, I am sending 
enough copies of this letter, with attachments, for prompt distribution to all 
division and district managers. 

First, as to contacts with our distributors, it is hoped that prompt conver- 
sations will be had with as many of our distributors as possible in order to 
acquaint them with our views as to how seriously the proposed legislation will 
affect their interests. The attached paper entitled “How H. R. 11 Affects the 
Petroleum Distributor” should be reproduced in the field and should be handed 
to the distributor. 

With respect to contacts with dealers: There should be no mailing of material 
to dealers. It should be our objective rather to have individual discussions 
with each dealer so that the dealer will be able to appreciate fully the extent 
to which H. R. 11 will affect his interests. We do not feel it advisable to 
attempt to talk to groups of dealers by means of meetings called by our com- 
pany. With these two limitations, each division manager should decide whether 
it will be more effective to have a salesman call on every dealer, or instead, to 
concentrate our efforts upon selected dealers. Whichever method is decided 
upon, it is hoped that the program of conversations with dealers will begin 
promptly. The attached paper entitled “How H. R. 11 Affects the Retail Gaso- 
line Dealer” should be reproduced in the field, be used freely in connection with 
these conversations, and be handed to the dealer at the end of the discussion. 

Reports in the trade papers and reports coming to our legislative department 
have made it clear that again this year tremendous efforts on the part of the 
proponents of this legislation are being exerted to get it enacted. It is most im- 
portant that we do as much as possible within the company and the industry to 
create a widespread understanding of the dangers inherent in the legislation. 

It will be most helpful if we can receive from time to time as the program in 
each division proceeds, reports as to reactions being encountered and the progress 
being made. This will help channel all efforts along the most effective lines. 

G. L. WERLY, 
Domestic Marketing Department. 


How H. R. 11 AFFrects THE PETROLEUM DISTRIBUTOR 


The existence of the independent petroleum distributor or jobber is threat- 
ened by a bill recently introduced in the United States Congress. It was 
known in the last Congress as 8. 11. This year its number is H. R. 11. 

H. R. 11 would amend the Robinson-Patman Act so as to undermine, or even 
eliminate, in any case involving price differentials, the “meeting competition” 
defense. 
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If the bill is enacted, it may, in the light of the present attitude of the De- 
partment of Justice and the Federal Trade Commission, eliminate many inde- 
pendent petroleum distributors or jobbers. This is likely to be true not only 
of jobbers having retail operations of their own, and jobbers in so-called “dual 
distribution” with their suppliers, but also jobbers in “exclusive” territories, 

Most suppliers now sell to jobbers at a price substantially lower than the 
tank wagon price charged to retail dealers. Suppliers and jobbers have felt 
that they were justified under the Robinson-Patman Act in granting and re- 
ceiving this so-called jobber discount or differential for a combination of 
reasons: First, the jobber is performing an entirely different function from 
the dealer and thus when buying from the supplier is in an entirely different 
competitive status. Second, suppliers have felt confident that in selling at the 
jobber price they were lawfully meeting competition, since the same jobber dis- 
count was readily available to the jobber from competing suppliers. 

In their present appeal in the famous Standard of Indiana (Detroit) case 
now before the United States Supreme Court, the Department of Justice and 
the Federal Trade Commission have attacked prices granted to jobbers which 
were lower than those granted to retail customers on the ground, among others, 
that the classification was arbitrary and was not justified by differences in 
cost saving to the supplier. Even if the Supreme Court does not pass upon 
this precise point, suppliers and jobbers can no longer feel confident that the 
jobber price differential is justified by the fact that the jobber’s function is 
different from that of the retail dealer. The enforcement agencies have made 
it clear that they do not recognize any such functional justification. 

Not only will jobbers and suppliers no longer be able to rely upon jobbers’ 
functional status, but H R 11. if enacted, will also, for all practical purposes, 
destroy the “meeting competition” defense. H. R. 11 would prohibit all price 
differentials, even where given to meet competition, where the effect may be 
to lessen competition. 

Here are some of the ways in which the FTC and treble-damage plaintiffs 
might claim that the giving of the jobber differential may lessen competition: 

Suppose as in the Detroit case itself, a distributor not only acts as a 
wholesaler, but also directly operates one or more service stations himself. If 
the supplier continued to sell to the distributor at a price lower than the dealer 
tankwagon price, the charge could be made that the discrimination has lessened 
competition with other dealers. Most suppliers would be unwilling to take the 
risk. 

An additional complication is the fact that no supplier can possibly be cer- 
tain that its distributors will never operate as retailers. Many distributors 
own service stations and lease them out to dealers. If for any reason one of 
these stations becomes vacant, the distributor often has to operate it himself 
until a suitable dealer is found. The charge could then be made by retail 
dealers that the distributor used his lower price to lessen competition. 

Senator Kefauver, a sponsor of the bill, frankly says that the jobber-retailer 
is his target. At the Senate hearings, the Senator stated : 

“You are the one that the bill is supposed to hurt because it is supposed to 
try to prevent you from retailing as a jobber.” 

There are other ways in which, if H. R. 11 is enacted, the FTC might charge 
that the normal jobber differential may lessen competition. In an area in 
which both the supplier and distributor sell to service stations (dual distribu- 
tion), the distributor may easily find that he must lower the price to one of his 
key retail dealers in order to retain the dealer in the face of an offer from 
another supplier or in order to help the dealer in a price war situation. This 
might lead to charges by other dealers that the distributor had used his differ- 
ential to lessen competition. 

Even the jobber having an exclusive territory would be endangered by the 
enactment of H. R. 11, under current interpretations by the FTC. In a ease 
now pending against Sun Oil Co., the FTC claims that the granting of a lower 
price to one service station dealer in Jacksonville, Fla., lessened competition 
with all other Jacksonville dealers, and in a case against Pure Oil Co., the 
FTC has charged that price help given to all of Pure’s 120 dealers in Bir- 
mingham, Ala., may lessen competition with other dealers in the State of Ala- 
bama and for that matter, in other States as well. Obviously, therefore, if 
H. R. 11 becomes law it might be charged that the lower price to the jobber in 
the exclusive territory was a discrimination against the supplier’s dealers in 
a contiguous territory. 
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The end of the jobber discount is not the only threat to distributors posed 

by H. R. 11. 

oe the bill will for all practical purposes destroy the meeting competition 
defense, it may prevent a supplier from lowering its price to a key jobber in 
order to defend against the invasion of another supplier seeking to take key 
jobbers away. Faced with the danger of not being able to defend key accounts, 
suppliers will be reluctant to entrust to jobbers their representation in any 
important area. 

Another danger in H. R. 11 is that it may well prevent a supplier from giving 
price assistance to its jobbers in price war or depressed price areas. Without 
price help from their suppliers, jobbers may find it difficult to defend themselves 
against the price cutting activities of others who are willing for one reason 
or another to sacrifice margin in the expectation of winning large increases in 
volume. Yet the effect of H. R. 11, by prohibiting suppliers from charging 
lower prices to some than to others (unless justified by actual differences in 
cost), would be to prevent any supplier from giving recognition to the needs 
of its jobbers in price war areas. 

The threat of H. R. 11 to jobbers lies not merely in its effect on the relation- 
ship between suppliers and jobbers. It is quite possible that the bill, if passed, 
will apply directly to many jobbers themselves and thus prevent them from 
making any selective adjustments in their own prices to meet competitive con- 
ditions. While the bill applies only to transactions affecting interstate com- 
merce, many jobbers are in interstate commerce to Some extent and their 
pricing practices would thus be subject to challenge by the FTC and treble 
damage plaintiffs. Such a jobber would, for example, be prohibited from giv- 
ing price assistance to a few dealers caught in price war situations, unless he 
gave similar price help to all of his dealers. Nor would he be permitted to 
lower his price to a dealer to keep the dealer from switching to another jobber 
or supplier. 


How H. R. 11 Hurts THE RETAIL GASOLINE DEALER 


This bill was known variously in the last Congress as Senate 11, the Equality 
of Opportunity Bill, the Good Faith Bill and the Kefauver Bill. This year 
similar bills have been introduced by Senator Kefauver and Representative 
Patman. 

A bill known as H. R. 11 has been introduced in the United States Congress 
which, if passed, would vitally affect every retail gasoline dealer in this country. 

Those who favor H. R. 11 claim that it will end all price wars by prohibiting 
suppliers from charging lower prices to some dealers than to others. They 
charge that the practice of suppliers who give special price assistance to their 
dealers in price war areas is responsible for price wars and that H. R. 11 will 
stop price wars by ending this price help. Until they hear the whole story, 
this understandably sounds attractive to many dealers. 

If these claims wer entirely accurate, you may be sure that many suppliers 
would be among the first advocates of H. R. 11. This Company, for one, does 
not like price wars and is particularly concerned about their impact on its 
dealers. 

The principal objection to H. R. 11, from the standpoint of dealers and sup- 
pliers alike, is that it contains a blind spot which has been overlooked—a blind 
spot which converts a law intended to help deserving dealers inte a weapon 
which could and would be used against them. 

The blind spot simply is this. While H. R. 11 may require each supplier to 
charge the same price to all of its dealers, it does not require each supplier to 
charge the same price as every other supplier. 

Here is the significance of this statement insofar as dealers are concerned. 
Let us assume that you are doing business in an area where there are a number 
of other dealers competing with you. The local brand dealers’ retail prices may 
be 2 cents below that charged by you. Suddenly a price war breaks out because 
a local brand dealer reduces his price to 5 cents below yours. In doing so, he 
is aided perhaps by a price reduction from his local supplier. As a result, you 
find that you are suffering a serious loss of business and that you must make 
a compensating reduction in your own retail price; but, unless your own sup- 
plier also reduces his dealer price to you, it has now become impossible for you 
to restore the former competitive price relationship with the price-cutting dealer. 








166 TO AMEND SECTION 2 OF THE CLAYTON ACT 


It is at this point that H. R. 11, assuming it is passed, would begin to hurt 
and operate to your direct disadvantage. One dealer, in testifying before the 
Kefauver committee, summed up the shortcomings of such a bill when he said: 

“If my gasoline supplier could not help me pricewise after somebody else 
started a price war in my town, I just wouldn’t be able to stay in business, 
“That is why I can’t imagine how any one pretending to speak for gaso- 
line retailers would urge this committee to pass a law that would forbid an 
oil company from helping a dealer at a time when he needs it the most.” 

H. R. 11 would tie our hands. According to the current views of the Federal 
Trade Commission, we could no longer lower our dealer price to you for your 
protection against your competitor unless we made a similar reduction in our 
dealer price to all of our dealers throughout the country. One can readily un- 
derstand the chaos which would occur if a national supplier like ourselves made 
a nationwide reduction in prices every time it became necessary to meet a com- 
petitive condition in one local community or another. 

But you say, won’t H. R. 11 also prevent the local supplier from making the 
price reduction which set off the trouble in the first place? The answer in most 
cases in “no,” and an example familiar to you will readily prove the point. 

The supplier in question might be a small refiner operating on local crude 
and confining his operations and the distribution of his gasoline to his im- 
mediate local area. His local area might also be yours. If this refiner took ad- 
vantage of the blind spots in H. R. 11 and, with the expectation of increased 
volume, reduced his price to all of his dealers in the area, knowing that a na- 
tional brand company could not afford to reduce its prices from coast to coast, 
he could not be charged with violating the proposed bill since no discrimination 
would be involved. After he forced the dealers with national brands out of 
business, he could put the prices back up again. 

Your problem is by no means limited to the local-brand dealer who obtains 
his supplies from a local refinery operator. It exists with equal force in every 
case where the dealer, branded or unbranded, obtains his gasoline from a local 
distributor. For example, a jobber may be willing to cut into his margin in 
order to increase his volume. He may reduce his price to a level substantially 
below the prevailing dealer price in the area. With this help his dealers in turn 
probably would reduce their retail prices, also with the expectation of increased 
volume. The jobber, however, who was primarily responsible for this price 
cutting could not be accused of discrimination under H. R. 11 since all of his 
dealers would have received the same price. Competing dealers in the same 
territory who obtained their supplies directly from national brand suppliers 
would, on the other hand, be at a disadvantage since they could not expect simi- 
lar help from their suppliers. These national brand dealers then would probably 
be forced out of business. 

Viewed in this light, it is apparent that H. R. 11 will actually stimulate price 
wars. In this case, one-sided wars. The local supplier would have everything 
to gain by starting a price war because he would know that the supplier with 
wide national distribution could not price his product everywhere at a price- 
war level which might develop in only one small area. It doesn’t take much 
imagination to see how dealers obtaining their gasoline from national suppliers 
would become sitting ducks for local price cutters who obtain their supplies 
from local distributors. 


Mr. Drxon. To whom did you distribute this exhibit 13, sir? 

Mr. Wiriuetts. Now, when you say exhibit 13, I am lost again. 

Mr. Drxon. This is the one you just handed me, the one you just 
referred to, January 24 

Mr. Wiuterts. This went to the manager of our Eastern and Cen- 
tral Region, with copies to these various people here and these attach- 
ments that I have indicated as how H. R. 11 affects the petroleum 
distributor and how H. R. 11 affects the retail gasoline dealer were 
given out by our sales people to our dealers and our distributors, and 
this matter talked with them by our people. 

Mr. Drxon. Isn’t it true that in these attachments you told your 
dealers that you could not give them a price reduction unless you re- 
duced it all over? 
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Mr. Witerrs. I’d like to refer to that. And now I have gotten 
lost again. You have our copy. Thank you. 

Senator Keravuver. On page 2, you have underscored—— 

Mr. Dixon. Throughout the country. 

Senator Keravuver. Throughout the country. 

Mr. Wutetts. That is right. 

Senator Keravver. Mr. Willetts, here is a letter of January 27 to 
Mr. E. Nobles Lowe, Esq., West Virginia Pulp & Paper Co. by Ed- 
mund R. Hennelly, which you furnished under subpena. 

That is a company letter ; is it? 

Mr. Witettrs. I am not familiar with it. As I have said here, I am 
no longer in the marketing department, and this material which was 
furnished to you in response to this subpena, I did not bring down. 
I am not entirely familiar with all that is in this file. 

I have never seen this letter before, to be perfectly honest with you. 

Senator Kerauver. It was sent from your files. Is the man who 
signed it one of your Mobile officials ? 

Mr. Witterrs. Yes, Edmund P. Hennelly is one of the gentlemen 
connected with our firm. 

Senator Krrauver. Let’s make that exhibit 14. 

(Exhibit 14 is as follows :) 


EXHIBIT 14 


JANUARY 27, 1957. 
E. Nosies Lowe, Esq., 
West Virginia Pulp & Paper Co., 
New York, N. Y. 

DraR Mr. Lowe: Please accept my belated thanks for the opportunity you 
extended me and De Forest Billyou of Cravath to meet with you and discuss 
various problems confronting industry, vis-a-vis antitrust legislation. 

In that connection, I send you herewith an analysis of how the “good faith” 
bill, H. R. 11 and S. 11, would affect all businesses. This analysis was pre- 
pared by the APIC for dissemination to its members. I feel it is singularly 
important that your own trade associations also have an opportunity to review 
it. 

With regard to the premerger notification bill, I might note that Attorney 
General Brownell, at the recent bar association meeting, stated that the Depart- 
ment would go all out in developing an area of certainty with regard to section 
7 through active enforcement in the courts of that section. 

In this connection, I would like to report that the various antitrust com- 
mittees of which I am a member are actively preparing analyses in opposition 
to premerger bills and I would be very pleased to send you the results of our 
work for whatever use you might wish to make of them. Certainly if you have 
already developed material along these lines, I would very much appreciate 
receiving it from you. 

Sincerely yours, 
EDMUND P. HENNELLY. 

Senator Kreravver. Apparently, in this letter you were soliciting 
the pulp industry also to oppose this bill; is the at right / 

Mr. Witierrs. Not having read it, I can’t comment very well, 
Senator—I haven't seen it—other than just the fact that Hennelly 
is one of our men. I didn’t read the letter before. 

Senator Kerauver. The letter is to Mr. Lowe and it reads: 

Please accept my belated thanks for the opportunity you extended to me and 
De Forest Billyou of Cravath to meet with you and discuss various problems 
confronting the printing industry, vis-a-vis antitrust legislation. 

In that connection, I send you herewith an analysis of how the “good faith” 
bill, H. R. 11 and 8S. 11, would affect all businesses. 
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This analysis was prepared by the APIC for dissemination to its members. 
I feel it is singularly important that your own trade association also have an 
opportunity to review it. 

Mr. Witterrs. You have a copy of that analysis prepared by 
APIC already identified, and I assume that is it. I have not seen the 
letter. 

Senator Kerauver. All right. 

Mr. Blair, do you have some questions ? 

Mr. Buatr. Mr. Willetts, I have just a few questions that I'd like 
to direct to you. They are in relation to the problem raised by Sena- 
tor Wiley, namely, the question of the effect of the Robinson-Patman 
Act, or of restraints upon its effectiveness on the consumer, on the 
public interest. 

In the second paragraph of your statement you state, and I refer 
back to the paragraph that Senator Wiley called attention to: 

I believe—and it also my company’s view—that S. 11 would encourage local 
monopolies and result in an unhealth rigidity of markets and of prices. 

I presume that in making that statement you are referring, among 
other things, to the line of argument, which has been expressed from 
time to time, in economic and also legal circles, to the effect that 
without restraints on price discrimination there is a freer opportu- 
nity for big buyers to attain concessions from big sellers, that those 
concessions then tend to erode into general price cuts and the result 
is a general lowering of price to consumers in general. 

That argument was summarized in the report of this committee 
last year, Senate Report No. 2817, on this particular measure. 

On page 16 of that report the argument is in effect summarized. 
I assume that that argument is one basis for your statement here 
that S. 11 would tend to result in unhealthy rigidity of markets and 
of prices, 

Are you familiar with the argument ? 

Mr. Wuuerrs. Not being a lawyer, no, I am not familiar with 
what you are quoting from. John, would you like to answer that? 
Maybe you know whether that is part of it; 1 don’t. 

Mr. Scorr. If you don’t mind, I’d like to challenge your assump- 
tion because that is not the basis of that particular phase of our 
statement. 

As I expressed to Senator Wiley a little while ago, our only con- 
cern is that if Senate 11 is passed, we will be handicapped in our 
ability to give price support to our dealers who are subjected to local 
price cutting in particular markets. 

It is that which is the basis of our thinking. If we can’t give that 
price support, we are going to be forced out of that local market; so 
is our dealer going to be forced out of that market. 

Mr. Briar. To the extent that this economic argument, if I may 
call it that, has validity, you say, as I understand you now, that is not 
something upon which you rely in reaching your conclusion in your 
statement ? 

Mr. Scorr. It is. The one I have just stated is the one we rely on, 
not the one that you stated. 

Mr. Buarr. Yes; but you are in effect not placing any dependence 
or reliance for your statement here upon what, for shorthand pur- 
poses, we may refer to as the erosion theory ? 
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Mr. Scorr. No; we are not. 

Mr. Buatr. You are not. And, therefore, to the extent that that 
argument does have validity for other industries, it does not have 
validity or force for your particular industry ¢ 

Mr. Scorr. I would say not. I don’t know, that is one of those 
economic arguments that you can argue up and down the pike. It 
does not happen to be the one that we are concerned about. It is not 
the one which we consider to be essential in this picture. 

But we are much more concerned about our dealers and our jobbers 
and the ability to keep them competitive than we are the ability to 
go out and cut the market in order to get business. 

Ours is a defense complex, if you want to call it that. 

Mr. Buiatr. My other point of inquiry also had to do with this 
question of the consumer-public interest. Mr. Willetts, as I under- 
stand it, there has been, over a considerable number of years, marked 
improvement in the efficiency in the marketing and general distribu- 
tion of gasoline and related products; is that correct? 

Mr. Wuterts. There has been a marked improvement in the qual- 
ity of the material that we are selling over a period of years. 

I assume there has been some—lI believe there has been some change 
in the efficiency of distribution. 

Mr. Buarr. That is what I had in mind. That, like most American 
industries, has been finding ways, doing things. 

Mr. Witterts. We are trying to find ways; yes. 

Mr. Buiatr. Doing things better at lower cost and greater efficiency. 

Mr. Wiuerts. We are attempting to. 

Mr. Buarir. And that has been going on for some period of time? 

Mr. Wiutterts. That is right. 

Mr. Buatr. Correct me if I am mistaken in this connection, but for 
some period of time you, or other companies in the industry, have 
been doing such things as increasing the size of the dumps? 

Mr. Witterrs. We have been trying to; yes. 

Mr. Buarr. Cutting down the number of small-scale bulk plants? 

Mr. Witerrs. Yes, we have done some of that. 

Mr. Buarr. You have been having deliveries taken in tank-car 
quantities by multiple-pump service stations ? 

Mr. Wuterts. No, I don’t think we have done much of that. 

Mr. Briar. You haven’t done that? 

Mr. Wituerrs. We may have done some of it, but I don’t recall the 
amount at the minute. I don’t know what a multiple-pump station 
is, anyway. A station with more than one pump, I guess, is multiple. 

Mr. Buatr. But these I cite just as examples of ways and means 
that you have put into effect, and other members in the petroleum 
industry have put in effect, of increasing the efficiency of your opera- 
tions. 

That has been going on for some period of time; hasn’t it ? 

Mr. Wuerrs. Yes; we try to keep it going on all the time. 

Mr. Buarr. Has it been going on, would you say, for the last two 
decades ? 

Mr. Wittetts. Yes, I would think so. I remember when I started, 
we had mules and wagons. We now have trucks and we have larger 
trucks. We don’t have any more mules and wagons. 

Mr. Buarr. Was it going on during the period 1936 to 1951? 
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Mr. Wiuterts. Well, yes. During the war period it was altered, 
of course. 

Mr. Buiatr. During the period 1936 to 1951 the Robinson-Patman 
Act, of course, was in effect. 

Mr. Wiuterts. Yes, 

Mr. Buair. And it was widely assumed by many that the good-faith 
defense was not a complete defense ? 

Mr. Wiuterrs. Say that again, will you please, because you left me 
on first base and I want to make sure I understand what you are 
saying to me. 

Mr. Buarr. I am just trying to say, on one hand here you are saying 
that if S. 11 is passed, it is going to result in this rigidity, and in other 
places there have been references to inefficiency and diseconomies, rig- 
idity of markets and prices. 

On the other hand, during the period of 1936 to 1951 there apparent- 
ly was occurring in the market of gasoline distribution considerable 
progress in the way of new economies, new ways of doing business 
that you have just testified to. 

Mr. Witerrs. Yes, I—— 

Mr. Buatr. Now, the question is, if S. 11 is passed, since it is onl 
designed to put the Robinson-Patman Act back on the basis on which 
it was originally thought it was on, how can it then be argued that this 
progress of which we have been speaking, this technological improve- 
ment, greater efficiency, will be arrested in the future, when it wasn’t 
arrested «luring 1936-51 ? 

Mr. Witterts. This is a legal problem. I will refer this to my 
counsel, 

Mr. Scorr. It doesn’t sound like a legal problem, but I think you 
will agree in a second that it is. 

My connection with the oil industry has only been since 1946, but 
it has been my understanding that the Standard of Indiana case, 
which was finally decided by the Supreme Court, had been pending 
since 1950-51, and I think that from all I have seen of my company 
and what I expect other companies have been doing, during this 
period that you are talking about, we, at least, never felt at any time 
that the defense of meeting competition was not a valid defense. 

We certainly have been preserving our records and doing over ae 
we could to be in a position to show that where we in good faith hac 
to meet competition, we were doing so. 

Mr. Buatr. Those are the questions. 

Senator Keravver. All right, thank you very much, Mr. Willetts 
and Mr. Scott. 

Mr. Bronce L. Ray, the vice president of Esso Standard Co. 

Mr. Ray, will you come around ¢ 

Mr. Ray, we are glad to have you here. 


STATEMENT OF B. L. RAY, VICE PRESIDENT, ESSO STANDARD OIL 
CO., ACCOMPANIED BY E. B. PAUST, GENERAL COUNSEL, ESSO 
STANDARD OIL CO. 


Mr. Ray. Thank you, Senator. 

Senator Krrauver. The gentleman with you is 

Mr. Ray. Mr. Paust, our general counsel for Esso Standard. 
Senator Kerauver. Mr. E. B. Paust? 
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Mr. Pavusr. That is correct, sir. 

Senator Krrauver. All right, Mr. Ray. You didn’t supply us 
with statements. 

Mr. Ray. Well, I have a brief statement, only about five and a half 
pages, and I would like the privilege of running through it quickly. 
I will be happy to pass out copies. 

Senator Kerauver. Very well, Mr. Ray; you may proceed. 

Mr. Ray. Senator, I have been associated with Esso Standard for 
about 35 years and in that period I have been engaged largely in 

marketing. 

Our office is located at 15 West 51st Street, New York. 

I welcome this opportunity to appear before you. I understand that 
your committee is interested in the activities of my company in oppos- 
ing Senate bill 11. 

1 would like this afternoon to review my company’s and my own 
actions with respect to that bill. 

From time to time we call groups of our dealers together to discuss 
mutual problems and better means of communication. In late August 
last year we had such a meeting with about 20 of our dealers. 

At this meeting we explored the subject of proposed legislation 
affecting the service-station business. 

During the course of the discussion we learned that the dealers 
present knew hardly anything about either the purpose or the effect 
of Senate bill 11. 

They told us they were sure all Esso dealers would like to be in- 
formed of pending or proposed legislation which might affect their 
business and to have the benefit of my company’s views on such 
legislation. 

As a result, we adopted a program of incorporating in our dealer 
magazine one page devoted to legislation. In our January 1957 issue 
we carried an article on Senate bill 11 and I should like to submit a 
copy at this time for the record. 

You will find the article I refer to on page 11. 

Senator Dirksen. What is the circulation on this, Mr. Ray? 

Mr. Ray. It goes to 23,000 Esso dealers. 

Senator Dirksen. Do you want that made part of the record? 

Mr. Ray. Yes. 

Senator Dirksen. Very well, page 11 of the Esso Dealer, January 
1957 issue—I suppose that is all we will have to put in there—will 
be marked “No, 15.” 

(Exhibit 15 is as follows :) 


LEGISLATIVE NEWS 
PROPOSED AMENDMENT TO ROBINSON-PATMAN ACT 


At the next session of Congress which convenes this month, great pressure 
will be exerted to amend the Robinson-Patman Act so as to curtail the right 
of any seller to protect himself against competitive raids on his customers. The 
backers of this proposed legislation give it the descriptive title of “The equal- 
ity of opportunity bill.” It has also been commonly referred to as the good 
faith defense bill. 

The amendment would not create equality of opportunity, nor is it a good faith 
defense bill. The present law permits a seller in good faith to meet locally 
lower prices quoted by his competitors. It allows sellers an opportunity to com- 
pete: equally. The amendment would prohibit such right to meet lower competi- 
tive prices if the effect “may be substantially to lessen competition.” 
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Amendment effect on competition 

The amendment would apply to all business. A supplier who marketed only 
in a particular area of a State could lower his prices to all his dealers in tha¢ 
area. Another supplier marketing throughout the State or in a larger area 
would be seriously handicapped in his ability to offer identical lower prices to 
his dealers in the same local area. Such a supplier would have to lower his 
prices generally. or run the risk of severe penalties if this act. in meeting local 
competition only, were later found to “substantially” lessen competition. 

Just when lowering prices in an area “substantially” lessens competition is 
anybody’s guess. The courts and economists do not agree. Passage of the 
proposed amendment, therefore, would definitely throw legal hurdles in the way 
of a supplier who desired to come to the aid of his dealers in the local area, 
Would increase price cutting 

The amendment would not prevent price wars or unscrupulous price cutting. 
In fact, it would encourage such tactics since a local supplier not engaged in 
interstate commerce would not be affected by the amendment and so could cut 
prices as he pleased knowing that other suppliers engaged in interstate com- 
merce would not meet his local or pinpointed lower prices unless they gave such 
power prices to all their customers. 

The proposed amendment would also practically eliminate the chance of any 
buyer to negotiate prices by playing off one seller against another. Thus, a rigid 
uniform price system would be imposed upon all. This would be true not only 
with respect to gasoline and TBA but for practically all commodities purchasea 
by the public. 

Permitting a seller to hold his customers by meeting the lower prices quoted 
by his competitors has been the unchallenged right of all businessmen. Elim- 
ination of that right means eliminating one of the basic bulwarks of our free 
enterprise system. We in Esso Standard do not believe this is in your interest 
or in the interest of the motoring public. 

Mr. Ray. All right. 

We also prepared a detailed digest of Senate bill 11 and its effects 
upon our dealers, which was sent to all our field offices. 

We sent our field offices other material in connection with Senate 
bill 11. All such material has been submitted to your committee pur- 
suant to the subpena served on us. 

Specifically, we instructed our field managers to familiarize them- 
selves with the proposal to amend the Robinson-Patman Act and its 
effects on our business, our dealers’ business, and on other industries. 

We urged our field managers to bring these facts to the attention 
of our dealers, and to hold dealer meetings at which an open and frank 
discussion could be had as to the effects of the proposed legislation. 

We also urged our field managers to cooperate with all other indus- 
tries in their State and with other groups working to bring this pro- 
posed legislation to the attention of as many people as possible and 
solicit their aid in opposing this legislation. 

We did not instruct our managers to contact Congressmen or Sena- 
tors. I understand, however, that some managers have either re- 
quested interviews with their own legislative representatives or have 
written them. 

Our sales force has subsequently held many meetings with our deal- 
ers on Senate bill 11. The purpose of this activity was to educate 
our dealers on what this bill was all about and what effects we fore- 
saw on their business if the bill was enacted into law. 

We hoped that this program would result in our dealers themselves 
taking an active part in opposing this proposed legislation. 

We did not prepare any form letters or form telegrams for our 
dealers to send to Congress, nor have we urged any propaganda cam- 
paign by our dealers. 
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We did tell them that this proposed legislation was not in their inter- 
est and that if they felt the same way about it, they should make their 
views known not only to their Congressmen but to anyone else they 
could enlist in opposing this legislation. 

Many of our Esso dealers have been through several years of price 
wars at the retail level. Generally speaking, my company does not 
engage in operating service stations and sells very little gasoline at 
retail. 

At the wholesale level, where the dealer buys from us at the tank 
wagon price, it has been our established policy to meet any local com- 
petitive situation. 

When we find competitive suppliers are giving lower tank wagon 
prices to their dealers in any local area, we determine as quickly as 
we can just what our competitors have done in the way of cutting 
their tank wagon price to their dealers and what area is involved. 

When we have satisfied ourselves as to that, we then granted such 
lower prices to all our dealers in the area affected by the price cut. 
If we didn’t take such action promptly, our dealers would not be in 
a position to compete with other dealers and ultimately our dealers 
would go out of business. 

If Senate bill 11 is enacted, we feel that we will be foreclosed from 
meeting such local competition unless we drop our market price else- 
where. 

The economics of the situation would probably dictate in most cases 
that we cannot lower our entire marketing price structure in order 
to meet a local price competitive situation. 

This could have serious effects on our dealers, especially when one 
considers the fact that price cuts in a local area can be and often are 
initiated by local suppliers who are not engaged in business outside 
of the local area involved and, therefore, have no problem with respect 
to lowering prices over any large marketing area. 

Our 23,000 Esso dealers are our best customers. We cannot stand 
idly by and see legislation adopted which we honestly and sincerely 
feel will adversely affect them. 

I want to make my company’s policy clear. We in the Esso Stand- 
ard Oil Co. do not practice, nor do we advocate, price discrimination. 

We do not follow a practice of giving lower prices to individual, 
selected dealers in a local price competitive area. When we move to 
meet a price reduction at the tank-wagon level in a localized area, we 
reduce our price to all our dealers in that area, irrespective of what 
prices they may post at their pumps. 

Senator Witry. How do you define “area”? 

Mr. Ray. That is a matter of judgment, Senator. We try to take 
into consideration the traffic flow and community buying habits and 
we set up zones and areas which we think are within the influence of 
the local price reduction. 

Senator Dirksen. What is the largest area, Mr. Ray, in which you 
have had a price war? 

Mr. Ray. Well, I can’t recall—of course, we have had so many in 
the Northeast, New Jersey, and New York, and New England. We 
have had—well, take the State of Rhode Island, we have had price 
wars there. It is a small State, and in Providence, when we have to 
reduce a rate in Providence, we have to reduce it all over Providence 
and frequently all over the State. It is a small State. 

91068—57—pt. 1——12 
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Senator Dirksen. What is the longest price war with which you 
have had any experience? Are they mainly of short duration? 

Mr. Ray. Well, they are usually of short duration, but frequently 
reoccurring in thesamearea. That is true particularly in New Jersey, 
Pennsylvania, and New England. 

Senator Witey. When you had some of those price wars in a certain 
area, did you raise the price in some other area ? 

Mr. Ray. No. 

Senator Wirey. That hasn’t been the practice for years, has it? 

Mr. Ray. No, sir. 

Our price structure is set up on a reasonable basis over our market- 
ing territory, predicated on, first, the basis of the primary markets, 
plus transportation and distribution costs to the area, and in that is 
a factor for a reasonable return on our marketing investment over the 
area. 

Senator Wirey. In the old practice that was in vogue some years 
ago and also, apparently, in practice in some other industries, you feel 
that you have never atarn in it? 

Mr. Ray. No, sir; not to my knowledge, and I have been associated 
with marketing for many years. 

Senator Wixey. In other words, if you get into a scrap in some area 
and lose a little money, you are not taking it out of the hide of some 
other area ? 

Mr. Ray. No, sir. And our profits reflect that situation. 

In addition to the program I have outlined with respect to our own 
dealers, we have followed closely what actions others have taken in 
opposition to Senate bill 11, and we have told others, including other 
oil companies, what we have been doing with our dealers. 

Ours has been a program of education, and our efforts in that re- 
spect have been flirected in all avenues available. In that connection 
we have interchanged information with various trade organizations 
concerning Senate bill No. 11. Amongst such organizations are the 
Commerce and Industry Association of New York, the Manufactur- 
ing Chemists Associations, and many other associations and groups at 
the local State level. 

Our local field people have taken an active part in the work of local 
groups within the petroleum industry which have tride to disseminate 
information concerning Senate bill No. 11 and the effect of such leg- 
islation on service-station dealers and on other industries. 

My own personal activities in this field have been limited. In early 
October I attended a meeting in Chicago at which time some 50 or 
60 or 70 representatives from all segments of the oil industry were 
present, including dealers, marketing companies, jobbers, and refiners, 
both large and small. 

At this meeting the necessity of creating an organization to dissemi- 
nate information concerning proposed Federal legislation affecting the 
marketing segment of the petroleum industry was considered. 

After much discussion and after several other smaller groups meet- 
ings, it was decided that there was no need for creating an organiza- 
tion. It was felt that opposition to Federal legislation adversely af- 
fecting the industry could be best engendered by the efforts of indi- 
vidual companies, provided all companies and segments of the indus- 
try were kept informed ‘of legislative developments. This could best 
be accomplished through a small group of marketing executives who 
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could undertake the task of alerting others in the industry to specific 
legislative proposals. 

I became a member of that group. My only activity so far has been 
to telephone eight executives of other companies to alert them to the 
pendency of Senate bill No. 11 and to urge that they take steps within 
their own companies to educate their dealers with respect to this pro- 
posed bill. 

There has been nothing secret about the activities of my company or 
my own activities. We ‘have engaged in no conspiracy. We believe 
that, as a corporate citizen of the community, we have a right to ex- 

ress our views on pending legislation which we sincerely feel would 

nave an adverse effect on our business and on that of our dealers. To 
deny that right, it seems to me, would be to advocate that legislation 
be passed without sufficient opportunity for the democratic process of 
free and full discussion. 

Senator Kerauver. Senator Dirksen, any questions ? 

Senator Dirksen. With respect to your Esso magazine, that not 
only goes to your dealers but it is available to anybody who wants a 
copy ¢ 

Mr. Ray. That is right. In fact, we send it to some competitive 
dealers whom we might like to attract to handle our products. 

Senator Dirksen. So there is nothing confidential or secret or 
classified about it ? 

Mr. Ray. No. This goes out once a month. 

Senator Dirksen. | ‘have no questions of Mr. Ray. I think after a 
while I want to ask Mr. Paust about the pending bill. 

Senator Keravuver. Senator Wiley? Any questions of Mr. Ray? 

Senator Wirry. No; except that in that last statement you made, I 
trust that will always be in the American way of life, that every cit- 
izen representing any institution or any line of thought will feel free 
to appear before the legislators. 

We are just servants, and not taskmasters. At the same time, there 
is an element of reciprocity that exists there, and that is, that when 
you are asked to testify, we like to get the analysis on which you base 
your conclusions. Rather, I would say, give us the facts and we will 
draw the conclusions. 

Now, if you have any particular facts that would help us in in- 
terpreting the language of this bill or in making any amendments 
thereto, that is really what I know the others are looking forward to 
getting hold of, because the facts of life are what is necessary. 

Mr. Ray. Well, I have enjoyed the discussion here. It has been 
enlightening. 

Frankly, I think any improvement in the language of the proposed 
bill is a legal matter, and I don’t think, as a marketer, that I am 
qualified to suggest any changes. I suggest taht the changes be 1 ace 
to overcome the problem that has been discussed here so freely about 
the limitation, apparent limitation, or, at least our lawyers tell us 
there is a limitation as to the extent we could meet competition under 
the proposed bill without very damaging economic loss or changing 
our marketing pattern. But I am sure that Mr. Paust will be happy 
to give you his views on the matter. 

Senator Keravuver. Mr. Dixon, do you have any questions to ask 


Mr. Ray 4 
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Mr. Drxon. I would like to ask a few, very quickly, Mr. Ray. 

How many stations does your company operate, that is, retail 
gasoline stations? 

Mr. Ray. We operate about 150 stations for training purposes, 
and on turnpikes only for special reasons. 

Mr. Dixon. That is, you operate directly ¢ 

Mr. Ray. Yes. 

Mr. Drxon. How many of them do you sell to directly? 

Mr. Ray. Well, we have 23,000 dealers, of which about 15,000 are 
dealers that own their own place of business. We own 3,000 stations 
that we lease to dealers, and we lease from property owners, that is, 
individuals like doctors, lawyers, bankers, and investors; another 
5,000 stations which we also lease to independent dealers. 

Senator Kreravver. Let’s see, then. You operate 150, but you own 
5,000 ? 

Mr. Ray. No; 3,000. 

Senator Keravuver. Which you lease? 

Mr. Ray. That 150 that we operate—it is within that figure of 
3,000 that we own, and we lease from third parties another 5,000, 
making a total of 8,000, and we serve an additional 15,000 dealers that 
own their own place of business. 

Senator Kerauver. Very well; I understand now. 

Mr. Dtxon. Those you lease, you re-lease ? 

Mr. Ray. That is right. 

Mr. Drxon. The terms of your leases—what are they ordinarily ? 

Mr. Ray. From 1 to 3 years; some a little longer. 

Mr. Drtxon. How much notice do you have to give in order to 
mutually cancel a lease ? 

Mr. Ray. The minimum period is for a year, with no cancellation. 

Mr. Dixon. No cancellation ? 

Mr. Ray. No. 

Mr. Dixon. How many jobbers do you sell to? 

Mr. Ray. We have several hundred. I am sorry, I can’t give you 
the exact number, but about 17 percent of our total gasoline volume 
is distributed by jobbers and resellers. 

Mr. Drxon. You have sales contracts with each one of these sta- 
tions, whether they 

Mr. Ray. We do not have a sales contract with the 8,000 leased 
stations, but we do have a sales contract with the 15,000—not all of 
them, but the majority of 15,000 dealers that own their own place of 
business. 

Mr. Dixon. Now, to those 15,000, you loan equipment, such as 
pumps and tanks, et cetera ? 

Mr. Ray. Yes. 

Mr. Drxon. Is that on the same basis we have testimony here 
before that you either take it back or they just pay for it? 

Mr. Ray. As long as they dispense our product, and if they change 
to a competitor, we either repossess or sell it to the new supplier or 
dealer. 

Mr. Dixon. How many of your filling stations, to your knowledge, 
handle some other gasoline ? 

Mr. Ray. Well, I don’t know the exact number, but we do have 
several. 

Mr. Dixon. That would be a very small percentage? 
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Mr. Ray. A small percentage. 

Mr. Dixon. How many of your jobbers handle another type of 
gasoline ? 

Mr. Ray. Not any, that I know of. It is possible they do, but I 
wouldn’t know about it. 

Mr. Dixon. Haw many of your jobbers, to your knowledge, op- 
erate retail filling stations ? 

Mr. Ray. I am sorry; I can’t give you that. Several of them do, 
but I can’t 

Mr. Dixon. A very small relative percentage / 

Mr. Ray. Yes. 

Mr. Dixon. Do you sell your gasoline, of like grade and quality, 
to any other dispensers of gasoline; that is, retail dispensers? 

Mr. Ray. No. 

Mr. Dixon. In your statement you stated that you attended this 
meeting in October that Mr. Jordan testified about ? 

Mr. Ray. Yes. 

Mr. Drxon. You heard his testimony, did you not? 

Mr. Ray. Yes. 

Mr. Dixon. Do you agree with his account of what happened at 
that meeting? 

Mr. Ray. Substantially, yes. 

Mr. Dixon. You stated that you were appointed, I assume, to the 
steering committee ? 

Mr. Ray. That is right. 

Mr. Drxon. That you made several telephone calls and that was it ? 

Mr. Ray. Yes. 

Mr. Drxon. You stated, I believe, that your company and other in- 
dividuals decided to carry out this program or educate individually ; 
is that correet, sir? 

Mr. Ray. That is right. 

Mr. Drxon. You have already had read into the record exhibit 15. 
Now, Mr. Ray, I believe in your statement that you stated that it was 
always the policy of your company that, wherever these reductions 
or price wars were taking place, you would reduce your price to all 
of your dealers in that area. Is that correct, sir? 

Mr. Ray. That is correct. 

Mr. Drxon. The area was the best that you could determine? 

Mr. Ray. Yes. 

Mr. Drxon. Although you did this, isn’t it also true that, in the ma- 
terial that you disseminated to your own organization, you pointed 
out to them in the educational program that under your interpreta- 
tion of the law you would have to lower the price to all of your cus- 
tomers throughout the country ? 

Mr. Ray. Well, in connection with the proposed bill, we told our 
dealers in these discussions, meetings, that that was our lawyer’s in- 
terpretation. 

Mr. Drxon. I see. Now, Mr. Chairman, in answer to the subpena, 
from the files of this company we received certain material, and I 
think this exhibit should be marked to illustrate the extent of this 
education program that the company went to. 

Senator Keravver. It is dated February 7, 1957, titled “Anti-Good- 
Faith Competition” legislation. Make it exhibit 16. 
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(Exhibit 16 referred to is as follows :) 


ExuHIsit 16 
FEBRUARY 7, 1957. 


“ANTI-GooD-FAITH COMPETITION” LEGISLATION 


Literature on this subject was distributed by our salesmen to officers of the 
following organizations who have assured our people that the subject will be dis- 
cussed at their next meeting and the members will be asked to write their Con- 
gressmen : 


Elks Club 

American Legion Post in Lynbrook 
Knights of Columbus 

Stewart Manor Post American Legion 
North Shore College Club 

Exchange Club, Huntington 
Huntington Station Volunteer Fire Department 
Nassau County Republican Club 
Manhasset Republican Recruits 
Masonic Lodge in Huntington 

Rotary Club of Greenport 

Rotary Club of Riverhead 

Rotary Club of Southampton 

Rotary Club of Westhampton 

Seaford Republican Club 

Massapequa Civic Association 


Subject was discussed at meetings of the following organizations: 
Oil Heat Institute of Long Island 
Veterans of Foreign Wars meeting (31 present) 
Rotary Club of Port Jefferson (60 present) 

Our people were assured by the membership that they would write their 
Congressmen and pass the information and their thoughts on to their friends, 
neighbors, and business acquaintances. 

Distribution of literature was also made to individual fuel-oil jobbers and 
resellers, service-station dealers, businessmen, community and political leaders 
with the request that they pass the information on to their friends and business 
acquaintances and urge them to write to their Congressmen. 


JANUARY 25, 1957. 
To: C. Rullman, Oceanside. 
From: W. A. Kelly, Oceanside. 
Subject : Anti-good-faith competition. 
I have given booklets to small business, Elks Club, American Legion, and 
Knights of Columbus. 
W. A. KELLY. 


JANUARY 25, 1957. 
To: Charlie Rullman. 
From Harold Becker. 
Subject: Anti-good-faith competition. 

Distribution of the report on above subject has been completed, and, at a 
recent 3-day sales-management course, which the writer attended, sponsored by 
O. H. I. of L. I., I was able to discuss this matter with the following : 

Mr. Ivan Sutherland, educational director of New England O. H. I. 

Mr. Robert Barr, executive secretary, O. H. I. of L. I. 

Mr. Ray Horan, O. H. I. of America. 

In addition to above, each of whom I supplied with several copies of our 
material and each of whom will do an excellent job of “spreading the word,” 
at meetings of the Massapequa Civic Association, Nassau County Republican 
Club, and the local VF'W post to which I belong, some 31 persons (mostly busi- 
ness people) agreed to write their Congressmen on this question. Have also 
covered this question on all dealer calls I have made since this material be- 
came available. 
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JANUARY 25, 1957. 
To: Mr. Charles Rullman, Oceanside. 
From: J. E. Cowcer, 
Subject : Anti-good-faith legislation. 

My position as fuel-oil salesman brings me in direct contact with the con- 
sumer. I have endeavored to stimulate action on the part of the consumer by 
making it known to our public that they should express opposition to this pro- 
posed legislation. Copies of the pamphlets have been left with our customers 
where requested. 

I have also forwarded a copy to several organizations, of which I am a 
member : 

1. Stewart Manor American Legion. 

2. North Shore College Club. 

8. Manhasset Republican Recruits. 

Will continue to circulate information regarding the proposed legislative 
action. 

J. E. Cowcer. 


JANUARY 24, 1957. 
To: Mr. C. Rullman, Oceanside. 
From: E. Licence. 
Subject : Anti-good-faith legislation. 

I have contacted 20 of my Esso dealers and they have agreed to write their 
Senators and Representatives. The balance of the 12 dealers will be contacted 
next week. 

In addition, I have spoken about this to many businessmen and community 
leaders, and of these 10 agreed to contact their Congressmen. 


JANUARY 28, 1957. 
To: Mr. C. R. Pullman. 
Subject: Anti-good-faith legislation. 
Ninety percent of all dealers concurring with basic principles, have been 
supplied with copies of the pamphlet. 
Perhaps the main area of activity has been through general discussion * * * 
An activity to be maintained and increased. 


JANUARY 25, 1957. 
To: Mr. Charles Pullman, Oceanside. 
From: K. T. Woods, Port Jefferson. 
Subject : Anti-good-faith competition bill. 

What I did to get to as many people as possible quickly. I am a member of 
Rotary, so at one of the January meetings I asked for permission to bring this 
before the members, which I did. I also talked with the Presidents of Rotary 
Clubs in Greenport, Riverhead, Southampton, and Westhampton, and asked 
them if they would give a few minutes at some meeting to bring this bill to 
the attention of the members, and they were agreeable. The average member- 
ship of each of these clubs is about 65 members, consisting of leading business- 
men in their respective communities. 


JANUARY 28, 1957. 
To: S. Kerchinshak. 
From: J. M. Garwan. 
Subject: Anti-good-faith legislation. 

As per your request, the following individuals were contacted: Mr. T. R. 
Keigler, Seaford Long Island, president of Seaford Republican Club and club 
of the district court. It was felt that we might interest members of the judi- 
ciary and responsible county politicians. 

Mrs. J. WANGER, 
‘ Southeast Nassau Political Leader. 

Mr. Ray. Yes, sir. 

Senator Kreravver. That is an official document of your company ? 

Mr. Ray. Yes. 





180 TO AMEND SECTION 2 OF THE CLAYTON ACT 


Senator Knravuver. I don’t understand this. Now, up at the top, 
it carries the names of Mr. J. P. Fleming, Pelham; and Mr. A. C. Bed- 
ford, Jr., Oceanside. Are they dealers? 

Mr. Ray. No. Mr. Fleming is in our sales division office at Pelham, 
N. Y., and he is addressing this memo to the district manager, Mr. 
Bedford, at Oceanside, Long Island. 

Senator Keravuver. This is similar to the other ones sent out to 
other dealers? 

Mr. Ray. I think that deals specifically with the activity in the New 
York area. That wasn’t sent out to dealers. That is from our division 
office to our district office, so it is an intercompany communication, 

Senator Krerauver. This says: 


Literature on this subject was distributed by our salesmen to officers of the 
following organizations who have assured our people that the subject will be 
discussed at their next meeting and the members will be asked to write their 
Congressmen : 

Elks Club; American Legion Post in Lynbrook ; Knights of Columbus; Stewart 
Manor Post American Legion; North Shore College Club; Exchange Club, Hunt- 
ington; Huntington Station Volunteer Fire Department; Nassau County Re- 
publican Club; Manhasset Republican Recruits. 


Senator Witny. Hear. Hear. 
| Laughter. ] 
Senator Kerauver (reading) : 


Masonic Lodge in Huntington; Rotary Club of Greenport; Rotary Club of 
Riverhead ; Rotary Club of Southampton; Rotary Club of Westhampton; Seaford 
Republican Club; Massapequa Civic Association. 

Subject was discussed at meetings of the following organizations: 

Oil Heat Institute of Long Island; Veterans of Foreign Wars meeting (31 
present) ; Rotary Club of Port Jefferson (60 present). 


Senator Wier. Are you applying the law of association, or what? 
Senator Keravver (reading) : 


Our people were assured by the membership that they would write their 
Congressmen and pass the information and their thoughts on to their friends, 
neighbors, and business acquaintances. 

Distribution of literature was also made to individual fuel-oil jobbers and 
resellers, service station dealers, businessmen, community and political leaders 
with the request that they pass the information on to their friends and business 
acquaintances and urge them to write to their Congressmen. 

I thought you said you didn’t urge anybody ? 

Mr. Ray. I said we didn’t urge our employees, our own employees. 

Senator Kerauver. You mean you are urging other people but 
not your own employees. 

Mr. Ray. That is right. We didn’t instruct our employees as 
individuals to, but we asked them to tell the story to other interested 
people and dealers, and so forth, business people, and leave it up to 
them to take whatever action they cared to. 

Senator Wirey. He demonstrated Esso’s efficiency, sir. 

Senator Kerauver. Following this, here are some reports of your 
employees: 

I have given booklets to small business, Elks Club, American Legion and 
Knights of Columbus. 
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And then other employees, whom they have given information to 
and whom they have contacted. 

I have contacted 20 of my Esso dealers and they have agreed to write their 
Setie#ers and Representatives. The balance of the 12 dealers will be contacted 
next week. 

This is to Mr. Pullman from E. Licence, subject, Anti-Good-Faith 
Legislation. 

Mr. Ray, that looks like you are urging your own people to write. 

Mr. Ray. That is urging dealers and the public. 

Senator Keravuver. Sir? 

Mr. Ray. This is correspondence from our salesman to the district 
office reporting on his activities. 

Senator Keravuver. I mean, he said there he had urged the dealers 
to write. 

Mr. Ray. I didn’t say in my testimony we hadn’t urged dealers to 
write. I said we hadn’t urged our‘own employ ees but we asked dealers, 
we gave them the infor mation, our viewpoint on the effect that the 
bill would have on their business, and if they felt, if they agreed with 
our opinions, we suggested that they let their thoughts or feelings be 
known by communication. 

Senator KEravuver. What is the idea of getting these reports about 
how effective they were in getting letters? 

Mr. Ray. Well, that is a proc cedure, that we require salesmen to 
report on the orders they take and their activities during the day. This 
hap ypened to be one of them. 

Senator Kerauver. Mr. Ray, did you put this drive on all over the 
United States in this fashion / 

Mr. Ray. We only market in 18 States and the District of Columbia. 

Senator Kerauver. I mean in those 18 States. 

Mr. Ray. I would say that I think you will find in the review of the 
files that. probably this particular group were more active than some 
of the others. 

Senator Kreravuver. But you did put on a campaign in all of your 
18 States? 

Mr. Ray. We did, and we put on our education program through 
our own people and, of course, you get a variation of effectiveness in 
your own people. I don’t care whether it is a sales program or whether 
it is an educational program. 

Senator Wier. Did : you check up on how efficiently they carried 
on? 

Senator Kerauver. These reports show that. 

Mr. Ray. I have no reports on a number of calls they made. This 
happens to be records in one particular division office. 

Senator Kerauver. How about this Elks Club meeting and all those 
other meetings? Was that part of the general program, too? 

Mr. Ray. Well, our instructions were to contact dealers and all in- 
terested parties and I don’t think that we have enough men to cover all 
the Elks Clubs. It just happened to be in this case ‘they contacted the 
Elks Club. 

Senator Keravver. Here is another document that we got by sub- 
pena, Mr. Ray. We will mark that “Exhibit 17.” 
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(Exhibit 17 referred to is as follows:) 


EXHIBIT 17 


, JANUARY 17, 1957. 
[Personal and confidential] 





ANTI-Goop-FalrH COMPETITION LEGISLATION 


This refers to your telegram as well as the letters which I have received and 
we have this program well in motion. 

We have been in the process since Monday of discussing this with the various 
leaders in the communities in which we operate. The papers which deal with 
“Why Businessmen Should Actively Oppose This Legislation’ have been given 
to these community leaders in Syracuse—such people as—Mr. Myron Melvin, 
local lawyer; George Traister, Republican county chairman; Clinton Loucks, 
banker; Fred Norton, head of the chamber of Commerce; president of the 
Kiwanis Club, president of the Rotary Club, etc., have all been contacted and 
they are sympathetic to the rejection of this legislation. 

In Utica all good civic leaders are being contacted as well as in the north 
country—St. Lawrence County. Our distributors have been given both papers 
as well as other types of resellers and our salesmen are distributing to the 
dealers the papers on “What the Anti-Good-Faith Legislation’ would do to the 
oil business as well as themselves. 

It is a little early at this moment to tell exactly how we are progressing. 
However, we should be able to give you a more complete report by the first 
of next week. 

V. S. Norton. 






Senator Keravver. Is that an interoflice memorandum ? 

Mr. Ray. Yes. That is a correspondence from the district manager 
at Syracuse to one of our staff members in our division office in Pel- 
ham, N. Y. 

Senator Keravuver. What is that about, Mr. Ray? 

Mr. Ray. I will have to read it to refresh my memory. 

In the material we sent to our field offices there was a digest of the 
S. 11 entitled, “Why Businessmen Should Actively Oppose This 
Legislation,” and this is a report from the district manager on the dif- 
ferent organizations and individuals that he passed this material out 
to. 

Senator Witey. Where is the digest ? 

Mr. Ray. It is in the subpenaed material. 

Mr. Drxon. It is the master brief that has been mentioned before, 
isn’t it? 

Mr. Ray. Yes, sir. 

Mr. Drxon. There is no reason for it to come into the record. It is 
in several times. It is the same master brief that came from APIC. 

Senator Keravver. I understand all of your companies used the 
master brief prepared by APIC. 

Mr. Ray. Before we got that we sent out a digest of our own which 
our law department—— 

Senator Keravver. But later on, all of you used the same master 
brief. 

Mr. Ray. Yes. 

Senator Krrauver. I see where you had meetings at Isaac Junior 
High School, New Rochelle. Did you get them educated on this by 
Mr. Brickey to Mr. Meglaughlin? They are your people, aren’t 
they ? 

Mr. Ray. Yes. 
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Senator Keravuver. That speaks for itself. Let it be marked ex- 
hibit 18. 
(Exhibit 18 referred to is as follows :) 


Exursir 18 
Esso STanpDAgD OW Co., 
Pelham, N. Y., December 31, 1956. 


Pusiic RELATIONS REPORT, DECEMBER 1956 


Mr. B. F. MEGLAUGHLIN. 


Deak Sie: The public relations report for December 1956 is attached here- 
with. 
Yours very truly, 


For R. L. BrICcKEY. 


LEGISLATION 


1. A program is being developed to stimulate recognition of the detrimental 
effects of the proposed anti-good-faith competition legislation and rally op- 
position to it among dealers, jobbers, distributors, resellers and customers, oil 
trades and related associations as well as business and civie leaders and or- 
ganizations outside the industry. 

Arrangements have been made for personal contact furnishing background 
material on this legislation to influential individuals and community organi- 
zations. 

Districts have been advised to make this subject the principal topic of dis- 
cussion at regularly scheduled, if imminent, or special district sales meetings 
to familiarize field personnel with this matter and alert them to the effort that 
is required. The subject will also be discussed at dealer meetings in addition 
to personal contact by salesmen. 

Staff participation in the program will be directed to wholesale fuel oil, in- 
dustrial and commercial customers and area farm and commercial distribu- 
tors in addition to other personal and business connections. 

Discussion will also be held with union leadership for the purpose of enlist- 
ing membership support in the effort. 

All individual and groups contacted personally or by letter will be urged to 
take positive action in expressing opposition to the proposed legislation to 
Senators and Congressmen. 

EDUCATION 


1. Students of the Isaac Young Junior High School, New Rochelle, social 
studies classes and three counselors were conducted on a tour of the building. 

2. More than 200 individual requests for the Story of Maps, totaling ap- 
proximately 50,000 copies have been received to date. A considerable number 
of these requests were accompanied by highly complimentary comments on the 
subject matter and its presentation. 

3. The Syracuse district office and bulk plant were hosts to 19 local school 
teachers in observance of the fifth Business-Industry-Education Day held in 
that area. The teachers were given a brief orientation of our operation in 
that area and were conducted on a tour of the plant, warehouse, and pipeline 
facilities. At the conclusion of the tour a question-and-answer period was held 
relating to various phases of the petroleum industry. 


INTERN AL 


1. Participation in arrangements for a 2-day visit of the operations com- 
mittee to the New York division. 

2. A talk on the subject of public relations in a marketing organization was 
presented to the committee at the staff and district review sessions. 


COMMUNITY RELATIONS 


1. A simple and unusual opportunity to cooperate with the Lighthouse Indus- 
tries for the blind was provided as a result of the alertness of our mailroom in 
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discovering a possible use for 200,000 self-adhering stickers which were to be 
discarded. It was felt that these might be useful to the Lighthouse as price 
tags for the merchandise at their many sales. The suggestion met with a most 
appreciative response and represented a convenient, if modest contribtuion, to 
this worthy organization. It is felt that this item is noteworthy from the 
standpoint of the recognition of an average employee to an opportunity for the 
company to demonstrate by an unaffective gesture its thoughtfulness in a very 
human way. 

2. All districts, except Long Island, which was not included in the itinerary 
this year, participated in Operation Toylift in various locations and were in- 
strumental in providing newspaper, radio and TV coverage at each location and 
the turn out of local officials and others in the community. 


PRESS 


1. Release and photographs were issued to local newspapers and trade press 
on the appointments of Messrs., Outz, Heim, and Mallone to new management 


positions. 
2. Arrangements made for publication of the annual Christmas institutional 


advertisement in the Pellham Sun. 


CUSTOMER RELATIONS 


1. Company Christmas cards were sent to 82,000 wholesale and retail custom- 
ers. A number of sincerely complimentary letters have been received from cus- 
tomers commending us on our tasteful and thoughtful greeting. 


OIC AND PIC ACTIVITIES 


1. Attendance at special meeting of the New York State Petroleum Industries 
Committee to discuss anti-good-faith competition legislation and the need for 
an action program. 

2. General membership meeting of the Westchester County Association. 

3. District staff members attended various OIIC and PIC meetings during 
the month. 

4. Two Magic Barrel presentations were given. 


LITERATURE REQUESTS 


During the month of December a total of 90 requests were handled which en- 
titled the mailing of 3,260 pieces of literature. 


FILM SHOWINGS 


During the month of December there were a total of 530 shows with approxi- 
mately 54,688 in attendance. 


COMPLAINTS 


A report on complaints has been unavoidably detained and will follow shortly. 


Senator Kerauver. Anything else? 

Mr. Ray. May I see exhibit 18, please / 

Senator Kerauver. While you are looking at it, who were these 
eight executives of other companies that you called on the phone, 
Mr. Ray? 

Mr. Ray. The President of California Oil Co. in Perth Amboy, 
N.J., Mr. Pickard. Mr. Holland of the Arkansas Fuel Co. in Shreve- 
port. Mr. Stauffacher of the Cities Service Oil Co. in New York. I 
didn’t get Mr. Stauffacher. I talked to one of his staff assistants 
and my message was in effect to ask them if they received this PIC 
bulletin, and, if so, had they disseminated the information to their 
own organization. 

And the three I mentioned said, yes; they had. That was the only 
convérsation. 
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The others—Mr. Markley of Sun Oil Co. in Philadelphia. And I 
had, I believe it was Lion Oil Co. I don’t remember who I talked to 
in Lion Oil Co., El Dorado. Mr. Lyon of the Phillips Petroleum 
Co. in Bartlesville, Okla. Mr. Utley of the Standard Oil of Kentucky 
in Louisville. And I had Mr. Vesper of the Standard of California 
on my list but I couldn’t get him, and I left a message for him. I 
didn’t talk to him. 

Senator Kerauver. How did you happen to call these men ¢ 

Mr. Ray. Well, as I mentioned in my testimony—I'll put it another 
way. In our work in connection with assisting the PIC, each mem- 
ber of the group of executives, oil executives, agreed to contact certain 
people to follow up on this program, just to make sure they had gotten 
the material and if they were making use of it or if they were in 
accord with it. 

Senator Kerauver. What program are you talking about? 

Mr. Ray. The program of distributing—not the program, but the 
distribution of this PIC bulletin. 

Senator Kerauver. Where was that program agreed upon / 

Mr. Ray. Well, it was agreed upon at a meeting with this liaison— 
this committee that was mentioned about, this steering committee. 
As we abandoned it, when that plan that Doc outlined today was 
abandoned, it was agreed that we could accomplish this job by in- 
dividual companies, by following it up, to make sure that the program 
was uniform industrywide, that we would contact certain people out- 
side of New York or people that had not attended all these meet- 
ings, to make sure that we all distributed the same material to our 
organization. 

Senator Kerauver. Mr. Ray, I thought from Mr. Jordan that the 
program growing out of the Chicago meeting was abandoned bui 
what you are saying here is that there was liaison between all of you 
and each company was following out this educational and distribution 
program. So apparently the program was very much alive; wasn’t 
it! 

Mr. Ray. No. Not the same program. 

Senator Kerauver. You just decided to do it. 

Mr. Ray. Voluntarily. 

Senator Keravver. Voluntarily, through each company. 

Mr. Ray. Yes. 

Senator Krrauver. But you were checking up on the other com- 
panies to see whether they had done it or not. Was that determined 
to be your duty at the Chicago meeting ? 

Mr. Ray. No. Not at the Chicago meeting. At the last steering 
conunittee meeting in New York, the last one we had. 

Senator Kerauver. Have there been other meetings of the steering 
committee ? 

Mr. Ray. No. Only one meeting. 

Senator Kerauver. You had one in Chicago. 

Mr. Ray. Well, the one I have been talking about, the last steering 
committee meeting we had, I think, was in January. 

Senator Krerauver. That was in New York. 

Mr. Ray. Yes. 

Senator Keravver. So there was a meeting after the Chicago meet- 
ing? 
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Mr. Ray. Yes. 
Senator Keravver. So it didn’t die out in Chicago. There was 
another steering committee meeting. At this New York meeting, was 
it decided to divide up the oil companies, and you called on some and 
others called others to see if this education campaign was going on? 

Mr. Ray. Yes. There were, I think, 8 or 9 of us in the group who 
were asked to follow up with the other companies, to see that they 
had made distribution of this material. That is the only assign- 
ment we had. 

Senator Krravuver. Who presided at that meeting ? 

Mr. Ray. Mr. Braeckel. 

Senator Keravuver. Mr. Braeckel. Whois he? 

Mr. Ray. Well, he was temporary chairman of the steering com- 
mittee. 

Senator Kerauver. Do you have a list of who was at that New 
York meeting / 

Mr. Ray. Yes. 

Senator Kerauver. Will yousupply that for the committee / 

Where was the meeting in New York, Mr. Ray / 

Mr. Ray. The meeting was in the RCA Building. 

Senator Keravuver. What office in the RCA Building ? 

Mr. Ray. That was—I have forgotten the room number now, but 
it was—I forget. I think it was on about the 30th floor. I am not 
sure. 

Senator Kerauver. Was it in Shell’s office / 

Mr. Ray. I am not sure whether it was in Shell or APIC. 

Senator Keravuver. Both are in the same building ? 

Mr. Ray. Yes. 

Senator Keravuver. You know where Shell’s office is, don’t you / 

Mr. Ray. I know it is in the RCA Building, but I have never been 
in their office—I mean never made an official call on their office. 

Senator Krerauver. Was it the 38th floor, the same place Mr. Jor- 
dan’s office is ¢ 

Mr. Ray. I don’t remember. 

Senator Keravver. You havea list of who was there? 

Mr. Ray. Yes. I havea list of the members; yes. 

Senator Kerauver. Is Mr. Braeckel still the chairman of the steer- 
ing committee / 

Mr. Ray. No. Mr. McDaniel presided at that particular meeting. 

Senator Kerauver. Anyway, there still is a steering committee 
which is functioning and which could be called in to another meet- 
ing; is that correct ¢ 

Mr. Ray. Yes. 

Senator Keravuver. Let’s make this list exhibit 19. 

(Exhibit 19. referred to, is as follows:) 


MARKETING LIAISON COMMITTEE OF AMERICAN PETROLEUM INDUSTRIES COM MITTEE 


STEERING COMMITTEE MEMBERS 


George D. McDaniel (chairman), Socony Mobil Oil Co., Inc., 150 East 42d 
Street, New York, N. Y. 

S. C. Bartlett, the Texas Co., 135 East 42d Street, New York, N. Y. 

Dwight F. Benton, Standard Oil Co. (Indiana), 910 South Michigan Avenue, 

Chicago, Tl. 
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Mare F. Braeckel, Sinclair Refining Co., 600 Fifth Avenue, New York, N. Y. 

S. H. Elliott, the Standard Oil Company of Ohio, Midland Building, Cleveland, 
Ohio. 

J. G. Jordan, Shell Oil Co., 50 West 50th Street, New York, N. Y. 

L. R. Kamperman, Leonard Refineries, Inc., Bast Superior Street, Alma, Mich. 

B. L. Ray, Esso Standard Oil Co., 15 West 51st Street, New York, N. Y. 


OTHER MEMBERS 


T. A. Aldridge, American Oil Co., 555 Fifth Avenue, New York, N. Y. 

R. O. Anderson, Malco Refineries, Inc., Post Office Box 660, Roswell, N. Mex. 

H. E. Armitage, the Frontier Refining Co., 4040 East Louisiana Avenue, Den- 
ver, Colo. 

Ashby J. Badger, Utah Oil Refining Co., Post Office Box 898, Salt Lake City, 
Utah. 

Baxter T. Ball, General Petroleum Corp., Post Office Box 2122, Terminal Annex 
Los Angeles, Calif. 

Sam R. Bohlen, Snyder Oil Co., 390 West Market Street, Orrville, Ohio. 

8S. D. Breitweiser, the Vickers Petroleum Co., Inc., Post Office Box 2240, Wichita, 
Kans. 

W. C. Burns, Hartol Petroleum Corp., 630 Fifth Avenue, New York, N. Y. 

Dwight T. Colley, The Atlantic Refining Co., 260 South Broad Street, Phila- 
delphia, Pa. 

H. G. Donovan, the Globe Oil & Refining Co., 59 East Van Buren Street, Chicago, 
Ill. 

J. B. Fisher, Kendall Refining Co., 77 North Kendall Avenue, Bradford, Pa. 

A. P. Frame, Cities Service Petroleum, Inc., 60 Wall Tower, New York, N. Y. 

Cc. J. Guzzo, Gulf Oil Corp., Post Office Box 1166, Pittsburgh, Pa. 

Calvin Houghland, Direct Oil Cos., Post Office Box 1243, Nashville, Tenn. 

J. G. Jimenez, Tidewater Oil Co., 17 Battery Place, New York, N. Y. 

Harry J. Kennedy, Continental Oil Co., Post Office Box 2197, Houston, Tex. 

J. D. King, Cities Service Oil Co. (Delaware), 20 North Wacker Drive, Chicago, 
Ill. 

W. G. King, Jr., Richfield Oil Corp., 555 South Flower Street, Los Angeles, Calif. 

Jess Knowles, Skelly Oil Co., 605 West 47th Street, Kansas City, Mo. 

F. C. Love, Kerr-McGee Oil Industries, Inc., Kerr-McGee Building, Oklahoma 
City, Okla. 

R. D. Lowe, Elk Refinining Co., Post Office Box 1033, Charleston, W. Va. 

E. H. Lyon, Phillips Petroleum Co., Phillips Building, Bartlesville, Okla. 

B. L. Majewski, Great American Oil Co., 855 West Evergreen Avenue, Chicago, 
Til. 

F. R. Markley, Sun Oil Co., 1608 Walnut Street, Philadelphia, Pa. 

R. W. McDowell, D—X Sunray Oil Co., Post Office Box 381, Tulsa, Okla. 

F. H. Meeder, Richfield Oil Corp. of New York, 579 Fifth Avenue, New York, 
N. Y. 

Leslie R. Neal, Leslie Neal & Sons, Inc., Post Office Box 2598, San Antonio, Tex. 

M. P. Paret, Jr., Standard Oil Company of Texas, Post Office Box 862, El Paso, 
Tex. 

B. W. Pickard, The California Oil Co., 1200 State Street, Perth Amboy, N. J. 

H. S. Read, Pan-Am Southern Corp., Post Office Box 2, New Orleans, La. 

A. F. Reed, Lion Oil Co., Lion Oil Building, El Dorado, Ark. 

C. W. Rice, The El Dorado Refining Co., Post Office Box 551, El Dorado, Kans. 

W. E. Slaughter, Jr., Aurora Gasoline Co., 15911 Wyoming Avenue, Detroit, Mich. 

8S. K. Smith, Smith Oil & Refining Co., 1102 Kolburn Avenue, Rockford, Ill. 

E. L. Stauffacher, Cities Service Oil Co., (Pennsylvania), 60 Wall Street, New 
York, N. Y. 

A. C. Stewart, Union Oil Company of California, 617 West 7th Street, Los 
Angeles, Calif. 

a Stickel, Crown Central Petroleum Corp., American Building, Baltimore, 
Md. 

N. T. Stover, The Ohio Oil Co., 539 South Main Street, Findlay, Ohio 

L. W. Sweet, The Pure Oil Co., 35 East Wacker Drive, Chicago, Ill. 

M. H. Utley, Standard Oil Co. (Kentucky), Starks Building, Louisville, Ky. 

Howard G. Vesper, Standard Oil Company of California, 225 Bush Street, San 
Francisco, Calif. 
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Frank A. Watts, Humble Oil & Refining Co., Post Office Box 2180, Houston, Tex. 
J. A. Welch, Arkansas Fuel Oil Corp., Post Office Box 1117, Shreveport, La. 
Everett F. Wells, Ashland Oil & Refining Co., 1409 Winchester Avenue, Ashland, 

Ky. 

Senator Kerauver. Mr. Ray, who is Harold? Here is a document 
addressed to Harold which was brought in with the files of your office. 

Mr. Ray. I think our assistant manager in Boston is named Harold 
Harding and I see the region manager’s initials on this, so it looks 
like a communication between our region manager and Harold Hard- 
ing. That is the closest identity I can get. 

Senator Kerauver. It was produced from your files. Who is your 
regional manager ¢ 

Mr. Ray. Mr. C. W. Bohmer. 

Senator Keravuver. That is a memorandum, then, from Mr. Bohmer 
to Harold Harding ? 

Mr. Ray. I am not sure of that because you have here Harold as 
a first name, as the receiver, and C. W. B. as an initial on there. That 
is the closest I can get to it. 

Senator Kerauver. The subject matter refers to something in Mas- 
sachusetts, so that is probably the case. 
Mr. Ray. Yes; 1 think so. 
Senator Krerauver. It is very brief. Please read it, Mr. Ray. 


Mr. Ray (reading) : 


At the PIC meeting it developed that H. R. 11 has been introduced and will 
be heard by the Judiciary Committee within the next 30 days and if it is 
reported out, it almost surely will be passed by the House. 

Massachusetts members of the Judiciary are Curtis of Boston, Lane of 
Lawrence, and Donohue of Worcester. Have talked to both Everett and Dracut— 


that happens to be our two bulk plant offices— 


to see if any of our distributors or dealers have contacts with Lane and Donohue, 
who presumably favor the bill at the moment. Curtis is considered as being 
opposed. 

It was brought out that although Howard Driscoll has contacted Jarvis 
Hunt, of the Associated Industries of Massachusetts, and given him copies 
of the briefs prepared by APIC they have not as yet taken any positive action 
and it is felt that unless other industries do take such action the bill may be 
reported out of committee favorably. The hope lies in not having this happen. 

It was suggested by Harry Gilbert that if Mr. Hope would contact Roy Wil- 
liams, of the AIM, it might be most helpful. 

The strategy seems to be for the majors to stay in the background of 
oppostion as for it to appear in opposition would not be helpful; therefore all 
the help from other interested industries would carry more weight. You might 
wish to discuss this with Mr. Bohmer in the event he is to be in New York 
tomorrow. 


Mr. Bohmer is the region manager. 

Senator Keravver. Is that the general policy for the majors—to 
stay in the background ? 

Mr. Ray. I don’t think so. From what my testimony here would 
indicate, we are out front. 

Senator Kerauver. Whois AIM? What isthat? 

Mr. Ray. I am not familiar with that. I suspect it is some kind 
of an industrial organization. I don’t know. The initials, capi- 
talized 

Senator Kerauver. This steering committee that you furnished me 
a list of is three pages long, which seems to be about the same group 
that met in Chicago in the beginning, with some added. It includes 
all the major oil companies, a number of refineries, and whatnot. 
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Mr. Ray, of course it is all right for you to participate in these 
activities. I just wanted to find out if this had been done. This indi- 
eates that there are systematic efforts to have some of your people 
or some of the other oil people communicate with every Congressman 
and every Senator in the various States about this legislation, or 
particularly, the members of the Judiciary Committee. 

Is that part of the program ? 

Mr. Ray. No. I think you can attribute that to a little overanxiety 
or enthusiasm on the part of the people in the Massachusetts office. 
That was not a part of our instructions to our field people. 

Senator Witry. Why shouldn’t it be? 

Mr. Ray. Well, it was instructions to contact all interested people, 
but as far as having any organized program to report back calls on 
individuals, we did not have such a plan. 

Senator Kerauver. All right, Mr. Ray, thank you. 

Any further questions of Mr. Ray or Mr. Paust? 

Senator Dirksen. I just want to ask Mr. Ray one or two things. 

Have you any idea how many times in the course of a session a 
Member of the House or Senate is called off the floor into the recep- 
tion room to be contacted by one individual or another identified with 
groups that have an interest in just all manner of legislation and try 
to tell their story ? 

Mr. Ray. I don’t have any idea, Senator, how many; but I imagine 
it happens quite often. 

Senator Dirksen. It would be pretty revealing. You could write 
a long story if you just sat in a Senator’s reception room one day 
to see who comes, who calls up. That is the right of petition that 
the American people have under the Constitution. 

Do you have any knowledge of organized campaigns in behalf of 
the passage of this bill? 

Mr. Ray. Well, I know it has some very able porieee 

Senator Dirksen. There are a good many. A good many in favor, 
and they haven’t been remiss in their duty, I don't mind telling you. 

Mr. Ray. Well, I have seen evidence of it. 

Senator Dirksen. Yes, because this question we shall have to ask of 
other witnesses, too, who represent groups, and there is certainly 
nothing illegal in your activities. You are entitled to do it, if you 
want to defend your business. But before the clock runs out today, I 
want to ask Mr. Paust a little something about this bill. 

Mr. Paust, do you consider yourself “adequate legal talent?” 

Senator Wirry. Fully equipped ? 

Mr. Pausr. May I say, Senator, without being facetious, that I think 
the position—my position has been presented by adequate counsel that 
preceded me. 1 don’t know that I can add much to it except give you 
a homey illustration of the tortures I have to go through every time I 
get a question on this act. 

Senator Dirksen. We would like to hear it. 

Mr. Pausr. Well, I suppose on the average of 3, sometimes 10, times 
a day my telephone rings. Someone in the Marketing Department 
has a problem with respect to a price war situation somewhere, and 
wants to know what he can do about it. 

We have issued general instructions on this subject to the field, so 
that they are familiar with our policy that in a price war situation our 


91068—57—pt. 1——-13 





190 TO AMEND SECTION 2 OF THE CLAYTON ACT 


policy is to meet the competition of other suppliers, and that before we 
can do anything, they have to obtain evidence of what other suppliers 
have done. Sometimes that takes quite a while. 

The reason for that is that I want the files to have the evidence in 
there, in case we are ever challenged and have to prove that we were 
meeting competition 3 or 4 years from now. Memories of the salesmen 
may have gone along with them. I want to be able to go into the file 
and see exactly what the situation was and what our competitors were 
doing, to show what we did to meet the competition. 

Now, when I have one of those problems, I look at the Robinson- 
Patman Act and I look at section 2 (a), which has the language that it 
is unlawful to discriminate where the effect may be to substantially 
lessen competition. I have had a fair amount of experience under the 
antitrust laws and under the Robinson-Patman Act. 

That phrase just throws me for a loss. 

So I say to myself, when I get a problem, I am not going to rely on 
the fact that this discrimination doesn’t affect competition. 

But what can we do in the situation? And I look at section 2 (b) 
and I see we can have different prices if we can justify cost, and I 
know from a reading of the cases that attempting to justify cost is a 
pretty onerous burden in the state of science that cost accounting is 
today, and I look at the second and I see that we are permitted to meet 
competition in good faith. That is why I want that evidence, because 
in that kind of a price war situation, to me that is the only thing I can 
hang my hat on if we are challenged with having two different prices 
to dealers. 

Now, as Mr. Ray has testified, our policy has been to gather that 
evidence, to determine what the competition has done, but we don't 
draw the area around where he draws it. We look at our entire Esso 
picture, what Esso dealers are affected by that price competition, as 
well as our marketers can do it. And once we have determined that 
to our satisfaction, we meet the lower price of these other suppliers 
to all the dealers in that area, and then we have standing instructions 
that the local offices are to watch the other dealers outside, and the 
minute one of them complains that he is being hurt or his volume is 
going down, that price is immediately to be given to him. 

That is the only way we can keep up with ‘the picture. Sometimes, 
Senator, that results in what might be called spreading the price war. 
We don’t think we are spreading it, but a local price situation can start 
in Camden, N. J., and in 2 weeks following this kind of a pattern it 
could end up covering the whole State. 

Now, I feel some confidence in the Robinson-Patman Act defense 
of meeting in good faith lower prices quoted by competitors, because 
every Esso dealer out in that locality tomorrow could tell us to go, 
whether he is leasing our station or whether he has one of our con- 
tracts, he is free to go over to other suppliers, and certainly if he is 
beaten to the wall because he can’t compete with these other fellows 
who get the lower price, Shell or somebody else may pick him up. 

So, we feel we have got to move in, and move fast, not only to help 
our dealer meet the competition but also to protect our own business. 

Now, that is what I go through, and have gone through for years. 

If S. 11 passes, the way I look at it, a new situation comes right 
into my defense that I have been relying upon because I no longer, as I 
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read the proposed law, can say to myself, well, all I need is evidence 
that we are going to meet some lower prices by competing res or 

As I read the law, I have got to also see, well, will the effect of what 
we do, will the probabilities be that it is going to have some effect on 
competition? P 

Now, in the first place, I don’t know what competition is being talked 
about, whether it is going to affect the competition of our own dealers, 
competition of other suppliers’ dealers, or whether it is goimg to 
affect independent suppliers who may not be in a position to compete 
in this market, shoestring operators. 

In fact, as I look at it, I would have to have a crystal ball to try 
to see in the future what the effect of our act is going to be, and as a 
lawyer, under the state of law today, I think that is just an impossible 
task. 

So, I have advised our people that if S. 11 passes and if we are 
going to operate with safety, what we are going to have to do is extend 
our prices out as far as we can get to where there is some great big 
river or some other place where there can’t be any possible effect, but 
even there I am not too sure that there may not be an effect on 
individual suppliers who are competing with us. 

This subject of what substantially affects competition or lessens 
competition is a subject that economists don’t agree on. Professor 
Rostow doesn’t agree with Professor Oppenheimer. Professor Adel- 
man doesn’t agree with Professor Schwartz. The courts themselves 
haven’t laid down any rule. 

Every case seems to be sui generis, a thing of itself, and to me, if 
we are going to be forced into a situation where we are going to 
have to become clairvoyant as to what the effect is going to be on 
competition generally, we are going to have a terrific burden and, 
in many cases, our decisions are going to harm our dealers because 
we are going to feel in this particular location or locality the eco- 
nomics just don’t justify, as a matter of business principle, our going 
out and reducing our price all over, and those fellows would have to 
wither on the vine. That would be a terrible decision, in my opin- 
ion, and in the opinion of our marketers. 

That is why we are opposed to this bill. That is why we want 
to tell our dealers the way we feel about it. 

That is about all I can say. 

Senator Dirksen. What is the largest number of dealers to whom, 
at one given time, you had to lower prices on like quality of gaso- 
line in one of these price wars? 

As I recall from just reading the front pages over a period of 
years, every so often there was a price war up in New Jersey or some 
other place of longer or shorter duration. Do you have in mind 
any number to whom the lower price had to be given ¢ 

Mr. Pausr. No, sir. I wouldn’t get into all the statistics. 

Senator Dirksen. Would it be a hundred stations, or 500 stations? 
You spoke about extending the pattern if you got a complaint. You 
might have lowered the price to 50 stations, to begin with. 

Mr. Pavusr. I don’t know how many dealers we have in the State 
of New Jersey, but ultimately we were forced to reduce the price in 
the entire State. We couldn't keep up with these local wars. 

Senator Dirksen. Did you reduce in the entire State ? 
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Mr. Paust. We reduced finally in the entire State. 

Senator Dirksen. It would be a very substantial number of deal- 
ers, I would take it ? 

Mr. Ray. About 2,500. 

Senator Dirxsen. So it is a case of protecting those, dealers be- 
cause they are a part of your distribution structure ¢ 

Mr. Pavust. Without them, we wouldn’t be in business. 

Senator Dirksen. You feel that under this bill the , good-faith 
defense would be rather dubious, inasmuch as somebody else is going 
to determine—namely, the Federal Trade Commission—if you are 
charged, whether there was a lessening, substantial lessening, of 
competition or a tendency toward monopoly ? 

Mr. Paust. Well, certainly we wouldn’t like to be put in that 
position. 

Senator Dirksen. That is all. 

Senator Keravuver. Any other questions? 

Senator Witey. Just in this magazine. You saw on page 11, I 
take it, the propaganda that was put forth, and I use that term 
without any serious connotation because we have already said that 
it is the business of all of us to protect our own business, and so forth. 

Under 1, the proposed amendment, you said that the amendment 
would prohibit such right to meet lower competitive prices if the 
effect may be substantially to lessen competition. You agree with 
that? 

Mr. Paust. Yes. 

Senator Wirey. Now, as to the amendment’s effect on competition. 
You have drawn the conclusion there that it would seriously affect 
the process of competition. Is that right? 

Mr. Paust. Exactly, sir, because, as I see it, an intrastate supplier 
who wouldn’t be affected by this law could cut prices and yet we and 
our dealers would just have to stand there and not be able to compete 
with them. 

Senator Witry. As a lawyer, now, you agree with that conclusion? 

Mr. Paust. Yes, sir. 

Senator Witey. Then, under 3, “Would increase price cutting,” it 
would permit a seller to hold his customers by meeting the lower prices 
quoted by his competitor—let me read that again: 

Permitting a seller to hold his customers by permitting the lower prices 
quoted by his competitors as being the unchallenged right of all businessmen. 
Slimination of that right means eliminating one of the basic bulwarks of our 
free-enterprise system. 

We in Esso Standard do not believe this is in your interest or the interest 
of the motoring public. 

Do you agree fully with that conclusion ? 

Mr. Past. It certainly is my opinion, sir. 

Senator Wirey. I think that pretty well, again, sets up what you 
think is wrong with the present bill. 

Now, too, what can you do to improve the bill? Supposing it isn’t 
killed? Take out the clause “may be substantially to lessen compe- 
tition”? 

Mr. Pavsr. That certainly would improve the bill. TI haven’t 
thought of any ways of improving it, but I heard Mr. Hugill suggest 
that, or Mr. Scott. I agree with him it would improve the bill. 

Senator Wirry. You think taking that phrase out is necessary in 
order to protect the interest of your client ? 
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Mr. Paust. I believe so. 

Senator Wirry. Would you suggest any other phrase that might 
go in its place? 

Mr. Pavsr. No, sir. I hadn’t thought about any amendments to 
the bill. 

Senator Witry. You look like a fertile-minded young man who 
practices law in this field. There must be, in view of the attitude 
that you have seen expressed here and in view of the fact that a good 
many folks have felt that there was a need for some legislation, maybe 
not just this, but some legislation, where the big take advantage of 
the small. 

Now, what would you suggest ? 

Mr. Pausr. Well, sir, I think that we have sufficient legislation on 
the books now to take care of every situation that I can conceive of. 
You take the situation that was talked about here of having a com- 
magi area, and some supplier only picking selected dealers that 

e is going to give it to, and maybe because they are large or maybe 
because he likes them better than somebody else. 

To me, I don’t think the good-faith defense would be a defense in 
such a situation at all. 

Senator Witey. Of course, the history of events in years past has 
shown a need for having the legislation that we have had. 

Now, I am thinking in terms of maintaining our economy, with 
all its stringent bulwarks, and I sense also that we are living in a 
changing world and we have got to make sure that power doesn’t 
gravitate into the hands of a few, because if that takes place, then 
the many revolt. We have seen that all over in our day. 

And, one of the reasons for apparently getting this legislation 
started is based entirely upon conditions that haven’t been very 
healthy. 

I understand that tomorrow there are groups that are marching 
down here that want this bill, and it is that reason that I asked the 
question. I think your function is larger than that of simply saying 
_ don’t want the bill. I think you should aid your servants in the 
egislative branch to see if there is something that can take care of this. 
Maybe it is a mistaken situation. I don’t know. But take care of 
what many people feel is something that must be taken care of. 

And I don’t say that in any sense that I know. I am looking, as 
I have said several times, for the answer. 

Senator Dirksen. One question. 

Mr. Paust, I suppose in a practical way you have encountered this 
problem of at what point a shipment of gasoline that starts into 
interstate commerce loses its interstate character. 

Mr. Faust. It always depends 

Senator Dirksen. We discussed that matter at great length in the 
committee last year. 

Have you some views on it? 

Mr. Paust. Well, the law is still in a state of flux, I think. The 
question was raised in the Detroit case and argued very extensively, 
I think, for the first time, that, as I recall the law—for the first time 
the doctrine of interstate commerce was extended to cover a situation 
where a supplier had an intent after the goods came to rest of further 
distribution by reason of a pattern of feeding his customers. 
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Now, I know that in the Interstate Commerce Act the question of 
intent plays a very big part in whether or not a shipment 1s in inter- 
state transportation. The Interstate Commerce Act affects it. It all 
depends on the intent of the shipper. He might stop it for a long time, 
but if his intent was to ultimately get it out, it is in interstate com- 
merce. 

I think that philosophy is the philosophy of the Detroit case. I 
don’t say I disagree. I think it has been an extension. I think the 
whole trend of the law has been to extend, these words “tend to affect 
interstate commerce.” The tendency has been to extend it more 
and more, so that more and more transactions, more and more business 
activity comes under laws which use interstate commerce as the juris- 
dictional point on which the legislation rests. 

Senator Dirgsen. Of course, you recognize the importance of the 
question, because if the sale of one type of motor fuel is in interstate 
commerce and subject to the Robinson-Patman Act, and in the case 
of another substantial supplier it is contended that it is in a tank, 
it has been paid for, it is no longer in commerce, therefore he doesn’t 
come under the Robinson-Patman Act, you then have competitors, one 
operating under a Federal enactment and one who is free of the Fed- 
eral enactment. 

Mr. Pausr. Yes. 

In fact, that could be extended in our own situation where we have 
a refinery right in New Jersey and it may be that under the doctrine 
we could say, as far as our sales in New Jersey are concerned, we won’t 
worry about S. 11, and it will give us an advantage over our poor 
competitors who have to bring it across the river or in barges, or some 
other way, because they are in interstate commerce. 

I hadn’t thought about it, but you just put the idea in my mind. 
But we won't take advantage. 

Senator Kerauver. Thank you, Mr. Ray and Mr. Paust. 

The statement of Mr. George J. Burger, vice president, National 
Federation of Independent Business, Washington, D. C., will be in- 
corporated in the record in full at this point. 

(The statement of Mr. George J. Burger above referred to is as 
follows:) 

l am George J. Burger, vice president and Washington representative of the 
National Federation of Independent Business. I am appearing here solely for 
the membership of the federation, 

We represent independent business and professional people in all vocations 
from all parts of the country. We have the largest directly supporting member- 
ship of any business organization in the country. 

Our position on legislation is dictated directly by our membership. We poll 
our members on all important issues, and are committed by their majority vote. 

Our members desire enactment of S. 11. We take this position because of their 
vote, in mandate No. 193, on S. 1357, 82d Congress. Eighty-two percent of our 
members who yoted on that issue favored it. The bill is substantially the same 
as S. 11 which you are now yee 

In my complete statement, which I am asking to be made a part of the record 
of the hearings at this point, from which I quote: 

“Big business interests have consistently fought against this law (Robinson- 
Patman Act). It is self-evident from their action they realize for the first 
time efficient small business would be placed on parity with others so they could 
fairly compete.” 

In a message to Members of the House of Representives under date of May 22, 
1956 when the discharge petition to House Resolution 414 was completed, I said: 
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“With the recent action of the Federal court in the Standard Oil of Indiana 
case immediate action on H. R. 11 is more important than ever to protect the 
future of independent business of this Nation. Destroy the effectiveness of the 
Robinson-Patman Act and small business can close its doors.” 

Mr. Chairman and members of the committee, I have gone through the school 
of hard knocks like many thousands of others who owned and operated inde- 
pendent businesses and irrespective of how efficient an independent business 
institution may be and no matter how well financed the independent business in- 
stitution may be, it is impossible to compete with unfair competition that appears 
to be in violation of Federal laws. 

Not alone in my heretofore private business, but in the 10 years or more as an 
executive officer of the National Federation of Independent Business, which, 
by the way, comprises all types of independent businesses, to review the cor- 
respondence as to unfair competitive conditions faced by the Nation’s inde- 
pendent business, I say to you in all sincerity in their behalf, there is need for 
your committee to report out immediately S. 11. 

To further augment my opinion as to the need for enactment of 8S. 11—during 
the hearings before your subcommittee last year on the same subject matter 
I was a member of the audience and listened in amazement to the testimony 
presented by the opposition—for example, big oil, big rubber, big coal, big banking 
institutions, et cetera, et cetera—and in my own mind I came to the con- 
clusion that this legislation was long overdue to strengthen the Robinson-Pat- 
man Act as, from the statements of the opposition themselves, one could come to 
only one conclusion—that the alibi being used by big vested interests that their 
secret pricing policies were to meet competition in good faith, was just pure bunk. 

A more important observation I formed at that time was that there were no 
national sales policies in most big industries, but the purpose was to get the 
business irrespective of who was injured, and the victim, as you know, is small 
business, both in the production and distribution field. 

Again, on behalf of small business, we urge that your committee immediately 
report out S. 11. 


(The supplemental statement of George J. Burger, vice president, 
National Federation of Independent Business, Washington, D. C., 


isas follows:) 


SUPPLEMENTAL STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS 


As you know, S. 11 is intended to reverse the 1950 decision of the United States 
Supreme Court in the Indiana Standard case. There, the Court ruled that a 
supplier may defend himself completely and finally against charges of unfair 
price discrimination, springing from the grant of special low prices to one but 
not all his customers, if he can show that he offered the special low price in 
good faith to meet an equally low offer by a competitor. - This defense would 
hold, regardless of injury created among his customers denied the special low 
prices. 

We do believe there is need for this bill to become law. Here’s why: For 
instance, let’s consider the following situation which could easily arise: A large 
supplier is selling through both a giant, mass merchandiser and a large number 
of smaller, independent retailers competing with the mass merchandiser. Due 
to certain economies, the supplier is extending a lower price to the mass 
merchandiser than to his independent outlets. But the differential does not 
give the mass merchandiser unfair advantage over his independent business 
competitors, and is defensible under the antitrust laws. 

Fine and good. 

Then a second large supplier decides to cut in on this mass merchandiser and 
offers a much lower price than the merchandiser is receiving. The first supplier 
has the choice of either holding his price and losing the account, or of cutting 
the price to meet competition. Quite humanly, he decides to do the latter. 

But for one reason or another he decides against cutting prices proportion- 
ately to his other outlets, the independents who are competing with the mass 
merchandiser. The differential between them and the mass merchandiser has 
become so big they can’t cope with it, and are squeezed profitwise and forced out. 

This would be the situation: A large supplier cutting his prices in good faith 
to meet the competition of another supplier—a giant mass-merchandiser custom- 
er receiving the benefits of the price cut and reflecting them in its selling— 
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many smaller, independent business competitors not receiving any reductions, 
and being pinned to the wall. 

Under the law as it now stands, these independents would have no recourse, 
no protection at all; theirs would be but to stand and die. And after they had 
died, perhaps, the law could be used to break up a full-blown monopoly. 

S. 11 would change this situation, would give such indepedent businessmen 
the protection they need. As we see it, the bill offers no doctrinnaire approach 
to or solution of the problem. It recognizes that there are real and honest 
needs for meeting competition. To this end, it allows the good-faith meeting of 
competition to remain a full and complete defense to unfair pricing charges 
where one, or a few unfavored firms are injured. It attempts only to cope with 
widespread injury such as is described above. 

And make no mistake, gentlemen, such monopoly damage has occurred due 
to unfair pricing. With my own eyes I have seen it in the tire industry. Others 
have seen it in the grocery and other fields. What has happened before can 
happen again. 

That is basically why our members favor this bill and urge it to be enacted 
into law. 

Now, we realize it may be argued that by preventing such meeting of com- 
petition in good faith, the interests of the firm involved may be injured. We 
are not happy about this, for we wish no one damaged. But we think that 
such firm has an obligation to maintain such efficiency that it can meet com- 
petition, and when lowering prices to one customer lower them to all. Within 
the past year one large firm testified before Congress that, as a matter of policy, 
when it cuts prices for one customer it cuts them for all. What it can do, others 
should be able equally to do. 

It may be argued, too, that perhaps the firm trying to take this business away 
may itself be discriminating among its customers in offering the lower prices, 
and confronting the first firm with an unfair situation. Our only observation 
here is that to guard against such contingency, Congress should equip the anti- 
trust agencies with ability to meet and curb such an occurrence. 

But even if this is not done, if it is not practical, then we think basically 
what you gentlemen of this committee are confronted with is a problem in- 
volving the weighing of damage to one against damage to the other, of benefits 
and protections to one against benefits and protections to the other. 

Frankly, our members believe that our small, independent business structure 
is the real backbone of our country, and moreover is one of the main economic 
underpinnings of our very liberties. 

For this reason we believe that when any balancing is done, if this is con- 
sidered necessary, the scales should definitely tip in the direction of inde- 
pendent, smaller businessmen. 

I have watched patiently the operations of the Robinson-Patman Act these 
past 20 years. In the first instance when it became a law I held to the premise 
the “Magna Carta” for small business had arrived for the first time in our 
Nation’s economy. It is my belief that thousands upon thousands of small busi- 
nesses held to the same view, and I must confess, after observing the scene for 
20 years, that small business of this Nation has been disappointed in the results 
obtained under the law as a result of: (1) The many interpretations placed on 
the act by the courts, and (2) What can be commonly called a 50-50 decision 
action in the Federal Trade Commission. 

Big business interests have consistently fought against this law. It is self- 
evident, from their action, they realize that for the first time efficient small 
business would be placed on parity with others so they could fairly compete. 

So it behooves members of your committee, if they are desirous of maintain- 
ing the free-enterprise system and the millions of small businesses of all de- 
scriptions, to take every action to protect the overall good of the Robinson- 
Patman Act, and that no attempt, direct or indirect, be made to weaken or 
nullify this major law. 

In view of this we urge your favorable action on S. 11. 


Senator Keravver. Tomorrow morning at 10 o’clock, we will meet 
in the Interior Committee room, 224. 

We stand in recess until 10 o’clock. 

(Whereupon, at 5:50 p. m., the subcommittee recessed, to recon- 
vene at 10 a. m., Thursday, March 14, 1957, in room 224 Senate Office 
Building.) 
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THURSDAY, MARCH 14, 1957 


Unrrep States SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MoNopPoLy 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, _ pursuant to recess, at 10 a. m., in room 224, 
Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senators Kef fauver (chairman), Wiley, and Dirksen. 

Also present: Paul Rand Dixon, cocounsel and staff director; 
Dr. John M. Blair, chief economist; Tom Collins, of the Committee 
on the Judiciary; Peter Chumbris, counsel for the minority; and 
Carlile Bolton-Smith, counsel for Senator Wiley. 

Senator Kerauver. The committee will come to order. 

We are very happy to have present Congressman Dorn, a distin- 
guished and able Member of the House of Representatives from 
South Carolina. 

Congressman Dorn, you had some matter you wished to present ? 


STATEMENT OF HON. W. J. BRYAN DORN, A REPRESENTATIVE IN 
CONGRESS FROM THE THIRD DISTRICT OF SOUTH CAROLINA 


Representative Dorn. Mr. Chairman and gentlemen of the sub- 
committee: Let me say that it is a happy privilege to be before your 
committee for a few brief moments. You have always been gracious. 

Senator Kerauver. We will be glad to have you stay all day. 

Representative Dorn. Well, thi nk you, sir. You have always been 
very gracious and kind to us, and we appreciate it. And I might say 
that we almost have a quorum here of former House Members, and I 
am delighted to see that, although I respect very highly Senator 
Wiley 

Senator Kerauver. Congressman Dorn, he does have one strike 
against him. He did not serve in the House. 

Senator Witry. That saved me from that pollution. [Laughter. ] 

Representative Dorn. Senator, I might say that I really hesitate to 
trespass upon the time of the Senate committee, because we have 
been considering the same legislation in the House. However, no 
hearings have been held, and none are scheduled, on H. R. 11, which 
is the comparable bill to yours in the House, and that is the primary 
purpose for my coming here. 

I signed the discharge petition last year to get that bill on the 
floor, and voted for the bill. I think it was H. R. 1840 last year, and 
it passed the House. So it looks like this time, if any action is 
going to be taken, it will have to come from this side of the Capitol. 

But since the bill passed the House and since I have been associated 
with it, there are one or two points which have come up that I be- 
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lieve would strengthen the bill or strengthen the chances of its pas- 
sage if it were clarified. 

One of them, I think—I might say that I am here this morning 

purely ina nonpartisan capacity. However, Senator, you recall that 
I appeared before the Democratic platform committee last year, and 
the Democratic platform committee did adopt a plank which took 
recognition of unfair competition of goods imported into the United 
States from countries which have no minimum hours, no minimum 
wages, no social security, no laws against child labor; and the Demo- 
cratic Party did adopt a plank which would offer some encouragement 
to the laboring people of this country. 

I know the Senator’s championship of the laboring people of Amer- 
ica, and I am glad that I was associated with you last year and through- 
out the years in championing the working people. 

But there is a matter concerning this legislation that I think needs 
clarifying, Senator, and that is this: If the textile industry in America, 
particularly small textile mills, if textile goods, say broadcloth or gray 
goods and ginghams or velveteens or shirts, pillowcases, should come 
into New York—I am using New York only as an example; it is a 
great city and, of course, the head of the garment industry—and a tex- 
tile plant in South Carolina or Tennessee or North Carolina. in order 
to meet that local competition, lowered its prices there, then if they 
had to do that all over the country, I believe it would wreck the small 
textile industry and would throw a lot of laboring people out of work, 
and it would have a chain reaction in the other textile industries. They 
would have to lower prices to meet the competition of their fellow 
textile supplier, and you might start a chain reaction which could 
well wreck the textile industry. 

I might say, Senator Dirksen, that that would be true, of course, of 
the glassware industry, the chemical industry, and the bicycle indus- 
try, those industries who are ser iously today affected by unfair compe- 
tition, and I will put it that way, by unfair competition from low- 
wage countries with none of these benefits, I might say, passed by the 
Democratic administration and kept on the books by your adminis- 
tration, Senator Dirksen. 

It is a threat to the small laboring people and small industries in 
this country, and if you could clarify that, I am sure you could pick 
up some support for the bill when it comes to the House, if and when 
it does. 

Senator Keravuver. We certainly thank you for raising this very 
important point, Congressman Dorn. It is a matter which Senator 
Dirksen brought out in the hearings briefly last year. We did not go 
into it very fully. As I remember, a witness from the Cotton Council 
had something to say about it. 

Senator Dirksen. Mr. Chairman, I might say to Mr. Dorn, Mr. Me- 
Caffrey presented some testimony on that point last year, and, to use 
this either as a hypothetical illustration or as an actual illustration— 
if my memory serves me correctly, I think it was actual—that a Japa- 
nese exporter picked out either the best or pretty close to the best out- 
let customer of one of the little textile mills, that is, all he wanted was 
just that one, because that accounted for a very substantial portion of 
the mill’s volume. 

Representative Dorn. Yes. 

Senator Dirksen. Now, then, what was the mill going to do to meet 
the lower price that was being offered there, since those goods were in 
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commerce? Did they have to reduce to every other outlet in an area 
whether it was New York City or Phil: adelphia or Chicago, or could 
they meet that price to the nearest competitors and get along that way / 

And he uttered some great anxiety about it, which I think has been 
felt by other members of the committee, notably those who are in the 
textile and in the cotton areas. So it is certainly not an academic point, 
by any means. 

Representative Dorn. Senator, I think it is causing me considerable 
concern, because I do represent a textile district, almost altogether 
textile, and it is a serious thing, and some of the people are already 
unemployed because of this unfair competition. 

Now, these nations abroad, if they had the same standards for their 
laboring people that we have, and the laws on the book, it would be 
a different matter. But I hope that the committee would look into 
that and clarify this, Senator Kefauver. 

Senator Krrauver. You can be certain it will be given the fullest 
consideration, Mr. Dorn. 

Senator Witry. Mr. Chairman, he has been talking about a new 
sickness, which this bill will not cure. We should really find out what 
sickness it will cure. In other words, is the remedy worse than the 
sickness? If it is, then what is the sickness ? 

That is what we are here for, and I, for one, want to be sure that 
we are not going out on an exploring expedition which will result in 
damage instead “of constructive results. We have the same problem 
in our own State on other commodities that you speak of, and it is 
just one of the many problems we have got to face. 

But, as I said yesterday, let’s realize that economic ills, like political 
ills, cannot be cured simply by legislation. But legislation can create 
a lot of ills. 

Senator Keravver. Is there any other point you wish to make? 

Representative Dorn. Senator, I will ask unanimous consent—this 
is all I have—to have placed in the record a little table from the Bureau 
of Labor Statistics showing that prices in the textile industry have 
gradually fallen off since 1949, progressively each year, while on most 
other commodities it has gone up. 

Senator Keravver. What you submit will be received and made 
exhibit 20. 

Representative Dorn. Thank you very much. 

Senator Krrauver. Thank you very much, Congressman. 

(The document referred to was marked “E xhibit No. 20,” and is 
as follows:) 

ExHIsir 20 


Wholesale prices of textile products and apparel 
[1947-49 = 100] 


| 
| 


Textile and All com- | Textile and | All com- 


{ 
| 
} | 
apparel | modities | apparel modities 
s ™ | | 


95. 5 | OS 1) Weees 2... te 95.2 | 110. 3 
99. 2 103. 1 1955_...... Leica. & 95. ¢ 110. 
110. 6 114.8 1956_..... Leak 5, 3 114. ¢ 
99.8 111.6 || January 1957 95. 1116. 
97.3 110.1 


1 Preliminary. 


Source: Bureau of Labor Statistics. 
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Senator Krrauver. Now, my colleagues of the committee, we have 
many witnesses today, and we are going to please ask the witnesses 
to comply with the rules of the Reorganization Act, if it is possible 
for them to do so, to follow the lead of Senator Sparkman the other 
day. We asked Senator Sparkman to file his statement and let it 
be incorporated in the record, and then tell about it, which he did. 
So we hope, since we impose that rule on Senator Sparkman, that 
as many of you as possible can cooperate with us in ac cordance with 
the Legislative Reorganization Act. 
Mr. Dwight F. Benton, vice president of Standard Oil of Indiana. 
Are you “Mr. Dwight F. Benton, vice president of the Standard 
Oil Company of Indiana? 
Mr. Benton. Yes, sir. 





STATEMENT OF DWIGHT F. BENTON, VICE PRESIDENT, SALES, 
STANDARD OIL CO. (INDIANA) ; ACCOMPANIED BY HAMMOND E. 
CHAFFETZ, COUNSEL, OF KIRKLAND, FLEMING, GREEN, MARTIN 

& ELLIS 





Senator Keravuver. Where is your office, Mr. Benton? 

Mr. Benton. Chicago. 

Senator Keravuver. “How long have you been an officer of the Stand- 
ard Oil of Indiana? 

Mr. Benton. I have been an officer since 1950. 

Senator Kerauver. I see Mr. Hammond E. Chaffetz is with you as 
the general attorney for Standard Oil of Indiana. What is your 
position ? 

Mr. Cuarrerz. I am a member of the law firm in Chicago of Kirk- 
land, Fleming, Green, Martin & Ellis, but I have acted as counsel for 
the Standard Oil Co. in the Detroit Standard Oil ‘ase, and many other 
antitrust matters. 

Senator Krerauver. You were before us last July when you testified 
before this committee, Mr. Chaffetz. 

Mr. Crarretz. That is correct. 

Senator Kerauver. Mr. Benton, your statement is here, and it will 
be printed in the record in full. Do you wish to summarize it or to 
tell us what is on your mind, or however we can same time in this 
matter ? 

Mr. Benton. I appreciate your views, Senator, and I, too, want to 
conserve time. However, my statement is in summary, and I think 
in the interests of conserving time I can do so better by reading the 
statement. 

Senator Krrauver. We will permit you to read the statement, Mr. 
Benton, but I want to say again that I expect witnesses to comply. with 
the rule and file their statements, and summarize it. We have got a 
long way to go here. 

Is it possible for you to condense it? 

Mr. Benton. Senator, I cannot condense it any more than it is. 
It is condensed ; it is entirely i insummary. However, if you so desire 
that it be filed 
Senator Keravuver. All right, go ahead and read it. 





TO AMEND SECTION 2 OF THE CLAYTON ACT 201 


Mr. Benron. My name is Dwight F. Benton. I am vice president 
in charge of sales for Standard Oil Co. (Indiana), with headquarters 
in Chicago. 

The chairman of this subcommittee made some serious charges in 
a press release of March 4. He accused a number of oil companies 
of conspiring to force gasoline dealers and jobbers to oppose a bill 
that he represented as being in the interest of those dealers and jobbers. 

I am sure that in light of those one-sided charges the committee will 
recognize an obligation to hear the other side fully. 

Let me say this flatly at the outset: We at Standard Oil did not 
conspire with anyone to do anything. 

We did talk about S. 11 with the representatives of some other 
oil companies. We did talk at length about the bill with many of 
our dociers We are certain we had, not just a right, but a duty to 
do both things. And we resent any attempt to intimidate us by the 
suggestion that there was something wrong about our activities. 
There just wasn’t and there isn’t. 

It is impossible to answer the charges that have been made with- 
out going to the basic assumption on which they rest. That’s the 
assumption that S. 11 would actually help gasoline dealers and 
jobbers. 

The March 4 press release plainly made this the basis of the accu- 
sations: Letters from dealers and jobbers opposing S. 11, it said, and 
I quote, “are puzzling because the bill is actually designed to help 
small-business concerns generally.” 

Yet the statements of supporters of the bill show plainly that their 
purpose is to establish a setup that would be disastrous to dealers. 

If these supporters are right, only one group in the entire oil in- 
dustry would be helped by 8. 11. Those are the cutrate marketers. 

Established dealers must compete with such marketers in the con- 
stant effort to win customers. But if the intentions of those who 
back this bill are written into law, the established dealers will be 
powerless to compete. 

You have been urged to pass S. 11 to keep major suppliers from 
giving price assistance to a dealer caught in a competitive squeeze. 
The fact is that if we, as a supplier, can’t help a dealer when his com- 
petitior across the street cuts prices, our dealer will be forced out of 
business. 

In such a case our dealer would lose. We would lose, too. Only 
the price cutter would gain. 

Let me give you an actual illustration of the problem from past 
experience. 

Not so long ago some price cutters hit on the idea of cutting their 
prices at particular locations on Friday and advertising big weekend 
specials. 

Right here I would like to give you a couple of examples of those 
weekend specials for the record. I will just pass them along with- 
out going over them. 

Senator Krerauver. Do you wish to submit these? Is this mate- 
rial you would like to have placed in the record ? 

Mr. Benton. Yes. They are examples of the cases that I am 
citing here. 

Senator Kerravuver. Let’s group them together and call these ex- 


hibit 21. 
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(The documents referred to were marked “Exhibit 21,” and are as 
follows :) 
EXHIBIT 21 


THE DAILY DISPATCH - THURSDAY, JULY 15, 1954 
MOLINE, ILMOIS 


prices SLASHED 


6 Anniversary Celebration 


Rocket Oil Company 


On Highway 150 - North of Moline Airport 


3 DAYS ONLY-Friday, Saturday & Sunday-July 16-18 


You cannot buy a better gasoline at any price. All Hudson products 
sold with a money-back guarantee. Over 10,000,000 satisfied Hudson 
customers. Drive to your Hudson dealer and SAVE. Operations in 20 
States. 


REGULAR 


0 |) 20 


ALL TAX PAID ALL TAX PAID 
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DECEMBER 3, 1953 THE SPECTATOR. JOLIET, ILL. TWENTY THREE 


- 

at GASOLINE 
MARTIN'S 
FREE, 


Fri., Sat., Sun., Dec. 4, 5,6 


2 Gals. of our New Greatly Improved 90 Octane 
Ethyl with purchase of 5 Gals. ... You pay only the tax. 


A FREE Cracker Jack for Each Child In Your Family 


Our pumps will be set at a Reduced Price to give you a 
proportionate gift on any amount purchased . . plus FREE 


bonus stamps. 


ANNOUNCING... 
2 Stamps Instead of 1—With Our NEW Ethyl 


SPECIAL! NEW! 
On Crystal Clear 5 Gal. Kero-Can 


RANGE OIL 
11%,.¢ == 75° 


Limit 2 to a Customer 


Introducing 
Joliet’s Highest Test Winterized 
Greatly Improved Ethyl With... 
M. I. T (Tri-Cresyl Phosphate) 
We Are Striving For a Record Sale! 


TAKE ADVANTAGE OF THIS 
INTRODUCTORY OFFER NOW! 


MARTIN OIL CO. 


Phone 2-9476 
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FRIDAY, OCTOBER 2, 1953. 


OPECIAL 


SAT. & SUN. ONLY 


OCT. 3rd. & 4th. 


REGULAR | GENUINE 
GASOLINE | ETHYL 


1510 S. Neil 
Champaign, Il. 
910 W.. University 
Urbana, IIl. 


Senator Wuiry. Are there three samples or one? 

Mr. Benton. I think there are three there, Senator. 

Senator Wier. All different? 

Mr. Benton. Yes, sir. 

Senator Wier. All right. 

Senator Keravuver. I think they can be classified as one exhibit. 
Mr. Brenton. It was obvious what they were thinking: They 
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thought the major-company competition wouldn’t be able to move 
fast enough to meet them before Monday. Their price cuts were so 
steep that dealers could not possibly meet them on their own. 

We figured out a way to let division managers help out any dealer 
affected by that kind of thing, and to help him out promptly. When 
the price cutters discovered that their strategy didn’t work they gave 
up. We don’t have many such weekend price wars now in our 
territory. 

The way to end price wars that cause dealers so much grief is simple. 
The way is to have the price cutters who start the price wars know 
that their price cuts will be met promptly. 

You’ll never do it the way the backers of S. 11 propose—by guaran- 
teeing the price cutter by law that his price won’t be met. 

All you’ll do is turn the field over to the price cutters. They would 
be free to cut the price here today and over there tomorrow, with the 
assurance, backed by law, that we and our dealers would be helpless 
to meet the situation. 

We are told that when we reduce the price to one dealer, we ought 
to be required to reduce our price across the board to all our dealers. 
But you simply can’t afford a sharp price reduction throughout an 
entire market just to meet the competition of a single price-cut station. 

If we did cut our prices across the board, then we would be guilty 
of hurting, unnecessarily, many other dealers located at a distance 
from the price cutter. They wouldn’t be affected by his price cutting 
but they would be by ours. 

Do you want to know why the dealers have written so many more 
letters opposing S. 11 this year than last? You don’t have to look 
very far for any hidden explanations. The blunt fact is that the 
dealers have only lately found out that S. 11 is a threat to their very 
existence. 

At the last session, this subcommittee heard two spokesmen from a 
trade association represent themselves as speaking for all the service- 
station dealer in the country. 

It would be informative for this committee to send all Standard Oil 
dealers a short questionnaire. 

Ask them what they know about the National Congress of Pe- 
troleum Retailers, which is not national, is not a congress, and is not 
representative of petroleum retailers. 

Ask them what they think of the claim of William Snow, the NCPR 
general counsel, and John Nerlinger, executive secretary of the asso- 
ciation, that they speak for all dealers. 

Ask them what they think of Nerlinger’s and Snow’s description of 
them as “captive dealers,” a description echoed in that March 4 press 
release. 

Senator Dirksen. Mr. Chairman, let me ask at that point. 

I did not see a copy of that release. Do you have a copy of it? 

Senator Krrauver. Yes; we have a copy. 

Senator Dmxsen. I think we ought to put it in the record, since it 
has been alluded to here several times. 

Senator Keravuver. Exhibit 22. 

(The document referred to was marked “Exhibit 22,” and is as 
follows :) 


91068—57—pt. 1——-14 
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ExHIsit 22 


Senator Estes Kefauver, Democrat, of Tennessee, chairman of the Senate 
Antitrust and Monopoly Subcommittee, today charged a number of the Nation’s 
giant oil companies with a conspiracy by which they have forced their “captive” 
gasoline dealers and jobbers to engage in a massive propaganda campaign to 
Members of Congress opposing the amendment of the Robinson-Patman Act. 

Over the weekend, Senator Kefauver sent subpenas to 20 oil companies, 2 trade 
associations, and 4 oil company executives, ordering them to produce all docu- 
ments and material pertaining to their efforts to launch this propaganda 
campaign. 

“Since early January.” declared Senator Kefauver, “members of Congress 
have been deluged with wires mainly from gasoline jobbers and retailers asking 
for the defeat of S. 11 and H. R. 11, the equality-of-opportunity bills. These 
messages from smaller enterprises in the oil industry are puzzling, because the 
bill is actually designed to help small business concerns generally. We now 
have evidence that the major oil companies have engaged in a secret conspiracy 
to pressure these captive dealers and jobbers, dependent on them for existence, 
to send messages opposed to their own interests. As an example, one gasoline 
retailer wired his Senator to oppose the bill, but 2 days later sent another wire 
stating he was pressured by his supplier into sending the first wire and asked 
his Senator to support the bill. The subcommittee shall go into this campaign 
very exhaustively during the hearings on S. 11 beginning soon.” 

Subpenas were issued to the following companies: American Oil Co., Ashland 
Oil Co., Continental Oil Co., Cities Service Co., D-X Sunray Petroleum Co., 
Esso Standard Oil Co., Gulf Oil Corp., Humble Oil Co., Magnolia Petroleum 
Co., The Pure Oil Co., Standard Oil Company of Indiana, Sun Oil Co., Stand- 
ard Oil of California, Shell Oil Co., Socony Mobil Oil Co., Sinclair Refining Co., The 
Texas Co., Union Oil Co., Phillips Petroleum Co., and Richfield Oil Co. ; to the 
following individuals: Dwight F. Benton, vice president, Standard Oil Company 
of Indiana; J. G. Jordan, vice president in charge of marketing, Shell Oil Co.; 
Herbert Willette, vice president, Socony Mobil Oil Co.: and Bruce L. Ray, 
vice president, Esso Standard Oil Co.; and the American Petroleum Institute 
and American Petroleum Institute Committee. 


Senator Kerauver. Proceed, Mr. Benton. 

Mr. Benton. The committee might be able to close out this entire 
inquiry if it asked just those three questions. It would find that our 
dealers are independent businessmen of strong convictions, and not 
the captives of anybody. It would find those dealers are opposed to 
any bill that would keep us from helping them in a price squeeze. 
‘ Let me now describe briefly the actions Standard Oil took on 
S. 11. 

When what was then H. R. 1840 was introduced at the last session 
of the Congress, we didn’t even ask to testify against it. Frankly, 
we thought the bill would die as soon as enough people read it and 
saw how dangerous it really was. 

But we underestimated the skillful use of propaganda by the 
groups pushing the bill. 

When the bill was taken from the House committee and brought 
to the floor by way of petition, we found out our mistake. 

A deluge of letters from druggists and grocers, we discovered, had 
convinced the Representatives that small business supported the bill 
unanimously. So it passed the House, as you know. 393 to 3. Mem- 
bers of the House of Representatives voted for the bill because they 
thought there was no opposition to it. 

When the Senate hearings began, we felt the circumstances obliged 
us to speak up. 

In their first-day testimony, Mr. Nerlinger and Mr. Snow of the 
NCPR said confidently that they were speaking for all the retail 
gasoline dealers in the Nation. They made a blanket indictment of 
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the pricing policies of all integrated oil companies without offering 
any facts to back up the indic tment. 

They said it is the major oil companies who start gasoline price 

vars. They argued that dealers would be helped by a law to keep 
Haveliérs from giving the dealers price assistance. 

We couldn’t let such statements go unchallenged. We promptly 
asked to be heard here. 

While our testimony was being prepared, we made a quick, informal 
check among a few of our dealers. What we discovered is something 
that Maurice FE. Fager, of Topeka, Kans., told this committee last year 
was true of himself. 

“T would like this committee to know,” Mr. Fager said, “that Mr. 
Nerlinger and Mr. Snow don’t speak for me. In fact, before hearing 
about their appearance here last week, representing a gasoline retailer 
association, I had never heard of these gentlemen or their association. 
And I don’t believe any other gasoline dealers in my part of the 
country have ever heard of them either.” 

Mr. Fager was right. The other dealers in his part of the country 
hadn’t heard of them. Neither had most of the dealers in every other 
part of our 15-State Midwest marketing area 

Recently, for example, 275 of our dealers, 36 company agents, and 
53 other company employees, were in meetings in St. Louis to hear a 
presentation on S. 11. I shall file the full text of that presentation 
with the committee. Of the 344 persons in the meetings, only 13 had 
ever heard of Nerlinger and Snow. Only 22 had ever heard of the 
NCPR. Only 22 had ever heard of H. R. 11 and S. 11. 

Over and over again we’ve had the experience of seeing our dealers 
get indignant when they hear the testimony the hired officials of the 
NCPR put before this committee. This is what has led us to develop 
a program designed to bring the facts to the attention of all our 
dealers. 

It was a big job and it was a hard one. But we knew it was worth 
the effort. We had seen last year what can happen if the dealers 
aren’t alerted to what is being done and said in their names without 
their even being aware of what’s going on. 

Our concern was principally with our dealers because our company 
has few jobber customers. Anyway, most jobbers had heard through 
their own trade associations about the dangers to them from this 
legislation. 

People in our company who had friends or acquaintances in other 
industries also undertook to alert them to the dangers of S. 11. This 
was only natural. We in Standard of Indiana know more about this 
legislation and its implic ae than many other people do. At least 
we should. We’ve spent 17 years and a lot of money fighting the 
“Detroit case” which the beatah ation is designed to overturn. 

Our efforts to inform others about all the implications of S. 11 began 
when the bill was before the last session. They have continued since, 
and are still going on. Obviously the public awareness of the dangers 
in this legisl: ation is growing. The list of companies and associations 
and individuals opposing S. 11 grows longer every day. 

There have been attempts to make much of a meeting of some oil- 
company marketing executives at the Blackstone Hotel in Chicago on 
October 12, 1956. People insinuate that it was here that the great 
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conspiracy to pressure dealers and jobbers into opposing S. 11 must 
have been put together. 

There are at least three things wrong with that theory: 

1. The jobbers’ opposition to 8. 11, like our own, began long before 
that October meeting and hasn’t been influenced by it at all. 

The only reason dealers hadn’t been opposed earlier was that they 
hadn’t even heard of the bill. At least, they hadn’t heard the facts 
about it. 

All the NCPR told them, when it told them anything, was that 
this bill was a good thing for them. The NCPR officials didn’t bother 
to explain what it was all about. 

Unfortunately, a number of dealers took the representatives of the 
NCPR on faith. Some of them undoubtedly were among the people 
who wrote Congress last year in support of the bill and so helped 
create the illusion that this was a measure supported by dealers gen- 
erally. 

2. The Blackstone meeting, which I attended, was not called to 
discuss S. 11 alone. This is only one among many legislative prob- 
lems that presently challenge the petroleum industry. We covered 
several of them during our session. 

S. 11 was a major topic of discussion because the problem there was 
immediate. But S. 11 was far from being the only topic. 

3. No concerted action of any kind came out of that meeting. 

Each company undertook on its own to do what it could to bring 
the facts about S. 11 to the attention of the public, and particularly 
of its own dealers. 

We did try to set up a marketing liaison committee. We thought 
we could exchange information about our own separate activities on 
public issues and also exchange information about the issues them- 
selves. But we couldn’t get the individualistic companies of our in- 
dustry to cooperate long enough really to get that plan off the ground. 

There has bee just one meeting of a so-called steering committee 
for this liaison group. That was in late January or early February 
of this year. Nothing came of it. 

When Congress convened at the beginning of January, we at Stand- 
ard decided we had better act on our own entirely. So on January 
25, we formally launched our own individual company program to 
inform our dealers about S. 11. We presented a full-scale discussion 
on the subject to a meeting of regional and divisional managers. 

That session was held at the Ambassador East Hotel in Chicago, 
and I offer as exhibit A the program for the session. 

Senator Kerauver. Where is the exhibit? 

Mr. Brenton. I believe you have all of them. 

Mr. Cuarrerz. Mr. Dixon has all of the exhibits. They were all 
filed. 

Mr. Benton. We filed all the exhibits I refer to here, Senator, and 
you have them all in sequence. 

Senator Keravver. Is there any particular part of this you want 
filed for the record ? 


Mr. Cuarrerz. No, sir. We leave that to the judgment of the 
committee. 


Mr. Dixon. We received the same thing in answer to the subpena 
of the company, and it is in the files of the committee. 
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ceri Keravuver. If there is any particular part, Mr. Benton or 
Mr. Chaffetz, that you want printed in the record, if you will discuss 
the ten with counsel, that can be arranged. 

Mr. Cuarrerz. | merely mention, when we get to it, there are two 
of these exhibits that we would like to have printed, Only two. 

Senator Keravver. All right. 

This will be filed by you, I think, because it is so voluminous we 
will not order the whole thing printed. 

Senator Dirksen. Mr. Chairman, I would suggest that both minor- 
ity and majority counsel examine it and decide, in their judgment, 
what ought to be included. 

Senator Keravver. That is a good idea. That will be done. 

Will vou proceed ? 

Mr. Benron. What was said and done at the meeting is immediately 
pertinent to your inquiry here today. 

After some opening remarks, Robert C. Gunness, executive vice 
president, read to the group a statement of policy that our president, 
Frank O. Prior, had planned to present. 

The full text of the statement I offer here as exhibit B. 

Senator Kerauver. You refer to the statement of Mr. Prior? 

Mr. Benton. Yes, sir. 

Senator Keravuver. Is that in the book here? 

Mr. Ben'ron. Yes, sir. 

Mr. Cuarrerz. The entire statement. 

Mr. Benton. The entire statement is here. I am just reading the 
highlights. 

Senator Kerauver. The counsel will go through all of this. 

All right. 


Mr. Benton. I would like to read you the five-point program that 
Mr. Prior’s policy statement set out for that management group as a 
guide to action: 


1. We as a company will take a firm stand on any public issue that touches our 
corporate welfare. 

2. We will do our level best to carry our views to all who will listen to us. 

3. We will be as fair, as honest, and aboveboard as we possibly can in pre- 
senting our views. 

4. We will not use coercion, direct or indirect, open or implied, to try to make 
anyone agree with us. 

5. We will not forfeit any part of our right, not only to speak up ourselves, 
but to urge others to support us in making their and our views effectively known 
to Government. 


I call to your attention especially the two paragraphs that Mr. 
Prior had written about the fourth of those points, the one that states: 


We will not use coercion, direct or indirect, open or implied, to try to make 
anyone agree with us. 


What he said was this: 


Anyone to whom we present our case must always be free to disagree with us. 
That goes in particular, of course, for our employees and for our dealers. There 
must never be the slightest suggestion of reprisal against anyone within the 
family who elects to differ. 

Our purpose is to fight against pressure groups. It is not to build a pressure 
group of our own. 


I offer as exhibit C the full kit of materials as it was given to all who 
attended the January 25 meeting. 
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In the afternoon this group saw a presentation we had prepared in 
the general office for telling our story to our dealers. 

I offer the complete text as exhibit D. 

On page 3 we set the keynote of this presentation, and I quote: 


Since I can’t expect you simply to take my opinions on faith, I’m going to lay 
the facts on the line here. I’ll tell you exactly what the backers of this bill have 
to say about it—not what I think they mean, but exactly what they say. Then 
you'll be in a position to decide whether you want to buy what they’re selling. 

Throughout, we were careful to refer in context to the testimony 
of Nerlinger and Snow of the NCPR before this committee. 

We have also quoted exactly what Samuel Rosenwasser, second vice 

resident of the NCPR, had to say about S. 11 at a November meet- 
ing of the NCPR board of directors. 

What he said, in part, was this: 

I doubt whether there is a single director in this room who could explain how 
S. 11 is to work, and what it will do to the working manager or owner of a 
service station. Are we to be governed by ignorance? Should we not now take 
a new look at this legislation before we work for its passage? It may well ruin 
the very men whom we are attempting to serve. 

This is a long-time independent dealer talking, not a supplier. 
Are we pressuring our dealers when we tell them what he had to say? 

We have also told our dealers, through our presentation, what Nat 
Azarow, executive secretary of the Gasoline Merchants of Brooklyn, 
had to say about the bill. 

Speaking directly about S. 11, Azarow told the NCPR directors: 

We now have a situation in Brooklyn, which is a case in point, where if such 
legislation were now the law of the land we would have to sit by and see our 
retailers lose gallonage or to even be put out of business purely because the law 
would prevent them, for all practical purposes, from meeting such cutrate 
competition. 

Are we forcing our dealers to do anything when we tell them, accu- 
rately, that this is the way Azarow sees the legis: ation ? 

Our presentation at the January 25 demonstration concludes: 

If you agree with Nerlinger and Snow in their size-up of this situation, that's 
that. Then at least they really were speaking for you when they made their 
fight for this bill. 

If you don’t agree with them, you're going to have to do something about it. 
And what you can do—right now—is this: You can write your Representative 
in Congress and your Senators .... 

It’s your choice. 

Those last three words in the text were echoed on a butcher-paper 
chart we used : “It’s your choice.” 

We also distributed 30,000 copies of a pamphlet titled “Gasoline 
Dealers and H. R.11.” I offer a copy here as exhibit E. 

Mr. Cuarretz. As I say, Mr. Chairman, that is an exhibit we 
would like to have included in the record, if we may. 

Senator Kerauver. Let us see the exhibit. We will mark this 
“Exhibit 23.” 

The document referred to was marked “Exhibit 23” and is as 
follows :) 


Exurtr 23 


GASOLINE DEALERS AND H. R. 11 


To Standard Oil dealers: There is now in the United States Congress a bill 
that could very much affect your future. In the House of Representatives it is 
called H. R.11. In the Senate it is called S. 11 
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Those who are pushing it have tagged this the “equality of opportunity” bill; 
those who oppose it say it is the “end of opportunity” bill. 

Two men in particular maintain the bill would be a fine thing indeed for all 
service-station dealers. They are officers of the National Congress of Petroleum 
Retailers—John Nerlinger, executive secretary; William Snow, general counsel. 

But others don’t agree at all. They say the bill might hurt dealers badly. 
One of these is another officer of the National Congress of Petroleum Retailers, 
Samuel Rosenwasser, second vice president. He’s a longtime dealer himself, 
having been in the business since 1919. 

What Mr. Rosenwasser has to say about the bill is reported in an article in the 
Gasoline Retailer for November 21, 1956. It’s reprinted in full at the end of 
this leaflet. 

What the argument comes down to, as far as dealers are concerned, is this: 

Nerlinger and Snow say: A major, established supplier should not be per- 
mitted to give a competitive price allowance to one dealer unless he gives it to 
all dealers. 

Others aren’t so sure about this. “It sounds all right,” they say, “but suppose 
I’m the one dealer. What happens if I'm caught in a competitive squeeze? What 
if a cut-rater opens up across from me and starts taking my volume? Do I 
really want the supplier’s hands tied so he can’t afford to help me out with an 
allowance in a case like that?” 

You might not guess it from the language of H. R. 11, which is fuzzy, but 
these questions really are wrapped up in the bill. So you can read the text of 
the bill, it’s also reprinted in this leaflet. 

One dealer who asked himself these questions is Maurice E. Fager, of Topeka, 
who has had 25 years’ experience in the service-station business. He was the 
only individual dealer to testify before a Senate subcommittee when a bill like 
H. R. 11 was being considered last year. You’ll want to read his testimony, 
which is reprinted later. 

What you'll do about H. R. 11, if anything, is something that’s entirely for you 
to decide. We ask only that you listen to both sides of the story with an open 
mind. 

If you agree that your supplier should be prohibited by law from helping you 
when the dealer across from you cuts his price, that’s that. You don’t have 
to do anything at all. Mr. Nerlinger and Mr. Snow already have told Congress 
that they speak for all service-station dealers in this country and that the dealers 
all back this bill. 

If, on the other hand, you disagree with them, you may want to write your 
Congressman. You may want to say, in your own words, (1) that Mr. Snow 
and Mr. Nerlinger don’t talk for you; (2) that you’re against H. R. 11 and 
S. 11. 

It’s up to you. 

{From Gasoline Retailer, November 21, 1956] 


ROSENWASSER WARNS NCPR TO REEXAMINE LEGISLATIVE PLANS 


CHIcAco.—Samuel Rosenwasser, New York second vice president of the 
National Congress of Petroleum Retailers, warned directors of the congress in 
a meeting here last week that they were “treading on thin ice” in attempting to 
carry out the legislative program decided upon by delegates at the annual 
meeting held in Washington last August. 

He based his arguments on two points: (1) that delegates should not commit 
their respective assoclations on matters as important as this without submitting 
the specific proposal to the member associations for approval or rejection, and 
(2) that no real study has been made as to the advantages or disadvantages 
of the proposed legislation. 

“Here we are,” he said, ‘“‘with an extremely limited membership dictating what 
is to be the cure for the ills of the retailers of this country, numbering over 
200,000. Who knows anything about the ‘equality of opportunity bill’ for instance. 
It has never been explained to the board of directors of the NCPR, much less to 
the members of the various associations connected with the national organiga- 
tion, to say nothing about the rank and file of the working retailers of the 
country. 
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GREAT RESPONSIBILITY 


“You're taking a terrible responsibility on your shoulders to recommend and 
fight for such regulation of the retailers and the industry without explaining 
to the vast number of the rank and file of its members what such legislation will 
mean to them. 

“Don’t let’s burn our bridges behind us. I doubt whether there is a single 
director in this room who could explain how S. 11 is to work, and what it will 
do to the working manager or owner of a service station. Are we to be governed 
by ignorance? Should we not now take a new look at this legislation before 
we work for its passage? It may well ruin the very men whom we are attempt- 
ing to serve.” 

No one at the board meeting took up Mr. Rosenwasser’s challenge to explain 
the effects of the bill. Instead Cash B. Hawley, Detroit, president, William D, 
Snow, Toledo, Ohio, general counsel, and John W. Nerlinger, Jr., Detroit, execu- 
tive secretary, contended that the board had no authority to decide on whether 
or not to sponsor the legislative program which the retailers congress approved 
at its Washington meeting. The congress makes policy and the board is respon. 
sible for carrying out that policy, they contended. 


INSTRUCT ON VOTE 


“When we went to the Washington meeting,’ said Mr. Rosenwasser, “we 
were not instructed on how we should vote on important issues such as this. By 
what authority did the delegates vote their association? We should have a 
system through which issues that affect the retailer of the country could be 
passed on to the member associations before we vote on them.” 

Mr. Nerlinger contended that delegates were authorized to use their judgment 
in voting for the associations they represented. 

Mr. Rosenwasser contended that NCPR has gained great prestige and recog- 
nition in the industry. Dealers have received cooperation of the American Petro- 
leum Institute through the retailer advisory committee, he said. ‘“‘They moved 
rapidly when we told them about our problems,” he said. ‘“‘Later several oil 
companies have moved to give us longer leases. I believe we have made a mis- 
take in not being patient. 


PROPOSED BILLS 


“All that we have gained can be destroyed if we go ahead and urge legislation 
which we ourselves do not understand. The NCPR will be the laughing stock 
of the country if we find, after we have urged such legislation, that it is diametri- 
cally opposed to the interests of the working retailers of the country.” 

Asked if he had studied the various bills proposed by the NCPR, Mr. Rosen- 
wasser said that he had, but that he could find no one who could explain to him 
how they would help the mass of retailers throughout the country. 

“In fact,” said Mr. Rosenwasser, ‘“‘no attempt was made to explain these bills 
at the annual meeting of the NCPR in Washington to the very men who were 
asked to, and did, vote on them. I doubt whether there was a man in that meeting 
who could tell you what they meant and where they will carry us. 

“There is time to pause to take stock before it is too late. Let us hear a clear 
explanation of what these bills will do before we continue to back them. As 
a reputable trade organization, we owe it to the rank and file of the industry. 
I plead with you for enlightenment in our interests and in the interests of the 
retailers of the country.” 


MEET COMPETITION 


Nat Azarow, executive secretary of the Gasoline Merchants of Brooklyn, said 
that passage of legislation similar to S. 11 would make it impossible for retailers 
to meet competition of cutrate stations. 

“We now have a situation in Brooklyn, which is a case in point, where if such 
legislation were now the law of the land we would have to sit by and see our 
retailers lose gallonage or to even be put out of business purely because the law 
would prevent them, for all practical purposes, from meeting such cutrate 
competition. 

Mr. Rosenwasser also contended that it was dangerous to depend upon legis- 
lation alone to solve retailer problems. 

“I believe,” declared Mr. Rosenwasser, “that we should reexamine our policy 
to see if we are not shutting the door on the solution of our problems. We should 
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explore what we can get through cooperation with suppliers. I am afraid that 
if we pursue the approach of solving our economic problems through legislation 
and if we fail we will then have no avenue of relief. And there is not assurance 
of success. We failed in our application for a fair trade practice conference, 
and we could fail in seeking this legislation.” 


ADVOCATE LAWS 


A poll was taken at Mr. Rosenwasser’s insistence, but the board voted to con- 
tinue with the program without further examination of the types of legislation 
advocated. 

Mr. Rosenwasser and Mr. Azarow both urged after the board meeting that 
the legislative program be carried to the API dealer advisory meeting for fur- 
ther study. 

“We cannot in simple trust to our members allow the pushing of such legisla- 
tion without understanding it,” said Mr. Rosenwasser. “If the CNPR won’t 
explain it to its members, we shall have to go somewhere else to have it explained.” 


H. R. 11 


Declaration of purpose and policy.—To reaffirm the national public policy 
and the purpose of Congress in the laws against unlawful restraints and monop- 
olies, commonly designated “antitrust” laws, which among other things prohibit 
price discrimination ; to aid in intelligent, fair, and effective administration and 
enforcement thereof; and to strengthen the Robinson-Patman Antiprice 
Discrimination Act and the protection which it affords to independent business, 
the Congress hereby reaffirms that the purpose of the antitrust laws in prohibit- 
ing price discriminations is to secure equality of opportunity to all persons to 
compete in trade or business and to preserve competition where it exists, to 
restore it where it is destroyed, and to permit it to spring up in new fields. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (b) of section 2 of the Act 
entitled “An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914, as amended (15 
U. S. C. 13 (b)), is hereby amended to read as follows: 

“See. 2 (b) Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services of facilities fur- 
nished, the burden of rebutting the prima facie case thus made by showing justi- 
fication shall be upon the person charged with a violation of this section, and 
unless justification shall be affirmatively shown, the Commission is authorized 
to issue an order terminating the discrimination: Provided, however, That un- 
less the effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce in any section of the 
country it shall be a complete defense for a seller to show that his lower price 
or the furnishing of services or facilities to any purchaser or purchasers was 
made in good faith to meet an equally low price of a competitor, or the services 
of facilities furnished by a competitor.” 


STATEMENT BY MAURICE E. Facer, TOPEKA, KANS. 


My name is Maurice Fager, and I am from Topeka, Kans. I am a retail 
gasoline dealer. I lease my station from the Standard Oil Co. I am also presi- 
dent of the Chamber of Commerce of Topeka. 

I have heard that last week a Mr. Nerlinger and a Mr. Snow appeared before 
this committee and testified they were speaking for all gasoline dealers in ask- 
ing this committee to pass a law to amend the Robinson-Patman Antiprice Dis- 
crimination Act. 

I would like this committee to know that Mr. Nerlinger and Mr. Snow don’t 
speak for me. In fact before hearing about their appearance here last week, 
representing a gasoline retailers association, I had never heard of these gentle- 
men or their association. And I don’t believe any other gasoline dealers in my 
part of the country have ever heard of them either. 
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I just can’t understand how anybody claiming to represent gasoline dealers 
would want to come down here to tell this committee to pass a law that would 
keep oil companies from helping their dealers to meet competitive price situa- 
tions. 

These gentlemen told you that gasoline price wars are started by the major 
oil companies giving allowances to dealers. From my 25 years’ experience in 
the oil business I can assure you that this is just ridiculous. I have never heard 
of any price war starting that way. 

I know because we have a price war going on in Topeka right now. Rather 
than being started by any major oil company, this price war was set off by two 
price-cutting suppliers of private-brand gasolines trying to move in on a third. 

This was simply a case where the Site Oil Co. and the Hudson Oil Co. tried 
to move in on the Quality Oil Co. in Topeka. Quality started cutting prices, 
first 2 cents a gallon, which was met by these other 2 price cutters, then 4 
cents a gallon, and now 6 cents a gallon off, which is the situation today. 

You can certainly understand that with the price cutters in Topeka selling 
gasoline up to 6 cents a gallon off, I would go broke pretty soon unless I re, 
ceived some help to tide me over the price war period. So I asked my supplier, 
the Standard Oil Co., to share this loss with me by giving me a temporary price 
allowance, which they did. 

As I understand my supplier's policy, it is to give temporary price assistance 
only in the particular area where the price war is raging, so that the price 
war is contained in as small an area as possible. In other words they do it in 
the place where it is necessary to keep their dealer in business. The only time 
we get an allowance is when we ask for it and we can prove that we need it 
because of a competitive situation. This happens when someone else cuts the 
price. We would never start any price war because that would be like cutting 
our own throat, and I never heard of a major oil company that wanted to 
start a price war. 

It would make no sense for the supplier to reduce his prices all over just 
because there is a price war in one spot. That would be like deliberately spread- 
ing the fire. If the price cut is spread over a larger area it simply means a 
bigger price war with more people getting hurt. Let me illustrate this from 
my own experience. 

I can remember when my supplier was giving allowances to dealers located 
only a mile away from me. While my business was being affected somewhat, 
it was not enough to justify my asking for assistance which, if granted, would 
have spread the price war over a much larger area. 

It makes sense to me that the supplying company should restrict the price 
war to the narrowest possible area so that as few people as possible are hurt. 

But the main point I want to make on that to you is this: If my gasoline 
supplier would not help me pricewise after somebody else started a price war 
in my town, I just wouldn’t be able to stay in business. 

That is why I can’t imagine how anyone pretending to speak for gasoline 
retailers would urge this committee to pass a law that would forbid an oil 
company from helping a dealer at a time when he needs it the most. 

That is the end of my statement and I appreciate the time you have given me. 
Do you have any questions? 


Senator Keravuver. All right, sir; you may proceed. 

Mr. Benron. The tenor of that pamphlet is set in the one paragraph 
that reads, and I quote: 

What you'll do about H. R. 11, if anything, is something that’s entirely 


for you to decide. We ask only that you listen to both sides of the story with 
an open mind. 


You can contrast such language with the words Nerlinger and Snow 
used in an NCPR official bulletin of January 23, 1957. I offer a copy 
here as exhibit F. 

Mr. Cuarrerz. That is another exhibit, the only other exhibit of 
this group, we would like to have in the record, Mr. Chairman. 

Senator Kerauver. Mark that “Exhibit 24,” then. 
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(The document referred to was marked “Exhibit 24,” and is as 
follows :) 


Exuipit 24 


NATIONAL CONGRESS OF PETROLEUM RETAILERS 
Detroit 26, Mich. 


1957 WASHINGTON Report No. 2 


OFFICIAL BULLETIN 
JANUARY 23, 1957. 


Om COMPANIES’ “DiIvipE AND DEFEAT PROGRAM” ON EQUALITY OF OPPORTUNITY 
3ILL. Must BE ANSWERED Now 


A high-pressure propaganda campaign to confuse and divide the Nation’s 
service-station operators on H. R. 11 and S. 11, the equality-of-opportunity bill, 
and prevent its passage is now being waged by various major oil companies. 

This “divide and defeat” propaganda program can do real damage to the 
equality-of-opportunity bill and may seriously confuse Congressmen and Sena- 
tors not familiar with the methods which oil companies employ to hold their 
control over retailers. 

Reports which we are receiving of this oil-company activity are being sub- 
stantiated by affidavits, and this information will be made available to Congress. 
If you have evidence of such activities, it will be very helpful in adding weight 
to the report which we are preparing. 

In the meantime. however, we must answer this misleading propaganda 
campaign by giving Congressmen and Senators the facts as to where gasoline 
dealers stand on the equality-of-opportunity bill. Our best weapon against oil- 
company inspired dealer wires and letters is the truth spoken by real dealers 
themselves and their bona fide trade associations. For this message to get 
across, sO many real dealers must make themselves heard in support of the 
equality-of-opportunity -bill that the “inspired” opposition will be exposed and 
eclipsed. 

We must send enough wires and letters to Congressmen and Senators from 
service-station associations and their members to show substantial unanimity of 
support for this legislation—in spite of all the oil companies can do to pressure, 
confuse, divide, and defeat. 

Your participation and the participation of your members is absolutely neces- 
sary if your Congressmen and Senators are to know the sentiment of the retail 
petroleum industry in your State and district. The oil companies are doing a 
job against you, but no one can do a job for you except your own members and 
your own organization. You must be heard. 

Do not underestimate the seriousness of this situation. Do not postpone taking 
the actions which are needed immediately. 

Enclosed is a suggested form of the type of letter which should go from your 
association on your association stationery. Also enclosed is a suggested form 
of the type of wire which can be sent by your members. 

Without fail, take the following actions immediately. 

1. Write to your Congressmen and Senators along the lines suggested in the 
enclosed form of letter. Write on your association stationery making a copy of 
each letter for NCPR and get it to us by airmail. Do this before leaving your 
office today. ; 

2. Alert your individual members to the oil companies’ “divide and defeat’ 
campaign on H. R. 11 and 8. 11. Make personal calls on them and help them to 
make themselves heard through telegrams along the lines of the form which 
is enclosed. Give NCPR a report on the approximate number of wires sent by 
your members. Each Senator and each Congressman must receive a minimum 
of 50 wires from service-station operators in his district if the damage already 
done by the oil companies’ Campaign is to be corrected. This must be done 
immediately. 

3. Write a letter on your association stationery and, in addition, get your 
individual dealers to wire similar-type requests for support also to the following 
two important committee chairmen: 

Representative Emanuel Celler, chairman, House Judiciary Committee, House 
Office Building, Washington 25, D. C. 
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Senator James Eastland, chairman, 
Office Building, Washington 25, D. C. 

4. If possible, call an emergency meeting immediately to alert your members 
on this problem, and get their maximum participation in getting our story across 
to Congress. 

You proved your effectiveness in letters and contacts with Members of Con- 
gress in the last session. But now these efforts must be doubled and redoubled 
if we are to overcome the oil companies’ propaganda scheme to use dealers 
against this bill. 

We sincerely believe that this present situation presents the gravest threat 
which has ever existed to NCPR’s legislative program. Dealers of the Nation 
will thank you if you do your part to repel this threat. If the supplying com- 
panies’ conspiracy to divide the dealers and defeat their legislative program 
by such division succeeds at this time, it will be because the overwhelming major- 
ity of dealers have failed to make themselves heard. 

As the trade association executive of the dealer association in your State 
and area, you are the means by which dealers can be reached and this grave 
threat communicated to them. 

We must use all of our strength, and we must do it today. There is not one 
minute to lose. What happens depends upon you. 

Make this effort now with all of the resources at your disposal. 

We await your airmail reply. 





Senate Judiciary Committee, Senate 


CasH B. HAWLEY, 
President. 
JOHN W. NERLINGER, Jr., 
Executive Secretary. 
WILLIAM D. Snow, 
General Counsel. 


[Your association letterhead] 


JANUARY —, 1957. 
Hon. JoHNn Dog, 
House (or Senate) Office Building, 
Washington, D.C. 


DEAR REPRESENTATIVE (OR SENATOR) DoE: During the last session of Congress 
our members strongly supported H. R. 11 and S. 11, the equality-of-opportunity 
bill, to close the good-faith loophole in the Robinson-Patman Act created by the 
Supreme Court decision in the Standard Oil-Detroit case. We were deeply 
gratified that the House passed this bill by vote of 393 to 3 and that it was unani- 
mously approved by the Senate Judiciary Committee, even though it was not 
adopted before adjournment. 

Events of the past few months have confirmed our need for adoption of this 
bill in the present session where it has been reintroduced with the same numbers, 
H. R. 11 and 8.11. Destructive price discrimination has been on the rise in our 
industry and it is one of the principal factors causing an estimated 60,000 service- 
station operators to fail in business, quit, or be forced out of business each year. 

This bill will close the loophole which permits this price discrimination, by 
preventing use of the good-faith defense to destroy competition. Service-statiop 
operators and other small-business groups desperately need this protection. 
Remembering the rate at which our businesses are being destroyed through price 
discrimination, we ask you to do everything in your power to see that this bill is 
passed early enough in this session to give us this vital protection against this 
raonopolistic practice. 

We make this request in our members’ behalf because service-station operators 
are victims of price discrimination which destroys our businesses and saviugs, 
and we also make this request in the interest of preserving small business’ oppor- 
tunity in America and in the interest of consumers who are gouged by monopoly 
price fixing after small business is destroyed. 

Inasmuch as this bill will prevent major oil companies from fighting inde- 
pendent-brand competition with their dealers’ money through price discrimi- 
nation, and will prevent cutting of dealers’ margins through price discrimination, 
the major oil companies have opposed this bill. Now, however, they are going 
one step further. They are propagandizing their captive lessee dealers who 
operate on short-term leases to wire Congress opposing this bill. 
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Since these short-term dealers can be put out of their stations on a few days’ 
notice if the company wants to discipline them, it is not surprising that con- 
siderable numbers of them might yield to supplier propaganda and send wires 
against their own self-interest. We think you should know of this practice as 
it is going on across the country, and be warned against it. 

We are thankful that in a democracy we the people can appeal to you as our 
elected representative to solve this grave problem through the adoption of wise 
legislation. We need your help and sincerely ask that you do everything possible 
for the success of this bill. Our members have a tremendous interest in what is 
happening in Congress on this bill and we will appreciate hearing from you as to 
progress which is being made. 

Thank you very much for your support. 

Sincerely yours, 
(Signature) Association officer, 
Association name, 
Association business address. 


Tyre oF NIGHT-LETTER WIRE From Service STATion OPERATOR TO CONGRESS- 
MEN AND SENATORS 


Hon. JoHn Doe, 
House (or Senate) Office Building, 
Washington 25, D. C.: 


AS a serv ice station operator I am deeply interested in the passage of 
H. R. 11 and S. 11, the equality of opportunity bill, to strengthen the Robinson- 
Patman Act against price discrimination. 

Price discrimination can confiscate my income overnight and put me out of 
business in a few months, and thousands of service station operators are forced 
out of business every year by this vicious practice. 

We small-business men need your help to stop monopolistice price discrimina- 
Sg Please do everything possible to secure early adoption of this important 

Signed (Dealer’s name) 
(Dealer’s business name) 
(Dealer’s business address) 

Senator Keravuver. Allright, Mr. Benton, proceed. 

Mr. Benton. I would ask that you pay particular attention to the 
sentence that reads, and I quote: 

Pach Senator and each Congressman must receive a minimum of 50 wires from 
service station operators in his district if the damage done by the oil companies’ 
campaign is to be corrected— 

Close quote. 

And I would remind you that this bulletin is dated 2 days before 
we at Standard put our own dealer-information program on the 
road. 

Attached to the NCPR bulletin are a prescribed form letter and form 
telegram. Prescribing the words to be used had one great advantage: 
It avoided any explanation of S. 11’s real meaning such as Rosenwasser 
called for in November and such as still hasn’t been given. 

I assume, of course, that this committee will in all fairness subpena 
the records of the NCPR and make the same inquiry as has been made 
of us into their activities, which we contend were all designed to delude 
dealers into supporting this bill. 

Senator Dirksen. Mr. Chairman, has that been done? 

Senator Kerauver. They have all been told to bring all their records. 

Senator Dirksen. Have they been subpenaed ? 

Senator Krrauver. They have not, because they agreed to bring 
them in. and they have furnished them to counsel. 
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Mr. Dixon. Some of them have been furnished, and they have all 
been told to bring them. 

Senator DirkseN. Have they been filed ? 

Mr. Drxon. They have not all been filed; no, sir. 

Senator Krravuver. The same thing was done in the hearings in 
July of last year. Both sides were told to furnish the letters which 
they sent out. This included the wholesale grocers, the gasoline deal- 
ers, and so forth, as I remember. 

Anyway, quite a large number of them are in the record of last year, 

Mr. Dixon. May I say there to Senator Dirksen, Senator Kefauver, 
a lot of these witnesses, such as Mr. Benton, had not volunteered or 
requested to appear at this meeting until they were subpenaed. When 
they were subpenaed, they were ask to bri ing their documents. 

The other people have asked to appear here voluntarily, and they 
have been requested to bring their documents. 

Senator Dirksen. There is certainly a lot of difference, because when 
they are under a subpena duces tecum, obviously that is a pretty serious 
document. It is just an open invitation, to tell the other side to submit 
their things. It does not. require the staff members of this committee 
going through the files and picking up what they want. 

I think that is a serious omission, and I think it ought to be done, 

Mr. Cuarretz. May I say also, Mr. Chairman, you read into the 
record yesterday some of the exhibits taken from the subpenaed files 
of the companies, and if the public and the Members of Congress are 
going to have a fair idea of what was done on both sides—— 

Senator Kerauver. If there is any question about it, I have been 
informed that they had voluntarily turned over their documents for 
examination, which you people had not done. 

Senator Dirksen. Were they requested to send their documents? 

Senator Kerauver. No; the others were not requested, either. 

Senator Dirksen. Mr. Chairman, I think we had just better settle 
that issue right here. 

Senator Krravuver. If there is any question about it, we will have 
subpenas served on them to see if there are any documents which we 
did not get. 

Senator Dirksen. I think we should serve subpenas on all these 
organizations. 

Senator Krerauver. That will be done. I will instruct the staff to 
serve subpenas duces tecum, the same kind that was served on Standard 
Oil of Indiana, as to any of the groups which might have been putting 
on campaigns. 

You may proceed, Mr. Benton. 

Mr. Benvron. Since we at Standard held our 1-day conference in 
Chicago, our field people have carried out the suggested presentation 
to dealers and our own employees. As of March 1, the presentation 
had been seen and heard by almost 6,000 dealers and more than 2,000 
of our employees. 

We are now preparing to send to our fields, for distribution to our 
dealers, some reprints from the Gasoline Retailer, an independent 

trade newspaper for dealers. H. A. Inness Brown, editor of that 
vinnie has taken a forthright stand on the issue of S. 11. 

Of Nerlinger and Snow and the NCPR he said, in the February 20 
issue of his paper : 
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We believe, as leaders of the retail end of the industry—a leadership that 
they have been seeking for nearly 10 years—they have woefully neglected the 
interests of the working retailer and have sought to bind him further by placing 
him at the mercy of the intrastate cut-price operators by endorsing and lobbying 
for S. 11. 

Mr. Brown concludes his 2-page discussion in this way, quote: 

Granting that the NCPR does not represent directly even a few dealers in the 
country but is an association of associations, it was nevertheless its duty to 
either plead ignorance of the situation in the field or to submit its findings to 
the retail members of its association membership. 

In all of the legalistic talk about S. 11, all of the varied attacks on suppliers, 
the leadership of the NCPR has concealed the essential point of this fight—the 


regulation of one part of the industry while leaving the other free. 
Until this point is cleared up— 


Tam still reading from Mr. Brown— 


we must in justice to the working retailer, who is faced with the cut-price type 
of operation described, oppose the passage of S. 11 and H. R. 11, with the hope 
that it will be given further study before it is forced on the retail operators of 
this country. 

End of quote. 

Are we coercing our dealers when we hand on to them what this 
retailer spokesman has published ? 

I offer the complete text of Mr. Brown’s article in reprint as ex- 
hibit G. You have that. 

Senator Krravuver. I believe that has already been put into the 
record. 

Mr. Benton. Yes, sir, I believe so. 

This is the full extent of our so-called pressure on our dealers. 

I am perfectly willing to let the record speak for itself. 

Senator Keravuver. Mr. Dixon, do you have some questions you 
wish to ask? 

Mr. Drxon. Mr. Benton, you have been here for the past 2 days, 
and you have heard Mr. Jordan, Mr. Willetts, and Mr. Ray testify. 

Did you attend the metting which was called on October 12 at the 
Blackstone Hotel, sir? 

Mr. Benton. I did. 

Mr. Drxon. Did you hear the account which Mr. Jordan, Mr. Wil- 
letts, and Mr. Ray gave as to what happened at that meeting? 

Mr. Benton. I did. 

Mr. Drxon. Do you agree with their testimony ? 

Mr. Benton. I do. 

Mr. Dixon. Did you serve on a steering committee that was ap- 
pointed at that meeting, sir? 

Mr. Benton. Yes, sir. 

Mr. Dixon. How long did you serve on that steering committee ? 

Mr. Benton. Well, the steering committee was appointed. Then 
there was only one meeting. That meeting was held in either the 
latter part of January or the first of February in New York. 

Mr. Dixon. Do you agree with Mr. Ray that that committee is still 
in operation and could function ? 

Mr. Benton. Well, let me put it this way: I don’t want to belabor 
the situation. We didn’t accomplish anything. We didn’t take any 
formal action to disband the committee. If they wanted to call a 
committee meeting tomorrow—and personally, I think they ought to— 
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if they wanted to call a meeting tomorrow and asked me to attend, I 
certainly would attend. 

Mr. Drxon. As Mr. Ray did, did you call others yourself to encour- 
age them to carry out the program of encouraging opposition to S. 11? 

Mr. Benton. I didn’t call anyone. I did speak to one. 

Mr. Drxon. Who was that person ? 

Mr. Benton. Bob McDowell, president of the Sun Ray DX. We 
had had an explosion at our refinery, and he called me, inquiring as 
to the extent of the explosion, and si many were killed, and what 
the liabilities were. And in concluding the conversation—this hap- 
pened while I was in New York attending this steering committee— 
I told him that I had just returned from New York attending this 
meeting, and I asked him if he and his organization were doing any- 
thing to make a presentation on S. 11 to their dealers and jobbers. 

Mr. Drxon. You mention in your statement, I believe, that you 
sought others outside the oil industry to help in this program. Whom 
did you seek outside the oil industry ? 

Mr. Benron. I said the company did. 

Mr. Dixon. The company did? 

Mr. Benron. Yes. We encouraged our division managers and re- 
gional managers to discuss S. 11 with others outside of the oil industry. 

Mr. Dixon. Do you know any of those companies that were ap- 
proached ? 

Mr. Benton. No, I don’t. 

Mr. Drxon. To your knowledge, were organizations such as the 
American Legion approached ? 

Mr. Benton. I don’t know. 

Mr. Dixon. Were any junior high schools approached ? 

Mr. Benton. | don’t know. 

Senator Kerauver. Are you in a position where you would know, 
Mr. Benton ? 

Mr. Benton. Maybe I had better explain 

Senator Kerauver. Mr. Ross, of your company, was here last year, 
I believe, and it seemed to me he was the man who was in charge of 
sales or marketing. Have you succeeded him, or what happened to 
Mr. Ross? 

Mr. Benton. No. Iam vice president incharge. Mr. Ross reports 
to me, Senator. We work pretty much on an autonomous basis, and 
what goes on in our sales divisions, I don’t follow every detail. I 
would go crazy if I tried to. Neither does Mr. Ross follow every 
detail. 

However, we outline the broad policies, and expect our management 
to live within the outline of the broad policies. 

Senator Kerauver. What I was trying to get at is, if such cam- 
paigns were carried on, would it be by Mr. Ross or by you? 

Mr. Benton. No. If there were any meetings with Veterans of 
Foreign Wars or the legions or chambers of commerce, that would be 
up to the regional manager. We have 9 regional managers and 23 
division managers. 

Senator Keravver. All right, sir. 

Mr. Drxon. At the October 12 meeting that you attended, was any 
discussion held as to the master brief that had been prepared by the 
APTC? 
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Mr. Benton. No. ; 
Mr. Dixon. Your company did receive a copy of that master brief? 
Mr. Benton. I believe we did. 

Mr. Dixon. You did utilize it in your program; did you not? 

Mr. Benton. No, we did not. 

Mr. Dixon. You utilized it in no manner? 

Mr. Benton. We didn’t send that to our field organization; no, sir. 

Mr. Drxon. Did you take material therefrom, such as quotations? 

Mr. Benton. Not that I know of. 

Mr. Drxon. Let me go into your marketing practices very briefly, 
sir. 

How many stations does Standard of Indiana have, sir? 

Mr. Benton. I am speaking now of the parent company that op- 
erates in 15—you know, you appreciate, we operate on a consolidated 
basis. We are a holding company and an operating company. Iam 
speaking of the parent company. 

Senator Keravuver. What are the subsidiaries? 

Mr. Benton. American Oil Co., Utah Oil & Refining Co. They are 
the only two marketing companies that we have that are subsidiaries. 

Senator Kerauver. Can you give it to us on a consolidated basis, 
that is, all these companies that are under your supervision ? 

Mr. Benton. Not any of the subsidiaries are under my supervision. 
I operate only within the framework of the parent company. 

Mr. Drxon. Let’s see if we can just get your general knowledge 
about the subsidiaries. 

First, take the parent company, Standard of Indiana. How many 
retail gasoline stations does it operate ? 

Mr. Benton. We have 14,623. 

Mr. Drxon. In how many States? 

Mr. Benton. Fifteen. 

Mr. Drxon. Now 

Mr. Benton. Now, I said 15, Thatisin14. We operate to a small 
degree in Oklahoma, but we operate entirely, our meager distribution 
in Oklahoma is entirely through jobbers. We have only 5 or 6 jobbers 
in Oklahoma. 

Mr. Drxon. How many of those stations do you have a fee or lease- 
hold interest in ? 

Mr. Benton. Well, we actually own outright about 3,500. 

Mr. Drxon. Three thousand five hundred ? 

Mr. Benton. Yes, sir. 

Mr. Drxon. How many jobbers do you have, sir? 

Mr. Benton. We have got very few. We don’t do very much dis- 
tribution through jobbers. 

Mr. Drxon. In other words, since 

Mr. Benton. Less than 5 percent of our total sales are made through 
jobbers. 

Mr. Dixon. Has the total number of your jobbers decreased since, 
we will say, the Standard of Indiana case of 1951? 

Mr. Brenton. No. I think probably we have got a few more, not 
verymany. We didn’t go in for that type of distribution. 

Mr. Drxon. How many of your jobbers now operate retail stations? 

Mr. Benton. I don’t know. 

Mr. Drxon. Do you know of any? 

91068—57—pt. 1——15 
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Mr. Benton. No, not tomy knowledge. 

Mr. Drxon. What are the general terms of the leases for these 3,500 
stations ? 

Mr. Benton. You mean the terms that we have with the dealers? 

Mr. Drxon. Yes, sir. 

Mr. Benton. We offer dealers leases for a minimum of 1 year up to 
5 years. 

Mr. Drxon. Cancelable on what notice ? 

Mr. Benron. Well, now, let me explain. Our leases are made on 
this basis: We make a 1-year lease for the dealer that automatically 
renews itself year by year. It is cancelable on 30 days’ notice by the 
dealer, and on 90 days’ notice on the part of ourselves prior to expira- 
tion date. 

Mr. Drxon. In addition to the 3,500 that you own, you have sales 
contracts with the others ¢ 

Mr. Benton. With other stations? 

Mr. Drxon. Yes, with your other dealers ? 

Mr. Benton. Oh, yes. 

Mr. Drxon. Do you furnish equipment such as tanks and pumps to 
those dealers ? 

Mr. Benton. Yes. 

Mr. Drxon. Is that loaned to them ? 

Mr. Benton. It isn’t a set policy. We would like, we prefer first to 
have the dealer buy equipment. But our policy is broad enough that 
in the event the dealer is unable to finance himself for equipment, we 
will loan equipment. 

Mr. Drxon. What you would like is one thing. How many of them 
actually own it? 

Mr. Benton. I don’t know. 

Mr. Dixon. Wouldn’t it be a very small number, sir ? 

Mr. Benton. That is possible. 

Mr. Drxon. On what conditions is that equipment loaned to them? 

Mr. Benton. Well, the equipment remains our property, and in the 
event they should want to discontinue buying from us 

Mr. Drxon. Or you discontinue supplying them ? 

Mr. Benton. Or we discontinue supplying them, then they have 
the right to purchase the equipment on a depreciated basis, or get the 
new supplier to purchase the equipment from us. 

Mr. Drxon. Do you know of any of your stations, to your own 
knowledge, that handles any other type of gasolines? 

Mr. Benton. No, I don’t. 

Mr. Dixon. Do you know of any of your jobbers that do that, sir? 

Mr. Benton. No, I don’t. 

Mr. Drxon. Does your company sell to any independent gasoline 
stations or any jobbers that are not obligated to use your emblems and 
signs? 

Mr. Benron. No, we don’t. 

Mr. Dixon. You don’t sell to any of them? 

Mr. Benton. No, we don’t sell at all. 

Mr. Drxon. Do you have any subsidiaries that do that ? 

Mr. Benton. I don’t know. 

Mr. Drxon. Do you know generally how many filling stations the 
American Oil Co. operates under their signs and symbols ? 








TO AMEND SECTION 2 OF THE CLAYTON ACT 993 


Mr. Benton. No, sir; I don’t. 

Mr. Dixon. Do you know how many the Utah Oil Refining operates? 

Mr. Benton. No, I don’t. Anything I may give you in that respect 
would be a pure guess, and I have no idea. 

Mr. Drxon. Does your company have an organization of its dealers 
known as the Dealer Advisory Council? 

Mr. Benton. Yes, sir. 

Mr. Dixon. How long has the Council been in existence? 

Mr. Benton. Well, to the best of my knowledge, about 10 years. 

Mr. Drxon. How many sales divisions does your company have? 

Mr. Benton. We have 23 sales divisions. 

Mr. Dixon. There are 23 in the 15 States? 

Mr. Benton. Yes, sir. 

Mr. Drxon. Do you have an advisory council for each division ? 

Mr. Benton. We have an advisory council represented by each 
region. 

Mr. Drxon. Each region ? 

Mr. Benton. Yes. We have nine sales regions. 

Mr. Drxon. So you have nine advisory councils? 

Mr. Benton. Well, I think on the advisory council, there are actu- 
ally 12. I think we draw from some of the larger metropolitan 
areas more than one of them. 

Mr. Dixon. Who belongs to these councils? 

Mr. Benton. Dealers. 

Mr. Drxon. How do you choose them ? 

Mr. Benton. The dealers are picked out by or suggested by field 
management, and they have been rotated so that we get a cross 
section of views of various dealers. The same dealer that was on this 
committee 10 years ago is not on there now. 

Mr. Drxon. Do your salesmen pick them ? 

Mr. Benton. Oh, the salesmen; no, not entirely. It is a matter of 
judgment between the salesman, the sales manager, and division man- 
ager. 

Mr. Dixon. What, exactly, is the function of these councils? 

Mr. Benton. Well, the function of these councils is very broad, and 
I might say this: It is a very wonderful working organization. We 
want to get the tempo and the feeling of dealers and their reactions 
on many things. 

I will give you a concrete example. We are just now in the process 
of lining up a sizable 1957 advertising program. After the adver- 
tising agency and our own advertising manager have prepared the 
program, it 1s reviewed by we in the general office, but before we put 
it on the road we submit it for criticism to the dealer organization. 

We want to know whether or not it is going to fit their needs at the 
retail level. We want their suggestions. And I might say that many 
a big program has been torn apart after almost entirely completed, to 
incorporate in that program last-minute changes as suggested by the 
dealer council. 

We have gone to the dealer on S. 11, the dealer council, and we 
played the tune of this particular show that we wanted to put on the 
road to our own division management. Before we ever had our di- 
vision management in, we had our dealer council in. We wanted to 
know what they knew about S. 11. 
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We told them that we wanted to get both sides of the story. We 
said that we wanted to give them our side as we understood it, and 
then we wanted them to go to their own dealer organization, if they 
belonged to an organization, and get their views. 

But in the final analysis, it was up to them to decide whether they 
were for or against it. 

They suggested ways and means of presentation of S. 11 to the en- 
tire dealer organization. 

Now, we have, besides this one grand dealer organization, each di- 
vision manager has a dealer council of his own, so that we have in 
addition to this one overall dealer council, we have 23 other separate 
dealer councils. 

Mr. Drxon. In other words, if I understand you correctly, this large 
document that we have in the committee files as exhibit C, was given 
to each one of these councils to use in their programs? 

Mr. Benron. No. It was presented to the dealer council to get 
their criticism of it, and get their suggestions. 

Mr. Drxon. What, exactly 

Mr. Benton. Just a minute, please, and I think I can answer your 
question. 

We incorporated any changes they suggested. Then when we drew 
up the format of this presentation, including any suggestions they 
made, it was presented, given to our division management to be used 
in their meetings with dealers. 

Mr. Drxon. You said you have how many divisions? 

Mr. Benton. Twenty-three. 

Mr. Drxon. Twenty-three divisions. 

Mr. Benton. Yes, sir. 

Mr. Dixon. When was the Detroit division organized ? 

Mr. Brenton. The Detroit sales division ? 

Mr. Dixon. No, it is the council, I mean, it is not sales. The Detroit 
council. 

Mr. Benton. Our Detroit Dealers Council ? 

Mr. Dixon. Yes, sir. 

Mr. Benton. I couldn’t tell you. I don’t know. It has been in 
existence for a long time, but when it was actually organized, I don’t 
know. 

Mr. Drxon. Did all of your dealers in the Detroit division know 
of the organization of this advisory council ? 

Mr. Benton. I don’t know. 

Mr. Drxon. Do you publish a publication known as the Open- 
Wire to your dealers? 

- Mr. Benton. I never heard of it. 

Mr. Drxon. You never did? Have you never heard of an Open- 
Wire publication ? 

Mr. Benton. I never have. 

Mr. Drxon. I show you a document that is titled “Open-Wire 
Standard Dealer Newsletter,” the Detroit division, and I ask you 
of you recognize that, sir. 

Mr. Benton. It is the first one I have ever seen. I may say this: 
That is not unusual. I would say that we probably have 23 sepa- 
rate types of sales promotion or promotional material that is prob- 
ably going out. Each division manager and each regional manager, 
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we operate on an autonomous basis, has the full authority to go 
ahead. If it is good to be gotten out, that is, within the confines of 
the policy under which they operate, they have the authority to go 
ahead. 1 have never seen one of them. 

Senator Kerauver. Is that something put out by your company ? 

Mr. Brenron. This was put out by—it is signed i our Detroit 
division manager, yes, sir, Mr. Swindell. 

Senator Keravuver. That will be marked “Exhibit 25.” 

(The document referred to was marked “Exhibit 25,” and is as 
follows :) 

EXHIBIT 25 


(The Detroit Division Open-Wire Rtendand Dealer Newsletter, February 12, 1957, Detroit, 
ch. 


Our retail dealers at service stations, I know, are very much interested in 
just how their supplier is cooperating with the present emergency as it exists 
in central Europe. 

I note in reading the newspapers and listening to the radio and television 
that many people who have apparently pointed themselves out as experts on the 
subject have indicated the lack of support which the oil industry is giving to the 
requests for petroleum products needed in central Europe. 

You will, therefore, be interested in the part your supplier, the Standard Oil 
Co. (Indiana) has played in this emergency. 

To help make more crude oil available at deep water ports for shipment to 
Western Europe, Standard Oil Co. (Indiana) and its affiliates have reduced 
their crude-oil inventories by more than 10 million barrels since November 1. 

In the same period, our company has shipped 3,800,000 barrels of finished 
petroleum products, principally fuel oils, to Kuropean countries. We are con- 
tinuing our efforts to make crude and products available for Western Europe. 

The substantial reduction in crude-oil inventories, averaging 90,000 barrels 
a day for the 4-month period, is primarily due to the Suez situation. This 
crude oil has been made available to other companies for shipment to Europe. 
We have been holding the volume of crude oil processed at each refinery as 
low as possible. This has resulted in our refined-products inventories being 
held at minimum levels. 

We have adjusted refinery operations to increase the output of heating oils 
and fuel oils needed in Europe by reducing our production of gasoline and 
asphalt. As an example, yields at our Texas City refinery have been changed 
to reduce gasoline and increase heating-oil production by about 7,000 barrels 
a day. Other adjustments in this refinery have reduced asphalt and increased 
residual fuel oil output by an additional 7,000 barrels a day. 

As you know, the intent of the Open-Wire is to be a two-way communica- 
tion between the Standard Oil Co. and its dealers. I welcome any comments 
you might have regarding the above; also, any questions you might have on 
any subject will be most welcome. 

Currently Standard Oil dealers are meeting with their salesmen and members 
of management of our company to discuss the 8. 11 and H. R. 11 bills which 
are before the United States Congress. Just as all good citizens are asked 
to vote during the time of election, at this time, while bills so important to 
dealers in petroleum products are being considered, you also should cast your 
vote by writing your Representative in Congress just how you feel about these 
bills. 

We trust that those dealers whose meetings are still ahead on the schedule 
will make a special effort to attend them to hear more about this legislation. 
Your comments regarding 8S. 11 and H. R. 11, following our presentation, will 
also be most welcome. 

Sincerely yours, 
F. J. SWINDELL, Manager. 


Senator Witey. What does this open up, I want to know? 
Mr. Benton. I don’t know. I haven’t read it, Senator. 
Senator Kerauver. I suppose Mr. Dixon will ask you about it. 
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Mr. Dixon. I point out to you, on this second page, that has got a 
“6” up at the top of it here, and that it states: 

Currently Standard Oil dealers are meeting with their salesmen and members 
of management of our company to discuss the S. 11 and H. R. 11 bills which 
are before the United States Congress. Just as all good citizens are asked 
to vote during the time of election, at this time, while bills so important to 
dealers and petroleum products are being considered, you also should cast your 
vote by writing your Representative in Congress just how you feel about these 
bills. 

We trust that those dealers whose meetings are still ahead on the schedule 
will make a special effort to attend them to hear more about this legislation, 
Your comments regarding S. 11 and H. R. 11, following our presentation, will 
also be most welcome. 


Mr. Benton. I think that is very good. I hope all my managers 
are doing that. [Laughter.] I will remember to compliment that 
manager when I get home. 

Mr. Drxon. A specific question to you about this open-wire method, 
sir: Is that the means by which your Detroit council communicated 
to all of the dealers? 

Mr. Benton. No; this wasn’t a communication from the council. 
This was a communication from management to the dealers. This 
was—the division manager got this out. It is out under his signature. 
Mr. Swindell is our Detroit division manager. 

Mr. Drxon. Your Detroit division manager sits with the council, 
does he not, sir? 

Mr. Brenton. He may or he may not. The assistant managers, 
probably, I would say, usually sit with them. 

Mr. Dixon. Somebody from the Detroit management would sit 
with them ? 


Mr. Benton. That is right. 
Mr. Dixon. My question is: Is this the way that management ad- 
vises the dealer, generally, as to what is going to be taken up in the 


council ? 

Mr. Benton. Well, as to that, I don’t know. That may be one of 
the means that they use. What other methods they pursue, I don’t 
know. 

Mr. Drxon. Did you ever attend one of these council meetings ? 

Mr. Benton. Yes, sir. 

Mr. Dixon. What was done in the meeting that you attended 
with respect to the equality-of-opportunity bills? 

Mr. Benton. Well, I attended a portion of the meeting that was 
held just prior to the meeting that f referred to in my presentation 
here, when our management in the general office presented to the over- 
all dealer council the pros and cons of S. 11. We asked the boys to 

t up and give their version of the bill, what did they know about 
it, did they know anything about it. 

And I was shocked at the ignorance of some of these high-type 
dealers, and I am speaking of some dealers now that made substan- 
tial amounts of money and operated some big outlets. 

After we made the presentation, we asked for their comments, 
and I can frankly say that, in the final presentation as prepared, 
much of it was suggested, as to the method of presentation, by the 
dealers. 

Mr. Drxon. To your knowledge—— 
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Senator Keravuver. Did you ask them then to write their Senators 
and Congressmen ? 

Mr. Benton. At this particular meeting? 

Senator Kerauver. At the meetings generally. 

Mr. Benton. I presume they asked them to write their Senators 
and Congressmen ; yes. 

Mr. Dixon. Do you know whether your salesmen and manage- 
ment people conduct neighborhood meetings with dealers? 

Mr. Benton. I don’t know. 

Mr. Dixon. You don’t know that, sir? 

Mr. Benton. I do know this: that I think all of our division man- 
agers were and are as of now in process of holding overall dealer 
meetings, not specifically for S. 11, but S. 11 is a very important 
piece of legislation that they are discussing now, and we are dis- 
cussing some other saprshaudinind problems that we have with our 
dealers. 

Mr. Dixon. You made reference in your statement, I believe, to 
a Mr. Rosenwasser. I believe you put an exhibit in concerning him. 

Mr. Benton. Yes, sir. 

Mr. Drxon. Is this the same Mr. Rosenwasser who was invited to 
attend the October 12 meeting at the Blackstone Hotel ? 

Mr. Benton. Will you repeat that again, please ? 

Mr. Dixon. Is he the same Mr. Rosenwasser who attended the 
meeting of October 12? 

Mr. Benton. Yes; that is right. 

Mr. Drxon. Did you know at that time that he attended the meet- 
ing that he was vice president of the National Congress of Petroleum 
Retailers ? 

Mr. Benton. I didn’t have anything to do with getting up the in- 
vitation list. I have known Sam Rosenwasser for many years. 

Mr. Drxon. Did you know that he is an Esso retail gasoline dealer ? 

Mr. Benton. I don’t know whose merchandise he handles. I 
thought he handled Tidewater. 

Mr. Dixon. You don’t know? 

Mr. Benton. I don’t know whose he handles. 

Mr. Drxon. You don’t know which one he is? 

Mr. Benton. I don’t know. 

Mr. Drxon. I don’t know, either. 

Mr. Benton. I thought he was a Tidewater dealer. 

Mr. Drxon. I believe: you must have heard Mr. Jordan, Mr. Willetts 
and Mr. Ray all generally describe the practices of their company 
when they were confronted with what they described as a price war 
or price-cutting in any given area. 

Mr. Benton. That is right. 

Mr. Drxon. All three of them stated that whenever that came to 
their attention, based upon an on-the-ground analysis of their investi- 
gation, they lowered their prices to all of their dealers that they be- 
lieved were affected in the area. 

Mr. Benton. Yes. 

Mr. Dixon. Does your company do that? 

Mr. Benton. Essentially the same program. 

Mr. Drxon. You do the same thing? 

Mr. Benton. Yes, sir. 
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Mr. Dixon. What is there in this S. 11, then, in your opinion, that 
would change your practice? 

Mr. Benton. Well, the supporters of this bill say that we wouldn’t 
be permitted to do that, and in the event we did do it, we would have 
to extend it to all dealers. 

Senator Witxy. Who said that? 

Mr. Benton. The supporters of this bill. 

Senator Kerauver. Specifically who said that? 

Mr. Benton. Nerlinger and Snow. 

Senator Krerauver. Will you refer to them? 

Mr. Benton. Sir? 

Senator Keravuver. I am sure they said it in the area affected, but 
I do not remember any wider statement than that. Do you have 
something there that you can quote from ? 

Mr. Benton. Well, I don’t—— 

Mr. Cuarretz. May I answer that? 

Senator Wier. Let’s get down to brass tacks. 

Senator Keravuver. You made the statement, Mr. Benton, so you 
back it up. 

Mr. Benton. Well, in their presentation to dealers, the reaction we 
got back from our dealers is that is the story that has been told 
them. 

Senator Krravver. So you do not have anything in writing? 

Mr. Benton. I don’t have anything in writing. 

Mr. Drxon. Didn’t your company generally tell your own retail 
dealers that the reason you could not lower your price to them was be- 
cause you had to lower your price to all of your dealers? 

Mr. Benton. Didn’t we tell our dealers, did you say ? 

Mr. Drxon. Yes, sir. 

Mr. Benton. We have said this: that in the event S. 11 is enacted 
into legislation, then if we were to lower the price to one dealer, we 
would have to lower the price to all dealers. 

Mr. Drxon. That means every dealer in 15 States? 

Mr. Benton. That would probably mean every dealer in 15 States. 

Mr. Drxon. You say that you predicated that upon the fact that 
was something Mr. Nerlinger and Mr. Snow had said ? 

Mr. Benton. That is as we interpret this bill as what we would be 
required to do. 

Mr. Drxon. I ask this be marked, Mr. Chairman, as exhibit 26. 

Senator Keravver. This is a letter from Standard Oil of California 
to Mr. Sunderland of Standard Oil of Indiana. 

Mr. Sunderland is one of your officials? 

Mr. Benton. Yes, sir. He was our general counsel. 

Senator Kreravver. Let it be marked “Exhibit 26.” 

(The letter referred to was marked “Exhibit 26,” and is as follows:) 


EXHIBIT 26 


STANDARD Orn COMPANY OF CALIFORNIA, 
San Francisco, Calif., December 31, 1956. 
Tos. BE. SUNDERLAND, Esq., 
Standard Oil Company (Indiana), 
Chicago, Ill. 

Dear Tom: Thank you for sending me the clipping from the Gasoline Retailer. 

E. D. Thompson, the general manager of retail sales for our company, was in 
charge of the educational program in Washington which resulted in abandon- 
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ment for the time being of any effort to pass Washington bill 487. Thompson is 
carrying on the same form of educational program with our dealers here in 
California. 

John A. Touhey, the executive secretary of the Southern California Service 
Stations Association referred to in the clipping, is a strong advocate of all this 
bad legislation. Thompson spent a whole day with him and reports that trying 
to persuade him to change his mind would be like persuading Roosevelt to 
change his. However, Thompson hopes that his campaign to educate the deal- 
ers will accomplish as much if not more than any conversion of Touhey. 

Sincerely yours, 


HILLYER. 


DECEMBER 28, 1956. 
Mr. HILLYER Brown, 


Standard Oil Company of California, 
San Francisco, Calif. 


DeEAR HILLyeR: The attached article from the Gasoline Retailer of December 
5 interested me very much. I am sending copy to you just in case you hap- 
pened to miss it in the original publication. Do you think there is any chance 
of someone showing these people how ill advised their actions will be from a 
matter of their own selfish interests. 
Sincerely yours, 


THOMAS E. SUNDERLAND. 

(Received clipping from December 5, 1956 Gasoline Retailer, Southern Califor- 
nia Association Plans 1957 Legislative Drive only.) 

Mr. Dixon. There is a paragraph in that letter which reads 

Mr. Cuarretrz. Mr. Dixon, this is a letter written to the company ¢ 

Mr. Dixon. That is right, sir, but it came from the company’s files 
in response to a subpena. 

Mr. Cuarrerz. It was written by somebody else? 

Mr. Dixon. It was written by Mr. Hillyer Brown, of the Stand- 
ard Oil Company of California. 

Mr. Benton. I don’t know him. 

Mr. Dixon. You don’t know him ? 

Mr. Brenton. No; I don’t know hin. 

Mr. Drxon. There is an attachment letter here, which is the an- 
swer to this letter, addressed to Mr. Hillyer Brown, Standard Oil 
Company of California, 225 Bush Street, San Francisco, California, 
and signed—— 

Mr. Cuarrerz. There is no question about the authenticity of the 
letter. 

Mr. Dixon. The paragraph here reads this way: 

John O. Touhey, the executive secretary of the Southern California Service 
Stations Association referred to in the clipping, is a strong advocate of all this 
bad legislation. Thompson spent a whole day with him and reports that trying 
to persuade him to change his mind would be like persuading Roosevelt to 
change his. [Laughter.] However, Thompson hopes that his campaign to 
educate the dealers will accomplish as much if not more than any conversion 
of Touhey. 

Did your company go to the same extremes as Standard of Cali- 
fornia, sir, in educating your dealers? 

Mr. Cuarrerz. I don’t get the proper question “same extremes.” 
Is is just like saying, “When did you stop beating your wife?” 

Senator Krravuver. Let’s ask this: Was there an exchange of cor- 
respondence between Standard of California and Standard of Indi- 
ana with reference to the activities along this line? 

Mr. Benton. If there was, I don’t know anything about it. I didn’t 
have any. 
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Mr. Dixon. Mr. Benton, if your basic objection to S. 11 is, that 
the only reason you oppose it is, because you would have to lower 
your prices to everybody that you sell to, if that weren’t true, would 
you oppose S. 11? 

Mr. Benton. Well, let me ask you another one. Why do we need 

.11? 

Mr. Drxon. I think we would like to have your answer. 

Mr. Benton. I want clarification, too. I have sat here for 2 days, 
and I am more befuddled than I was before I came down here. Why 
do we need it? 

Senator Kerauver. Just a minute, Mr. Benton. 

You stated your basic objection. As I understand what Mr. Dixon 
is asking you, if that basic objection were removed, would you have 
opposition to S. 11? 

Mr. Benton. I am going to inquire of my counsel here as to any 
other unfavorable objections they may have interpreted from a legal 
standpoint. I am not a lawyer. I think the basic objection is the 
one that I cited. 

Senator Keravuver. We will hear from your counsel later on, but I 
want your views as a marketing executive of a great oil company. 

Mr. Benton. That is the main objection that I would have. 

Senator Wier. I understand you feel it confuses the law as it is 
at present. 

Mr. Benton. That is right. 

Senator Witey. That it does not add anything of merit to it. 

Mr. Benton. That is right. 

Senator Wier. I cmitie feel that a lot of these things we are 
going into are irrelevant, and I must say on the record I feel so. 

Wat I want to know is whether this law is going to be a piece of 
constructive legislation or whether it is going to effect no constructive 
purpose. I do think that the legal minds are the ones we want to con- 
tact. If there is anything wrong in anybody who has an economic 
interest seeking to persuade someone else, if he does it legally, to his 
point of view, why, we had better go out of business, we Congressmen. 

Senator Keravver. Anything else, Mr. Dixon ? 

Mr. Drxon. That is all, sir. 

Snator Keravver. If I may ask a question or two of Mr. Benton. 

You said your general principle was, where a lower price was made 
to 1 or 2 or 3 of your customers in a particular city, that you lowered 
the price to all? 

Mr. Cuarrerz. No, Senator. 

Mr. Benton. No, I didn’t say that, Senator. 

Senator Keravver. I mean to all those affected; that is what I 
thought you said. 

Mr. Benton. No. I said in a limited area where we have a com- 
petitive situation, I said that S. 11 would require we would extend 
that to all marketers in the area. But the present policy we pursue in 
the event I want to meet 

Senator Keravuver. <A little louder. 

Mr. Benton (continuing). In the event I want to meet a cut-price 
marketer at the present time, we will pick out the area in which the 
dealers complain the dealers are being affected by that cut-price sta- 
tion and need protection. It may be 3 stations, and they are losing 
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volume to the cut price, and they need protection; and it may be 1 
dealer, 2 dealers, or 3 dealers. 

Senator Keravuver. I misunderstood you. 

Mr. Benton. Iam sorry. 

Senator Kerauver. I thought you said you followed the same sys- 
tem that Mr. Jordan and others did; that when you had a cut price 
by a dealer who was in competition with one or more of your people 
in a particular section, that you reduced prices so as to enable any who 
were in competition with that cutrate man to meet his competition. 

Mr. Benton. Well, as I understood Mr. Dixon, when he prefaced 
his remarks, he held this to an area location, and I said yes, we did that 
by areas. 

Now, again I state that our policy is this: If we have 2 or 3 dealers 
who are subjected to cut-price marketers, it may be 1 dealer, it may be 
2 dealers, or it may be 3 dealers, and if they are losing volume we will 
protect those 1, 2, or 3. 

We will take a trade area, and we will take the dealers within that 
trade area, if we can govern that trade area, allocate, map out a trade 
area, we will protect the dealers within that area against the cut- 
price competition that they are subjected to. 

Senator Keravver. In Detroit you cut prices to four who turned 
out to be just retailers. We heard them ons the committee, and 


we have the record of the Federal Trade Commission. You cut prices 
to 4 of them by 4 cents, I believe. 

The Federal Trade Commission found that others in the neighbor- 
hood were adversely affected in a discriminatory way, and in effect to 
substantially lessen competition, but you did not cut the prices of 
others except those four. That is correct; is it? 


Mr. Brenton. That is before my time, and Mr. Chaffetz is familiar 
with that so-called Detroit case, and I will refer the question to him. 

Senator Keravuver. We will ask Mr. Chaffetz later. 

I thought you said you had been with Standard of Indiana for some 
time. 

Mr, Benton. I have been with Standard of Indiana for 34 years; 
yes, sir. 

Senator Krerauver. Don’t you know something about the Detroit 
case ? 

Mr. Benton. I know something about it, but I don’t know the gen- 
eral details, because I wasn’t the general manager or vice president 
for sales at the time the Detroit case came up. I was operating in 
a different sales territory entirely. I was operating at the time, I 
think, when originally it came up, I was operating and was chief 
executive officer of a subsidiary of Standard of Indiana at Shreve- 
port, La. 

Senator Kerauver. Asssuming that the cut was made to these four 
who turned out to be large retailers 

Mr. Cuarretz. Senator, those facts are just so far from right, I 
don’t think it is a fair question, sir. 

Senator Dirksen. They were jobbers. 

Senator Kerauver. They were listed as jobbers, but they sold at 
retail, and the proof showed that they had not actually gotten into 
jobbing. They had some future plans to do so. 

Mr. Cuarretz. That is not true, Senator. 
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Senator Kreravuver. We had them in here, Mr. Chaffetz. 

Mr. Cuarrerz. I know. 

Senator Kerauver. Anyway, in the Detroit case, you made reduc- 
tions to four and not to the others, so that you did not follow what 
Mr. Jordan and others said they were doing. You say you are not 
familiar with it. 

Let me ask you some other questions. 

Who is Mr. D. Campbell, director of the public relations department 
of Standard of Indiana? 

Mr. Benton. That is who he is, D.Campbell. [Laughter.] I didn’t 
mean to be facetious, Senator. 

Senator Keravver. I see you have gotten smart while you have been 
here. 

Mr. Benron. I beg your pardon. 

Senator Kerauver. I was asking you a direct question. I wanted 
to know what Mr. Campbell did 

Mr. Benton. I am sorry. 

Senator Krravuver (continuing). And what his activity was. 

Would it be his division that put on this educational campaign ? 

Mr. Benton. He had a great part, took a great part, in working 
it up in the public-relations department. 

Senator Kerauver. Who is Mr. C. C. Inglefield? 

Mr. Brenton. Mr. C. C. Inglefield is one of our regional managers, 
with headquarters at Des Moines, Iowa. 

Senator Krravver. In addition to your educational campaign in 
which you asked people out in the field to write Congressmen and 
Senators and tell them about this legislation, did you also arrange 
meetings here in Washington with various Congressmen from the 
various States ? 

Mr. Brenton. I know of no arrangements that were made in here, 
meetings. 

Senator Kerauver. Will you examine this letter, Mr. Benton ? 

Mr. Cuarretz. May I say, Mr. Chairman, I don’t know whether 
the committee wishes to embarrass other Members of Congress by 
having communications quoting them and referring to them publi- 
cized in this hearing. So far as we are concerned, there is nothing 
in that letter which would bother us in the least bit, but I simply raise 
that question for the consideration of the committee. 

Members of Congress do talk to many people, and people report 
back what the Members of Congress said. 1 just thought the commit- 
tee might want to consider whether they wanted to put in their file, 
reports of what the Congressmen said, not what the Congressmen 
themselves said. 

Senator Keravver. I did not have in mind reading the names of 
the Congressmen, but I did want to get an idea of the type of 

Senator Witey. The damage was done. Now everybody wants to 
know who are there. There are no Senators listed and, as I under- 
stand it, there are half a dozen Congressmen listed. I do not see what 
it has got to do with the issue, anyway. 

Senator Keravver. I think it has a great deal to do with the issue. 
A great many Members of Congress have been deluged with mail, 
which is all right 

Senator Wizey. Admitted. 
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Senator Kreravver. I think it is well to inquire into what was be- 
hind it on both sides. 

Senator Witey. My mail is practically all on the other side, and 
as far as I am concerned, if someone says “I am for a dead horse” 
or “live horse,” it does not make any difference. I want to see the 
horse, and I want to see what is in it. That is what I want to see 
on this bill, and I want to hear a legal discussion on it. 

I am not going to spend months listening to somebody getting some- 
body else to do something, that they persuade somebody’s aunt or 
somebody else on the subject. I am frank to say I do not think it adds 
to the stature of the legislation that we are seeking to get through. 
If it is any good, we want it. If it is no good, we don’t. 

Senator Kerauver. Yes. 

Senator Wirey. I think that is your idea, too. 

But I would like to have the lawyers’ opinion and analysis of this 
bill as it is. Show me where it is wrong. Show me where they can- 
not go in and meet cutthroat competition. This man says he can- 
not. If they cannot do that, of course, it is wrong on its face. But 
that is the real question, that is one of the real issues. I, for one, 
feel we can drag along, find out whether somebody else persuaded 
or tried to persuade somebody else. I do not think that is going to 
help us in this thing. 

f we, Congressmen and Senators, are simply going to list the 
number of people who write in for or against the measure, I don’t 
want to, I can tell you that. I want to know what the measure is and 
what the merits of it are, what the demerits are. 

Senator Keravuver. I will ask the indulgence of the Senator from 
Wisconsin. 

Senator Wizry. No. You are a very good presiding elder, I will 
tell you that. [Laughter.] 

Senator Kerauver. I would be a deacon. [Laughter.] 

Mr. Benton objected very strenuously to a press release which was 
put out which said that certain of the major oil companies, though 
within the law, had conspired to engage in a massive campaign to 
Members of Congress opposing the amendment. It pointed out that 
a great many letters had been received by Members of Congress; and 
that one dealer wired his Senator to oppose the bill, but 2 days later 
sent another wire stating that he was pressured by his supplier in- 
to sending the first wire. I think that this is a legitimate inquiry. 

Senator Wirry. Is that your statement, Senator? 

Senator Kerauver. Yes, and it ismade a 

Mr. Cuarretz. What we objected to was “engaged in a conspir- 
acy” to coerce our captive dealers against the bill. 

Senator Kerauver. What do you think about a man who sends a 
telegram one day, and then sends another one the next day saying 
he was pressured into sending the first one? Is that coercion? 

Mr. Brenton. I would say it was, if he was pressured into it. I 
would certainly like to know the facts, if he was. I am ignorant of 
the incident that you are referring to, Senator. 

Senator Krerauver. You know, Mr. Benton, as a matter of fact, 
ou get your dealers in and you state your position and tell them, at 
east so far as my intentions are concerned, not the way S. 11 would 

oo. saying that they have to reduce prices all over the country 
if they meet any competition anywhere, which is directly opposed 
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at least to my intention about the bill. They call a meeting for that 
purpose, send them literature, and then stand them up and ask them 
what they think about the bill, and then tell them to write and wire 
their Con men. 

If that isn’t pressure, than I don’t know what is. 

Mr. Benton. Senator 

Senator Keravuver. It is within the law; it is not a violation of 
the law that I know of. But I think Members of Congress are entitled 
to know what these influences are, both pro and con. 

Mr. Benton. I agree with that. 

Senator Keravuver. That is what you have been doing. And we had 
Mr. Ray arranging meetings with junior high school, Lions clubs, 
Rotary clubs, Elks clubs, Veterans of Foreign Wars. That is the kind 
of propaganda campaign that I think the Members of Congress are 
entitled to know about. 

Mr. Benton. I think they ought to have both sides, the full story. 

Senator Keravver. I refer particularly to the memorandum that 
was brought out here yesterday, that it is your intention to keep the 
major oil companies in the background. If that doesn’t show a well- 

lanned conspiracy or program to keep the major oil companies from 
eing in front but to get other people out in front, then I don’t know 
what does. 

Mr. Benton. Senator, I just wish one thing: I would like for you 
to come out to our territory and attend with me one of our dealer 
meetings. 

Senator Witey. Would you try to persuade him, too? 

Mr. Benton. I will invite allof them. Any time you think you can 
coerce a gasoline dealer—my big job, Senator, is to try to keep those 
good dealers, and I am being subjected every day to the most subtle 
competition on the part of my competitors because they want to get 
my dealers away from me to put in their station. 

I tell you, a gasoline dealer today that is worth his salt is a rugged 
individualist, and he stands up on his own, and my big job is to try to 
retain him. 

Senator Keravuver. Mr. Benton, of course the thing is, you have got 
a sales setup, you have got the equipment, you have got the lease, you 
have got a right to terminate it after a certain length of time. They 
are your dealers, they are obligated to you. And so, you tell them your 
position and you stand them up to tell what they think about it. That 
is pretty substantial pressure. 

Mr. Benton. Senator, they are not obligated tome. They can cancel 
out on 30 days’ notice, and they usually don’t do that. If they don’t 
like it, they walk out overnight. 

Senator Krerauver. Mr. Benton, you identified this letter, and I will 
read part of the letter and ask you about it. I do this because I want 
to find out what kind of meetings you have been having here in 
Washington. 

FEesruary 8, 1957. 
Subject: Problem legislation—H. R. 11 bill. 
D. CAMPBELL, 
Director, Public Relations Department, Chicago. 
(Attention: Mr. J. M. Patterson.) 

Dear Srr: The following is a report on the conference held Monday morning, 
February 4, at the Hotel Statler in Washington, D. C., where the following were 
in attendance: 
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And then apparently the industry people: 


Mr. Harry Hjortshoj, Standard Oil Co. dealer, Atlantic, Iowa. 
Mr. Miles M. Mills, vice president, NOJC, Des Moines, Iowa. 
Mr. Otis Ellis, general counsel, NOJC. 


And then: 


Mr. J. W. Richards, executive secretary, IPIC, Des Moines, Iowa. 


And then a number of Members of Congress. It is perfectly all 
right for them to attend. They accept all invitations to talk to all 
of their constituents. 


Mr. Richards reported he felt the conference was more than satisfactory. For 
example, it was brought out at the conference that 1 or 2 lowa Congressmen had 
received a typical form letter from independent service station operators in and 
around Des Moines, stating they supported the H. R. 11 bill and they believed 
this bill would afford them the equal opportunity which they deserve. The letter 
went on to state further that the dealer had been handicapped because of his 
inability to make a fair profit and still meet reduced prices due to overactivity 
in the price field by major oil companies. 

While these form letters have not been received in quantity, they have still 
had some effect. Mr. Richards believed his group made excellent progress in 
neutralizing the effect of the above letters. 


Then: 


Mr. Otis Ellis, general counsel for NOJC, completely reviewed our stand on 
the H. R. 11 bill with the Congressmen present. Mr. Richards felt Mr. Hllis 
accomplished much in the detailed explanations regarding the meaning and 
results of the H. R. 11 bill. 

Our dealer, Mr. Harry Hjortshoj from Atlantic, Iowa, had ample opportunity 
to visit with the Congressmen and contributed a great deal to the meeting. His 
part was most important due to his position as a small-business man who would 
be directly affected by the legislation. 

It was believed our delegation, listed above, was a very effective group and 
succeeded in getting their points across to the Congressmen. 


And so forth. 

My question is, Have you followed that general pattern in other 
States, sending dealers up here to talk with and to 

Mr. Benton. Senator, you say sending our dealers up. 

Senator Kerauver. Yes, sir. 

Mr. Benton. Now, there is nothing there that says we sent our 
dealers up. You imply, when you say that, I think, Senator, at least 
I accept it, that we paid the expenses, and so forth, of those dealers 
to come. 

Now, I know nothing about this meeting, as I told you before. I 
wouldn’t be too sure, but I might suspect that other of our regional 
managers have encouraged any number of our dealers to come in here 
and meet with their Congressmen. 

(Mr. Sunderland later submitted this letter for the record :) 


STANDARD O1L Co. (INDIANA), 
Chicago, Ill., March 26, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, Committee on the 
Judiciary of the Senate of the United States, Washington, D. C. 


DeAR SENATOR KEFAUVER: When Mr. Benton, vice president of marketing of 
this company, appeared before your subcommittee on Thursday, March 14, 1957, 
you read a letter from the manager of this company’s western region, Mr. C. C. 
Inglefield, to Mr. D. Campbell, director of public relations, reporting on a meet- 
ing held with certain Iowa Congressmen on February 14, 1956. You asked Mr. 
Benton whether this company had paid the expenses of the men who attended the 
meeting. 
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We have investigated this matter and find that this company did not pay the 
expenses of any of the men who attended the meeting. Contrary to the assump- 
tion which you made when you read the letter, Mr. ©. C. Inglefield did not attend 
the meeting. 

Yours truly, 
THOMAS HE. SUNDERLAND, 

Senator Kerauver. But here is the pattern, and that is the reason 
I ask you about it. Mr. Inglefield is the regional manager, sales de- 
partment I suppose, in Iowa. 

Mr. Benton. Des Moines, Iowa; yes, sir. 

Senator Kerauver. For your company. 

Mr. Benton. That is right. 

Senator Keravver. He apparently comes to Washington and brings 
in local dealers like Mr. Hjortshoj, of Atlantic, and Mr. Mills, of Des 
Moines, and then he brings Mr. Ellis in, the counsel to the jobbers, and 
— has Mr. Richards, the executive secretary of IP1C—what is 
that 

Mr. Benton. It is, I think, the APIC, Senator. It is probably a 
misprint there, I didn’t notice. It should be the APIC executive 
secretary. 

Senator Kerauver. Anyway, of Des Moines. That is the Iowa 
Petroleum Institute Committee, is that it? 

Mr. Benton. It is the Petroleum Institute Committee, yes. 

Senator Keravuver. Then while here, you get as many of your Sena- 
tors and Congressmen down as you can and talk the matter over 
with them and survey the situation. 

My question is, I assume you have done that in all the States that 
you operate in? 

Mr. Brenton. Senator, I don’t know whether any more of our re- 
gional managers have or not, but I hope they have. I think it is fine 
for a Congressman or a Senator to talk directly to the dealer and get 
the dealer’s reaction, rather than to have it mouthed through one of 
my representatives. He ought to get the understanding from these 
dealers. 

Senator Keravver. As I have said, I do not assume there is anything 
unlawful about it. Anybody has a right to petition a Member of 
Congress. But I have never assumed that right of petition meant to 
get someone else to petition for you. 

Mr. Cuarretz. May I say something? 

Senator Keravuver. Just a minute. 

Mr. CuaFretz. Excuse me. 

Senator Kreravuver. Just a minute. Mr. Benton, you object very 
strenuously to the charge of secret meetings and big oil companies 
conspiring to put on a campaign to defeat this bill or to impress 
Members of Congress. You know Mr. Jordan, do you not? 

Mr. Benton. Yes, sir. 

Senator Keravuver. What do you think when you get a letter from 
him—you know he is an official of Shell Oil 

Mr. Benton. Yes. 

Senator Krrauver. Marked “Personal and Confidential,” and on 
no letterhead—without the Shell letterhead. Is that not unusual? 

Mr. Benton. Yes. The procedure isa little unusual. I don’t think 
there is anything too much wrong with it. 
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Senator Keravuver. Would that not indicate to you that he is trying 
to keep his identity or Shell’s name out of it? 

Mr. Benton. Everybody in the petroleum industry knows Jordan’s 
name. He is vice president in charge of the marketing segment. 
There is nothing secret about that. ‘They all know him, Senator. 

Senator Keravuver. I know, but here is a letter without Shell on it. 
He is actually doing it for Shell, as he eventually testified, or Shell 
knew that he was doing it. 

Would that not indicate there is something a little unusual about it? 

Mr. Benton. I think Jordan’s reaction evidently is that he didn’t 
want it to appear that Shell was doing it directly; that he was taking 
the obligation on—on his own. I think he testified to that. I believe 
him. 

Senator Keravuver. He testified he was getting paid by Shell. 

Mr. Benton. That is right. 

Senator Keravver. It was done by Shell, the lunch was given by 
Shell. He testified the last meeting of the steering committee, as I 
remember it, was November 15, and we find another meeting of the 
steering committee in January. 

Mr. Benton. That is right. 

Senator Kreravuver. And it is still in operation. 

Then they have a meeting out of which there is no report. Then 
another letter comes out on just a blank piece of paper, no letterhead, 
from Mr. Jordan. You have got a copy of that? 

Mr. Benton. Are you referring to a second one now ? 

Senator Keravuver. Yes. He said two letters. 

Mr. Benton. I don’t recall getting a second one. Maybe I did. I 
don’t recall getting a second one. 

Senator Kerauver. Then you meet, and there is no press release 
put out about the meeting, no notice about it. 

Mr. Benron. There was nothing, Senator, that transpired to give 
a press release on. We had nothing to say. We could not come to 
agreement among ourselves, which is not unusual for oilmen. 

Senator Keravuver. Then, anyway, out of that did grow a steering 
committee, which has apparently been coordinating the efforts of the 
individual oil companies in relation to this bill. 

Mr. Benton. Senator, I object to that. That is not true. Every 
oil company that I know of is conducting an educational program of 
their own. 

Senator Kerauver. Well, I appreciate that, Mr. Benton. That is, it 

yas agreed that every oil company would carry on its own cam- 
paign. But Mr. Ray did testify, as I recall, that after the meeting, 
he was to call certain people to see that they were going on with 
it, and that there was a steering committee, members of which were 
to check with other companies to see that they were going on with 
their campaign . 

Mr. Brenton. Senator, may I give you my version of that? You 
have Mr. Ray’s. I was at the meeting. 

No agreement was made by anybody, and no one at that meeting 
was asked to call anybody. I don’t know whether you inferred that 
Mr. Ray was requested to call a certain number of people. If he was, 
I think that, out of justice to Mr. Ray, he perhaps ought to be heard 
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again, because I sat through that meeting, and I didn’t hear anyone 
request anybody to do anything. 

enator Kerauver. Anyway, his testimony is here, and he said after 
that meeting, he called these eight people that he referred to. 

Mr. Benton. Yes, sir. 

Senator Keravuver. And then the same brief was used by various 
companies to inform the dealers. You have heard that testified to. 

Mr. Benton. I don’t know whether various other oil companies 
used the same brief or not. I only know what our company did. We 
didn’t use any brief prepared by anybody else. Everything we used 
was prepared in our own shop. 

Senator Keravuver. You heard Mr. Jordan and Mr. Ray say that the 
brief was sent out by I 

Mr. Benton. It was sent out by APIC. 

Senator Kerauver. APIC to the various oil companies, and it was 
the master brief, at least, that they used. 

Then we have the evidence that, at least as to one of the companies, 
they are trying to keep the oil companies in the background and use 
others as fronts. This came out yesterday when Mr. Ray was testi- 
fying here. 

Would that not indicate there was a plan by the companies repre- 
sented in this steering committee, to get the dealers and others out 
in front, to send everybody information, get them to write their 
Congressmen, get them to come up here and talk with them in an 
effort to defeat this bill ? 

Mr. Benton. Senator, I will take the full onus of any pressure 
that was put on those men. I have been the one man who has been 
harping and harping and harping with all my respected associates 
and competitive companies, to get active and do something about this, 
to get out and talk to their dealers, to get out and talk to the various 
other trade associations. 

I see nothing wrong about it. I think we ought to do more of it. 
I think that 

Senator Witey. If you tell the truth. 

Mr. Benron. That is right. And they ought to have, Senator, 
both sides, and we have stated definitely and we asked our dealers to 
go in and see what their own trade association has to say, and then 
decide for themselves. 

Mr. Cuarrerz. Before we lose that other point, Mr. Chairman 

Senator Krrauver. In any case, there was a plan conceived and 
begun with letters under no letterhead, and a meeting without notice 
and without a press release, on an important matter, followed up by 
steering committee meetings, followed up by big educational cam- 
paigns, followed up by evidence showing that at least one of the big 
oil companies was trying to stay in the background. 

You say you never sent the brief around to different people, Mr. 
Benton ¢ 

Mr. Benton. Senator, are there any press releases on the part of 
the opposition about what they have done on this? Have they had 
any press release on this? I don’t see anything that was wrong. 

Senator Keravuver. The opposition can speak for itself. But I did 
see a notice of a public meeting, where they had speakers in connec- 
tion with it. I saw that. 
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Mr. Benton, do you recognize your signature on this letter? Is 
that your letter? 

Mr. Benton. Yes, it is, and that is just exactly the letter about 
which I was testifying. 

Senator Kerauver. You sent Mr. Sailstad a copy of the brief? 

Mr. Benvon. Sir? 

Senator Krerauver. The brief. You said here: 

I am attaching briefs entitled “What the Proposed Anti-Good-Faith Legis- 
lation will do to the Oil Business”— 
and that is the one you said you never sent around. 

Mr. Benton. I never sent that. 

Senator Kerauver. Sir? 

Mr. Benton. I don’t understand your question, sir. 

Senator Krravuver. I asked you if you had sent this brief. 

Mr. Benton. You asked me—— 

Mr. Cuarrerz. He sent that to the associate who is in the next 
office to his. That is not circulation. 

Mr. Benton. I didn’t circulate this to the field. This is my general 
manager of sales, Mr. Sailstad, and copies of this went to Mr. Ross, 
assistant general manager of sales, and Mr. Miller, who is in charge 
of our advertising and sales promotion. 

Senator Keravver. I understood you to say you hadn’t sent it to 
anybody. 

Mr. Benron. I didn’t say that, Senator. 

Senator Kerauver. Anyway, you had the brief, and you were get- 
ting the suggestions about any additions to it. 

Mr. Benton. Sir? 

Senator Kerauver. You had the brief, and you were passing it 
on to your associate in that letter to get his suggestions for any addi- 
tions to it. 

Mr. Benton. That is right. 

Senator Kerauver. What was the purpose of getting additions to 
it? Did anybody send this brief around to your people, Standard Oil 
of Indiana? 

Mr. Benton. Not that I know of. 

Senator Kerauver. Would you know? 

Mr. Benton. Well, it is possible they might have, and I might not 
know about it. 

Senator Keravuver. Is it possible Mr. Campbell, the head of your 
public relations division—— 

Mr. Benton. It is possible that he might have. 

Mr. Cuarretz. I can answer the question, Senator, if you want 
to know. 

Senator Keravuver. I was asking Mr. Benton, but if you know, Mr. 
Chaffetz, can you speak for Mr. Campbell ? 

Mr. Cuarretz. Yes; we considered 

Senator Wirey. At long last, we are going to hear from you. 
{ Laughter. | 

Mr. Cuarretz. We considered that that PIC memorandum was 
too long, too intricate, too legalistic, and that the people in the organ- 
ization would not understand it. And that is why we got out the 
thing we did get out, and which we did circulate to all the dealers, 
which is the exhibit here. 
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Senator Keravuver. Mr. Benton, I find as a result of your sending 
the master brief over to your associate by that letter 

Senator Wimey. Are you sure this is the brief, now ? 

Mr. Benton. The one you refer to, Senator, is not the PIC brief. 

Senator Krerauver. This is the one secured from the files of your 
company : “Why businessmen should actively oppose anti-good-faith- 
competition legislation,” which is the master brief which is 

Senator Wutry. If he knows, let him tell. 

Mr. Brenton. This is not the one referred to in that letter. 

Mr. Cuarrerz. I don’t even think this is the PIC brief. I don’t 
recognize this document. 

Senator Kerauver. Beginning with the third page is the brief 
which Mr. Braechtel sent to Mr. Benton, isn’t that correct? I have 
the letter here, and this came with the letter. 

Mr. Benton. I sent Mr. Braechtel’s letter around, but this wasn’t 
attached to Mr. Braechtel’s letter. I don’t know where this came 
from. 

Senator Keravver. Then you added the first two pages to that brief, 
you and your associates ? 

Mr. Brenton. Did we, you say ? 

Senator Kerauver. Yes. 

Mr. Benton. I do not know. I have never seen this. 

Mr. Cuarrerz. I don’t believe I have, either. That came from our 
files. 

Mr. Benton. I never saw this. 

Senator Kerauver. It came under subpena from your files. 

Mr. Cuarrerz. It undoubtedly came from our files. But I dont 
believe—— 

Mr. Benton. A letter, you will find it in there, came from Mark 
Braechtel. 

Senator Keravuver. First is a letter to you, Mr. Benton, of December 
7, from Mr. Braechtel to you, saying: 

I am enclosing a brief entitled “What the Proposed Anti-Good-Faith-Competi- 
tion Legislation Will Do to the Oil Business.” 

I invite your careful reading of the brief, following which I am sure you will 
readily agree that immediate steps should be taken in our own industry ranks 
to oppose it. 


And then: 


If you agree with me about the legislation, I would like for you to communi- 
cate to your company’s regional divisional managers— 
and so forth and so on. 

Then here is a letter, apparently from you, of December 11 to Mr. 
Braechtel : 

Thank you very much for your letter of December 7 to which was attached a 
brief entitled “What the Proposed Anti-Good-Faith-Competition Legislation 
Would Mean.” We have a program that we are initiating with our regional and 
division managers and dealer organization, and we will place this brief in their 
hopper immediately. 

Is that what you did? 

Mr. Benton. I passed it on to Mr. Sailstad and Mr. Ross, but I 
didn’t submit it to the field, no, sir. 

Senator Kerauver. So you did not, but you passed it on to them for 
submission to the field ? 

Mr. Benton. No, sir. I sent it on to them. 
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Mr. Cuarretz. That is not so. I think the witness ought to be per- 
mitted, in all fairness, to make his own statement. 

Senator Keravuver. Let him read the letter. 

Mr. Cuarretz. He has said that was not distributed to the field. I 
have said to my knowledge this was not distributed to the field. This 
letter simply says it was referred to his associates with the comments 
that you read, but it doesn’t say that he distributed it to the field. 

Senator Krravver. It says in the second paragraph; “It will be put 
in their hopper immediately.” I do not know what that means, unless 
it means distributed. 

Mr. Cuarretz. Let me make clear, I don’t care if it was distributed 
to the field, it is perfectly all right with me, and there is nothing wrong 
to have it distributed to the field, but I don’t think it was. 

Senator Krerauver. Let’s make it perfectly clear whether it was or 
was not. 

Mr. Benton. Senator, all I can say now is the same as I said before: 
I passed this on to Mr. Sailstad with copies to Mr. Ross, Mr. Miller, 
and I don’t know what they did with it from there on. 

Senator Kerauver. Whether they distributed it to the field or not, 
you do not know? 

Mr. Benron. Sir? 

Senator Kerauver. Whether they distributed it to the field or not, 
you do not know ? 

Mr. Benton. I do not know whether they did or not. 

Senator Kerauver. But were your instructions to them to put it in 
the hopper, as you said there? 

Mr. Benton. No. You have my instructions to them. You have 
my letter to Mr. Sailstad there. 

Senator Keravuver. Is this what happened, that you sent it to Mr. 
Miller, is that it 

Mr. Benton. I sent the letter—you had the letter here before that 
you submitted to me. 

Senator Krerauver. And then it was suggested that it be broken 
down, and then it got on to Mr. Campbell to be sent out in another 
form; is that what happened ¢ 

Mr. Benton. I don’t know whether they did that or not. 

Senator Kerauver. But the part I am interested in is that on the 
second page of that brief which we got from your files, your counsel 
or somebody added that one of the arguments against this bill was that 
President Truman had vetoed the bill previously. 

Mr. Benton. Yes. I never read that. 

Senator Kerauver. Who added that, do you know? 

Mr. Benton. Who edited it ? 

Senator Kerauver. Who added this? 

Mr. Benton. I don’t know, Senator. 

Mr. Cuarretz. That is a statement, Senator, that I have made. 

Senator Kerauver. Wait a minute. [Reading:] 

Both during the Truman and Eisenhower administrations, legislation similar 
to this had been opposed by the Justice Department, the Department of Com- 
merce and, at times, the Federal Trade Commission. President Truman vetoed, 
as obscure and confusing, a measure containing provisions identical with this 
proposed legislation. 


Who added that, Mr. Chaffetz, on this? 
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Mr. Cuarretz. I don’t know who did it. But I could have. Those 
are not my words there, but I have said substantially that to these 
people. I have told them that. 

Senator Witey. You are a conspirator. [Laughter.] 

Mr. Cuarrerz. I am willing to make the same statement before 
this committee. President Truman did veto a bill which did have 
the Carroll amendment in it. The Carroll amendment was very simi- 
lar to the amendment that is proposed here, and he did it because he 
said it would confuse an already confused law even more. That was 
President Truman. 

Senator Kerauver. Anyway, you stand on this language that 
President Truman vetoed a measure containing provisions identical 
with this proposed legislation ? 

Mr. Cuarrerz. I don’t think, as a lawyer, I would have used the 
word “identical,” but I think I have said “very similar”; and it is 
so similar that a layman wouldn’t see any difference, I can say that. 

Senator Kerauver. Anyway, you informed your people around 
you that President Truman did veto it? 

Mr. Cuarrerz. No, sir. 

Mr. Benton. Not to my knowledge. 

Senator Kerauver. I submit for the consideration—we probably 
will get into it later 

Mr. Cuarretz. May I just read what President Truman said? 

Senator Keravver. I was going to identify it in the place 

Senator Witey. Of course, it would help in some quarters and be 
detrimental in others. [ Laughter. ] 

Senator Kerauver. His veto message was delivered on June 16, 
1950, 81st Congress, 2d session, and the bill follows the veto message. 
The bill is S. 1008, which was the basing point bill with an amend- 
ment on section 2 which, as it finally came out, was substantially 
opposite from S. 11. 

Mr. Cuarrerz. I disagree with that very much, Mr. Chairman. I 
think the Carroll amendment and your bill here—would Mr. Dixon 
care to read the Carroll amendment from that bill which was in S. 
1008, into the record, just the Carroll amendment ? 

Senator Keravver. As it finally came out of conference, it was not 
my amendment and it wasn’t Senator Carroll’s amendment, but it 
was something else. 

Mr. Cuarretrz. It was called the Carroll amendment, and the 
language is very similar to what is S. 11 now, as I recall. 

Mr. Drxon. This is section 3 (b) under that: 

Upon proof being made at any hearing on a complaint under this section 
there has been discrimination in price the effect of which upon competition 
may be that prohibited by the preceding subsection or discrimination in services 
or facilities furnished, the burden of showing justification shall be upon the 
persons charged with the violation of this section, and unless justification shall 
be affirmatively shown the Commission is authorized to issue an order termi- 
nating the discrimination: Provided further, That a seller may justify a dis- 
crimination by showing that his lower price or the furnishing of services or 
facilities to any purchaser or purchasers was made in good faith to meet an 
equally low price of a competitor or the services or facilities furnished by a 
competitor, and this may include the maintenance, above or below the price 
of such competitor, of a differential in price which such seller customarily 
maintains; except that this shall not make lawful any combination, conspiracy 


or collusive agreement or any monopolistic, oppressive, deceptive or fraudulent 
service. 
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That is the opposite of S. 11. 

Senator Witry. What did President Truman say ? 

Mr. Dixon. He vetoed it. 

Senator Keravuver. That was the bill. I think it might be interest- 
ing to put the veto message in the record. 


(The document referred to is as follows :) 


MESSAGE FROM THE PRESIDENT OF THE UNITED STATES RETURNING WITHOUT AP- 
PROVAL THE BILL (S. 1008) ENTITLED “AN AcT TO DEFINE THE APPLICATION OF 
THE FEDERAL TRADE COMMISSION ACT AND THE CLAYTON ACT TO CERTAIN PRICING 
PRACTICES” 


To the Senate: 


I am returning herewith, without my approval, S. 1008, a bill to define the 
application of the Federal Trade Commission Act and the Clayton Act to certain 
pricing practices. 

It is the purpose of this bill to eliminate confusion and uncertainty under these 
acts regarding the legality of freight absorption and the sale of gocds at delivered 
prices. Further, the bill provides a definition of the extent to which “good 
faith” meeting of competition is a defense against a charge of illegal price dis- 
crimination. 

It is obviously desirable for laws to be as clear as possible. After careful 
study, however, I am convinced that the bill would not achieve the clarification 
which is desired. Instead, through the introduction of new and uncertain legal 
terminology, and through its confusing legislative history, the bill would obscure 
rather than clarify, the law. As a result, it would make it more difficult for 
businessmen, administrative agencies, and the courts to understand and apply 
the legal safeguards against monopoly and unfair competition. Moreover, the 
bill contains provisions which might be interpreted, after protracted litigation, 
to impair the effectiveness of the antitrust laws. 

Because of the increasing complexity of our economic system, the laws pro- 
tecting fair competition have been amended from time to time, and the judicial 
decisions interpreting those laws have taken account of specific situations not 
anticipated by those who drafted the laws originally. When further amend- 
ments of the antitrust laws are needed to meet new problems, they should be 
enacted in a form which clearly preserves the basic purpose of these laws— 
the protection of fair competition and the prevention of monopoly. 

The sponsors of this bill intended to do exactly that. They were impressed 
by court decisions in recent years, which were said by some to mean that 
businessmen could not absorb freight costs or quote “delivered prices” in distant 
markets, in order to meet the prices offered by competitors. They drafted this 
bill in an effort to clarify that situation. 

This bill, however, as it has finally emerged from the legislative process, is 
so far from clear that each of its major provisions is capable of widely conflicting 
interpretations. Members of Congress are usually in substantial agreement about 
the meaning of proposed legislation, even though they may differ widely about 
whether or not it is desirable. In debating this bill they have expressed 
substantial agreement about what is desirable and yet have differed widely 
about the bill’s meaning and effects. There is every reason to believe that 
if S. 1008 were to become law there would be as much uncertainty about its 
meaning in the business community and the administrative agencies of the 
Government as there has been in the Congress. 

Section 1 of this bill is designed to make clear that it is not unlawful under 
the Federal Trade Commission Act for businessmen acting independently to 
absorb freight and to sell at delivered prices. The sponsors of the bill in the 
Senate interpreted section I as a mere declaration of existing law. On the other 
hand, the Committee on the Judiciary of the House of Representatives has 
interpreted certain provisions of this section in a manner which apparently 
would change existing law. Still other Members of both Houses of Congress 
interpret the bill as permitting the resumption of basing-point practices recently 
found to be illegal. 

Sections 2 and 3 are intended to clarify the meaning of the Clayton Act with 
respect to certain price discriminations, particularly those resulting from freight 
absorption and delivered pricing. In so doing, these sections undertake to define 
the extent to which the good faith of a seller in meeting a competitor’s price is a 
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defense against a charge of illegal price discrimination. Supporters of the bill 
in both the Senate and the House have interpreted sections 2 and 3 as increasing 
a seller’s freedom to meet a competitor’s price in good faith—regardless of 
resulting injury to competition—by removing what they regard as undue restric- 
tions in existing law. On the other hand, it has also been stated in support of 
the bill that these sections would have a contrary effect. Opponents of the bill 
in both Houses of Congress have said that these same sections would have the 
practical effect of nullifying the Robinson-Patman Act, with its protections 
against ruthless price discrimination. 

In the light of these conflicting interpretations, many years of complex litiga- 
tion would be required to give the provisions of S. 1008 clear and specific content, 
This is certain to be a slow and difficult process. Meanwhile, some individuals 
might be encouraged to resume practices which are now prohibited. During this 
period, doubt cast on the previous decisions of the courts would impair effective 
enforcement of the antitrust laws. 

Even more serious is the risk that this bill would eventually be interpreted 
to reduce the protection afforded the public by the antitrust laws. These laws 
have been in effect a long time and have acquired specific content through inter- 
pretation by the courts. They provide safeguards against practices which 
would tend to destroy our free competitive economy. The Sherman Act is 
directed against monopolies and conspiracies in restraint of trade. The Federal 
Trade Commission Act established an administrative agency with authority to 
prevent trade practices which, if not checked, would unduly suppress competition 
or tend to create monopoly. The Clayton Act, as amended by the Robinson- 
Patman Act, prohibits a number of specific, injurious trade practices. In par- 
ticular, this law protects small enterprises against ruthless price discrimination. 

Because the meaning of S. 1008 is so uncertain, no one can accurately 
foretell how its enactment would change the content of these laws. The bill 
might handicap the Federal Trade Commission in proving the existence of a 
conspiracy involving use of a delivered pricing system. The Commission and 
the courts now consider a great number of factors in determining whether there 
has been an unlawful conspiracy to fix prices in a particular case. Among 
these factors are the operation of freight absorption and basing-point systems 
as they affect pricing and competition. The courts have frequently found these 
to be the means by which organized price fixing is accomplished. Yet it is 
quite possible that S. 1008 would be interpreted to create a preferred status for 
these practices, giving them immunity from consideration in conspiracy 
proceedings. 

Furthermore, 8S. 1008 might jeopardize the Commission’s ability to stop unfair 
discriminations. At the present time a principal test of unjustified price dis- 
crimination under the Clayton Act is whether the effect “may be” substantially 
to lessen competition. Ina number of cases the courts have upheld the legislative 
intent of the original Clayton Act to make this test cover discriminations which 
have not yet reached the stage of actually suppressing competition but could 
reasonably be expected to do so. 8. 1008, however, provides that certain price 
discriminations are illegal if the effect on competition ‘‘would be” such that 
competition ‘‘will be” substantially reduced. In interpreting this new language 
the courts may feel compelled to require proof that damage to competition is 
already occurring, or will certainly follow, before discriminations.can be stopped. 

These are risks, not certainties. But there would be no justification for 
taking such risks unless the existing legal situation were so confused as to 
appreciably hamper business operations and there were no alternative methods 
for resolving these difficulties. At the present time, this is clearly not the case, 

The issues this legislation is designed to resolve have been under intensive 
consideration by the Congress and the public for 2 years. During this period 
the relevant court decisions and administrative policies which gave rise to this 
bill have been thoroughly reexamined. Ina recent decision by the United States 
Court of Appeals for the Fourth Circuit, considerable light was thrown on the 
legality of freight absorption under the Federal Trade Commission Act. In 
addition, the Commission has issued a number of statements designed to make 
clear its interpretations of the law. Asa result, much of the earlier uncertainty 
has been eliminated. Thus it is quite clear that there is no bar to freight 
absorption or delivered prices as such. Still further clarification of the antitrust 
laws can be expected when decisions are reached in a number of cases now under 
consideration by the Federal Trade Commission and the courts. 
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The recent court decisions were effective in eliminating certain clear abuses 
of competition. The sponsors of this bill recognize the merit of these decisions. 
In none of these cases have legitimate competitive practices been prevented by 
the courts. Moreover industries affected by these court decisions have demon- 
strated their ability to adjust to the law with respect to the absorption of freight 
and delivered pricing as now interpreted without apparent injury to themselves 
or to the economy. 

I recognize that businessmen have been concerned lest they be penalized for 
perfectly sensible and appropriate competitive action. I believe their concern 
is unwarranted. If in the future there should be clear evidence to the contrary, 
the law should, of course, be changed. 

On the basis of the present evidence, however, I am convinced that no such 
change is necessary, and that in attempting to affirm what is already true, the 
bill goes further and would hamper, instead of help, the preservation of fair 
competition. 

When reasonable and informed men arrive at such widely divergent inter- 
pretations of a piece of legislation as in this case, it is impossible to predict 
the direction which future court decisions would take. Even if all interpreta- 
tions served to maintain full protection under our antitrust laws, the inter- 
vening period of uncertainty might jeopardize enforcement of these laws for a 
decade or more. But the fact is that these interpretations, when they came, 
might necessarily weaken the present laws. I am convinced, therefore, that the 
enactment of S. 1008 would not be in the public interest. 

Harry §S. TRUMAN. 

THE WHITE Hovuss, June 16, 1950. 

S. 1008 


EIGHTY-FIRST CONGRESS OF THE UNITED STATES OF AMERICA; AT THE SECOND 
SESSION, BEGUN AND HELD AT THE CITY OF WASHINGTON ON TUESDAY, THE 
Tuirp Day or JANUARY, ONE THOUSAND NINE HUNDRED AND FIFTy 


AN ACT To define the application of the Federal Trade Commission Act and the Clayton 
Act to certain pricing practices 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Federal Trade Commission Act (38 
Stat. 719, as amended; 15 U. S. C. 45) is amended by adding at the end of sec- 
tion 5 (a) the following: “It shall not be an unfair method of competition or an 
unfair or deceptive act or practice for a seller, acting independently, to quote or 
sell at delivered prices or to absorb freight: Provided, That this shall not make 
lawful any combination, conspiracy, or collusive agreement ; or any monopolistic, 
oppressive, deceptive, or fraudulent practice, carried out by or involving the use 
of delivered prices or freight absorption.” 

Sec. 2. Section 2 (a) of an Act entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies and for other purposes”, approved 
October 15, 1914 (38 Stat. 730, as amended; 15 U. 8S. C. 13), is amended by sub- 
stituting for the period at the end thereof a colon and adding thereto the follow- 
ing: “And provided further, That it shall not be an unlawful discrimination in 
price for a seller, acting independently— 

“A. to quote or sell at delivered prices if such prices are identical at dif- 
ferent delivery points or if differences between such prices are not such that 
their effect upon competition may be that prohibited by this section; or 

“B. to absorb freight to meet the equally low price of a competitor in good 
faith (except where such absorption of freight would be such that its effect 
upon competition will be to substantially lessen competition), and this may 
include the maintenance, above or below the price of such competitor, of a 
differential in price which such seller customarily maintains.” 

Sec. 3. Section 2 (b) of an Act entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies and for other purposes” approved 
October 15, 1914 (88 Stat. 780, as amended; 15 U. S. C. 13), is amended to read 
as follows: 

““(b) Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price the effect of which upon competition 
may be that prohibited by the preceding subsection, or discrimination in services 
or facilities furnished, the burden of showing justification shall be upon the 
person charged with a violation of this section, and unless justification shall be 
affirmatively shown, the Commission is authorized to issue an order terminating 
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the discrimination: Provided further, That a seller may justify a discrimination 
by showing that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price of a 
competitor, or the services or facilities furnished by a competitor, and this may 
include the maintenance above or below the price of such competitor, of a differen- 
tial in price which such seller customarily maintains, except that this shall not 
make lawful any combination, conspiracy, or collusive agreement ; or any monopo- 
listic, oppressive, deceptive, or fraudulent practice.” 

Sec. 4. As used in this Act— 

A. The word “price” shall have the meaning which it has under the commercial 
law applicable to the transaction. 

B. The term “delivered price” shall mean a price at which a seller makes or 
offers to make delivery of a commodity to a buyer at any delivery point other than 
the seller’s own place of business. 

C. The term “absorb freight” shall mean to establish for any commodity at 
any delivery point a delivered price which, although as high as or higher than the 
seller’s price for the same commodity at the point from which such commodity is 
shipped, is lower than the sum of the seller’s price for such commodity at such 
point of shipment plus the actual cost to the seller for transportation of such 
commodity from such point of shipment to the delivery point or the average cost 
of transportation to the seller. 

D. The term “the effect may be” shall mean that there is reasonable probability 
of the specified effect. 


SAM RAYBURN, 
Speaker of the House of Representatives. 
ALBEN W. BARKLEY, 
Vice President of the United States and President of the Senate. 


[Endorsement on back of bill :] 
I certify that this Act originated in the Senate. 
LesLie L. Birrve, Secretary. 


Senator Kerauver. I apologize to my colleagues for taking up so 
much time. 

Senator Dirksen. We have got the time. 

Mr. Cuarrerz. I had asked permission to comment on the confer- 
ence with the Congressmen. 

I think the record ought to show that the reason for bringing the 
dealers in and getting Rolo to talk with their Congressmen, that 
we were meeting here a suggestion that this legislation was for small 
business, and the whole purpose of asking the dealers to contact their 
Congressmen directly and to bring dealers to the Congressmen was for 
the Congressmen to ask the dealers “Is this in your interests?” 

It was not a question of a bill that concerned the major oil com- 
ery we were not trying to get anybody to pull out our chestnuts, 
yut the question was 

Senator Keravver. Since you know about it, Mr. Benton, did you 
do the same thing in all the States you operated in? 

Mr. Benton. I say 

Senator Keravuver. I say Mr. Chaffetz seems to have information 
about these meetings. 

Mr. CHarFerz. tl know—I was present at the general management 
meeting. Mr. Benton was there—and I know that the members of the 
company, the management people, were told that this bill was repre- 
sented as being in favor of small business, specifically in favor of the 
dealers, and they were told that the problem was of educating the 
dealers on whether or not this affected them. They were told in every 
bit of our literature you will see that they must make up their own 
minds. 
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We were careful to tell them to “consult your own association and 
hear their views, too.” 

Senator Wizey. You would not object to influencing a little bit; 
would you? 

Mr. Cuarretrz. We quoted—we tried, and were very careful to 

uote to them what the supporters of the legislation said, we read to 
them what Nerlinger & Snow said, and we asked them, “Did you hear 
of perhinges & Snow, did they represent you?” Did they hear from 
them ? 

But we said to them, “Since this legislation is designed to help you, 
it is up to you whether you want to contact your Congressmen and 
or rven your own views.” 

enator Kerauver. The division manager who brought these men 
in here from Iowa, did you pay their way in here for the purpose of 
talking to Congressmen ? 

Mr. Benton. Senator, I don’t know. 

Mr. Cuarretz. We would be perfectly willing, if I were asked as a 
lawyer, I would say there is absolutely no objection to that. As a 
matter of fact, if they asked me, I would say that is a commendable 
thing to do, to bring the dealers to the Congressmen and say, “Con- 
gressmen, ask the dealers yourself, they are here. Ask them any 
questions you want.” 

I don’t understand the objection to that kind of thing here. 

Senator Kerauver. Then you assumed the expenses of these people 
coming in from 

Mr. Cuarrerz. I don’t assume anything, Senator. All I say is that 
if you want to draw that inference, we have no objection, but we 
don’t assume it was done. I don’t know. 

Senator Kerauver. Would that be charged off as a business ex- 
pense ¢ 

Mr. Cuarretz. I don’t know. It is purely hypothetical. I never 
knew of that letter until you read it a few minutes ago. 

Senator Kerauver. Can Mr. Benton tell us? 

Mr. Benton. I doubt very much if we paid their expenses in here, 
Senator. That regional manager would be going a long ways if he 
took it upon his own to do that. 

Senator Kerauver. Would you find out, 

Mr. Benton. Yes; I will be glad to do that. 

Senator Kreravuver (continuing). Two things. Whether they paid 
their way here, and whether it was charged oif as a business expense. 

Mr. Benvon. I will be glad to. 

(Mr. Chaffetz subsequently informed the subcommittee that the 
firm did not pay the expenses referred to above.) 

Senator Witey. Would you like to carry on now? 

Senator Kerauver. They said they would like to get away. 

Senator Wier. Let’s go. All right, Mr. Attorney. 

Senator Keravuver. All right, Senator Wiley. 

mentee Wuey. Take this bill. You have it in front of you; have 
you ? 

Mr. Cuarrerz. Yes, sir. 

Senator Witey. All right. 

The statements made by Mr. Benton here were to the effect that 
only one group in the entire oil industry would be helped by S. 11, 
and that is the cutrate marketers. 
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Now, don’t say that you are in favor of it. Show me by the bill now 
the cutrate aden would be the only ones that favored it, if that 
is the fact. 

Mr. Cuarretz. Yes. 

I have got to go back to the legislative history, Mr. Chairman, and 
there is a very good reason for that. The basic difficulty with this 
bill is that it says practically nothing, if you read it. You can read 
it and you go uphill and you go downhill, and I don’t think anybody 
can read this bill 

Senator Witey. Some say it says too much. I thought you did, too, 

Mr. Cuarretz. You don’t know what it says, that is the trouble. I 
am coming back to that. I will come back to the actual provisions of 
the bill, but I would like to tie it in with the legislative history, and 
I will do it very quickly. 

There is a whole history behind the attitude of the gasoline dealers 
toward this bill. It involves extensive hearings before the Roose- 
velt committee, it involves the initial action in support of E. 11 by the 
National Congress of Petroleum Retailers. 

Now, it is true that during the last session of Congress, I don’t think 
anybody disputes this, the reason this bill was passed by 393 to 3 with 
only 1 hour of debate, as Senator Dirksen brought out, was that there 
were thousands and thousands of telegrams to Congressmen from 
druggists and retail dealers saying this bill favored gasoline retailers 
and small-business people. 

Senator Wixey. If I were on the bench, I would say “Answer the 
question.” 

Mr. Cuarretz. I would say, Senator, those communications were 
in response to statements to the dealers that that is what this bill is 
for, the purpose of this bill. 

Senator Witey. I know that. 

Mr. Cuarretz. Yes. 

Senator Wirey. The same kind of pressure we got here. 

Mr. Cuarretz. No. My point is, it is in the legislative history. It 
is the legislative history behind this bill. When the courts want to 
see what was intended by this bill, they will find in the history there 
was a specific purpose, so far as the gasoline industry is concerned, a 
specific purpose to outlaw allowances by suppliers to their dealers, 
and the Congressmen 

Senator Witry. Outlaw what? 

Mr. Cuarrerz. Outlaw allowances by gasoline suppliers to their 
dealers to assist them in a price war. 

Now, different sides use different language to characterize their po- 
sition. On the other side, they say that these allowances stimulate 
price wars, that they injure dealers, that they are for the purpose 
of injuring dealers and, if the bill is passed, the courts would be justi- 
fied in inferring that the Members of Congress bought that version 
of the facts. 

As I say, it is very extensive. We are not referring to a simple 
statement that a witness made before this committee. We are re- 
ferring to all of the hearings before, as I say, the Roosevelt comit- 
tee, the Patman committee, the Celler committee, and this committee. 
This has been a long campaign over a couple of years, at least, in 
which the National Congress of Petroleum Retailers have tried to 














oo’ @® 


Mie wes OO gd p’s 


fant a toed A 


ee 


TO AMEND SECTION 2 OF THE CLAYTON ACT 249 


educate their people and the Congressmen and Senators that. this 
bill is vital, if you are to stop these allowances that major supply- 
ing companies give to their dealers. 

As Mr. Benton testified, we didn’t take that seriously when the 
matter was before the House, because we knew it wasn’t true. We did 
nothing about it, but the bill was passed 393 to 3, and in my opinion, 
had the Senate adopted the bill at the same time, in my opinion, there 
would have been very strong reason to believe, as lawyers, that the 
courts would be justified in concluding that a major purpose, a major 
purpose of this bill, was to outlaw these allowances to dealers, assist- 
ance to dealers by their suppliers. And the courts would also go on, 
as they usually do, and say the record shows that these allowances 
have been used badly, they have been used to injure competition, or at 
least Congress so thought, and they were entitled to draw that conclu- 
sion from the evidence. 

Now, how do they pin that to this bill ? 

The language of the law now is that a discrimination in price, to be 
illegal, is one which may substantially lessen competition or tend to 
create a monopoly or injure or destroy or prevent competition with 
persons giving or receiving the discriminatory price. 

The key words there are “which may have the effect of substantially 
lessening competition.” 

Now, you cannot have a violation of the Robinson-Patman Act 
unless that is found by the Commission, unless the Commission finds 
that the discrimination may have that effect. 

Then when you come to H. R. 11, this amendment, you find that 
where the Commission makes that finding, then you cannot meet 
competition in good faith. 

So, as I say you go uphill and you come back down. In order to 
violate, there must be a finding that the effect may be to substantially 
lessen competition. If that finding is made, then you have the right 
to defend by showing that you were simply meeting, in good faith, the 
lower price of a competitor. 

Once you have established, once you have carried that very difficult 
burden, the Commission simply turns around and says, “We have 
already found that the effect may be to substantially lessen compe- 
tition, so you don’t have the defense.” 

I think that is the nub of this controversy from a lawyer’s point 
of view. 

May I add just one other thing: The Supreme Court has, I think, 
in substance passed on this very matter that I am now discussing. 

First, let me say that in 1938, Mr. Walter B. Wooden, who was 
probably the greatest champion of the Robinson-Patman Act there 
ever was, a leading lawyer on the staff of the Federal Trade Com- 
mission, testifying on this meeting of competition defense provision 
before the Temporary National Economic Committee, said that this 
right to meet competition in good faith is a basic right under our 
system, and a man could no more be deprived of the right to hold onto 
his customers by meeting competition than he could be deprived of 
the right to meet, to resist a physical attack, to defend himself 
against a physical attack. That is how basic one of the great cham- 
pions of this law thought the right to meet competition was. 

When the Detroit case came to the Supreme Court of the United 
States, the position of the Federal Trade Commission in that case was 
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substantially the position now reflected in H. R. 11. They thought 
or sought to have the Court declare that the law as written alread 
accomplished the same purpose as H. R. 11, and here is what the 
Supreme Court of the United States said about what I say was this 
very thing we are talking about here now. The Court said, and I 
quote : ; 

The proviso in section 2 (b) as interpreted by the Commission would not be 
available when there was or might be an injury to competition at a retail level. 
So interpreted, the provision would have such little, if any, applicability as to 
be practically meaningless. 

Now that, Senator Wiley, is our objection to this legislation. 

Going beyond this question of allowances to dealers, but speakin 
broadly as lawyers, we say that if this bill is passed, if S. 11 is enact 
with the legislative history that it has behind it, the right to meet com- 
petition in good faith may be completely lost ; it may be so meaningless 
that it would have no significance at all. 

Senator Witey. You think it is possible that an amendment could be 
made and legislative history made here to show clearly that the purpose 
of it is not to deprive you—you gas people or oil people or anybody 
else in the business—of the right to meet competition ; that is, to meet 
cutthroat marketers? You think that is possible ? 

Mr. Cuarretz. I am going to answer “Yes” to that question. 

Senator Witry. What? 

Mr. Cuarretz. I am going to answer “Yes” to that question, 
Senator. 

Senator Witey. Then I am going to ask you, for instance, “It has 
been stated that S. 11 keeps major suppliers from giving price assist- 
ance toa dealer caught in a competitive squeeze. You have been urged 
to pass,” and so forth. “The fact is, if we as a supplier can’t help a 
dealer when his competitor across the street cuts prices, our dealer will 
be forced out of business.” 

Now, you have answered the question by saying “Yes,” that you could 
amend it so that legislative history would be clear to show what the 
intent is because, after all, you mention other folks that are interested 
and we have had a great deal of talk about pressure from other indus- 
tries in which they claimed this is a good bill. 

I am from Missouri, although I live in Wisconsin. I have got to be 
shown whether it is good or bad, and I do not want to do that which 
will operate in a very serious manner. 

Now then, your ee sir, has got the brains and got the money. 
We heard something about money here a few days ago, which you boys 
have got. 

Now, utilize the brains and show where we can meet head on the 
objective that we are trying to meet without doing the damage. DoI 
make myself clear ? 

Mr. Benton. I think so. 

Senator Witry. He said “Yes”; he can do it. 

Do you want to do it now, or do you want to file a memorandum to 
that effect ? 

Mr. Cuarretz. May I just say something about 2 or 3 sentences, on 
that. 

I have a suggestion in that direction. First, with respect to these 
witnesses who you say are pressuring on the other side and who want 





TO AMEND SECTION 2 OF THE CLAYTON ACT 251 


this legislation, I think it would be helpful if the committee would ask 
them, as it has asked us, to be specific as to what the need for the legis- 
lation is. 

I think I have read all the hearings and all the speeches on the sub- 
ject. I think it has all been in generalities. They talk about dealers 
going out of business, major companies doing this. I have yet to find 
in the record a single statement of a case where something was vicious 
or wrong but would be permitted to continue because of the good-faith 
defense. 

You have in the record the fact that the chairman of the Federal 
Trade Commission, as well as the head of the Antitrust Division of 
the Department of Justice, have said to you that, in their opinion, there 
is no need for this legislation, and they have said exactly what I have 
echoed here. They have said, “Let’s find out what these complaints 
are. Let’s be concrete about it. What are the situations that this 
bill is aimed to meet ?” 

I don’t think the legislative history shows that. This has been 
pressure from beginning to end. It has been, “We must get this bill 
through.” 

Now, coming directly to your question, Senator, I think, if you want 
to amend this bill, I don’t think it is necessary ; I don’t think any need 
is shown. I think, before you amend the bill, you first find out what 
it is designed to accomplish, what situations are aimed at. 

But I still say I can answer “Yes” to your question; first, because 
of the suggestion Mr. Hugill made yesterday, which I think is worth 
considering: If you leave out the words “may have the effect of sub- 
stantially lessening competition,” that goes part way to overcoming the 
criticism I have of using the language at the top of the bill and again at 
the bottom of the bill to nullify the bill. 

Senator Witry. You mean that would permit you to meet what 
you call cutthroat competition ? 

Mr. Cuarretz. That would enable us to do the thing that is awfully 
hard to defend today. I don’t think this committee is aware of how 
i? it is to demonstrate your right to meet competition in good 

aith. 

In the Standard of Indiana case we have tried to vindicate that right 
for 16 years, and we haven’t done that yet. It is in the courts. When 
you realize how difficult it is to carry the burden that you were in 
good faith in meeting the lower price of your competitor, you realize 
how little the need is for considering this legislation. 

Senator WixEy. People in the drug business and people furnishing 
other commodities except gasoline are very much concerned about 
the way they are being taken for a ride by unfair competition, and 
so forth. 

Now then, I suppose the purpose of this legislation when we intro- 
duced it was to see if there was not a remedy so that we could have 
more fair trade practices. We are not ignorant of the fact that every 
man should be loyal to his own, but we are also not ignorant of the 
fact of how power, economic or otherwise, creates at times autocratic 
tendencies and does damage to the little fellow, and this will not be 
much of a country if we destroy the little fellow. We want both 
of them. 

Mr. Cuarretz. We agree. 
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Senator Wier. It is your business, particularly some of you big 
fellows, to make sure the little fellow 1s looked after, because history 
is pretty clear in the last two decades on that subject. | 

r. Cuarretz. May I show just how that applies to the way we 
operate under the present law in meeting competition, just an 1llus- 
tration? If there is a price cutter, we will say, in the south end of 
Chicago, and he advertises for weekend gasoline 21.9 when everyone 
else is selling gasoline for over 30 cents, what we would normally do is 
try to protect the dealers in that immediate area. 1 

We understand the National Congress of Petroleum Retailers say 
we mustn’t do that because, if we reduce the price of some of our 
dealers, other of our dealers may be hurt, and they may be hurt to 
some extent. 

We think it is on balance better to confine the price war to this area. 

But what we lawyers have done when this problem has come up, we 
have said to the sales department, “You must not, you must not extend 
that price cut over a wider area than necessary to protect yourself 
and your dealers to the minimum amount necessary,” because if we cut 
the price throughout the city of Chicago, in my opinion, we would not 
be in good faith. We would hurt thousands of other independent 
dealers in other sections of the city of eaenes 

Do you follow me, Senator? We would, by our act of cutting the 
ae across the board, as they put it, hurt a lot of people who don’t 

uy from major paar who can’t get the help, and we would extend 
the price war over a large area. 
e same would be true in Detroit. 

I think we have been in good faith. I think we have tried to mini- 
mize the injury to other people. We have tried to localize the price 
war. 

But that is the very thing they complain about. That is the thing 
they say they want to abolish. 

Senator Wixey. I do not want to take too much time. I know 
Senator Dirksen has some questions. 

But, all the time, something always hits me square in the face when 
we get into these hearings. We had it in the automobile business; the 
utter lack of man’s obligation to man or the utter lack of some institu- 
tion recognizing there what is adequate public relations. 

I certainly do not criticize you people for fighting for what you 
think might put you out of business. If there has been any undue 
pressure, that is another thing. I have not seen anything of that. 
I have not seen any folks that I know in my own community that would 
tolerate undue pressure unless it were economic pressure. 

And so, there is just one other question: What is the difference under 
the law now and as it would be, in relation to your right where you 
are in competition with an intrastate dealer, say, as compared—I take 
it you are interstate. How do you analyze that situation ? 

Mr. Cuarretz. I think that, as we are operating today, we construe 
the law as it is now; I think that we are doing all right. We, if there 
is an intrastate price cutter, we feel that we can assist our dealers in 
his immediate vicinity. 

But if this bill is enacted and construed as all the supporters of the 
bill in the gasoline industry would construe it, if we couldn’t cut our 
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rice to 1 or 2 or 3 or 4 dealers unless we cut it, as they say, across: the 
Ried-ond I don’t know what “across the board” means, and I 
haven’t learned anything about that so far in these bearingernis we 
had to cut it across the board, then we would be at a great disadvan- 
tage, there is no question about that, and our dealers would, too. Our 
dealers would go out of business. 

Senator Winey. I think that is all, Mr. Chairman. 

Senator Kerauver. By “across the board,” do you mean nationwide, 
or 

Mr. Cuarrerz. No. 

Senator Kerauver. Are you just referring to a section ? 

Mr. Cuarrerz. Let me address myself to that very quickly. 

I think the committee ought to know that this Pure Oil case that 
was talked about here yesterday has a direct relationship to the legis- 
lative history of this bill. 

It grew out of the controversy about this bill, and grew out of the 
controversy as to whether the Commission now has authority to do 
what this bill calls for. 

And I will say this as my opinion: That the Federal Trade Com- 
mission was instigated into bringing the Pure Oil and the Sun Oil 
¢ase to demonstrate that they already have the power that this bill 
is designated to give them: To prevent major companies from giving 
these allowances to their dealers. 

So that there is justification, Mr. Chairman, for the concern in the 
industry that the objectives of the proponents of this legislation is to 
require you to cut your price industrywide, nationwide, statewide, 
however that may be. 

And in that case it was, and they used the language which just 


shocked us all. When we read that complaint, we could hardly be- 
lieve it : 


Elsewhere in the State of Alabama and in the United States, and in other 
States of the United States. 

But the real point, Mr. Chairman, is this: Nobody can define by law 
what an area is. I know from having read what—from what the 
sponsors, the supporters of this bill, say, they mean something more 
than what we think is necessary. They mean at least citywide. 

The trouble is, the one that both Senator Wiley and Senator Dirk- 
sen have pointed out, if you reduce the price through the city of De- 
troit, there are dealers just on the edges, and you will never have a 
situation where some dealer isn’t injured. You will never have a 
situation where it could not be asserted there was some injury to com- 
petition, no matter how narrowly or how widely you defined the area. 

There are always going to be dealers who are going to claim they 
were hurt, they ought to get the price cut, too. There will be com- 
plaints to the Commission, and we will have to defend them. 

We think that under the present law, under the present law what 
we are doing is reasonable, sound, and moral. We don’t want a law 
passed which will cast doubt on our right to do that. 

Senator Wirey. I am through. 

Senator Keravuver. Senator Dirksen ? 

Senator Dirksen. Mr. Benton and Mr. Chaffetz, I notice in the 
letter which has been gotten out by the National Congress of Petro- 
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leum Retailers, as a suggested form to be sent to Congressmen and 
Senators, there is a paragraph which reads as follows: 

Inasmuch as this bill will prevent major oil companies from fighting independ- 
ent brand competition with their dealers’ money through price discrimination 
and will prevent cutting of dealers’ margins through price discrimination, the 
major oil companies have opposed this bill. Now, however, they are going one 
step further. They are propagandizing their captive lessee dealers who operate 
on short-term leases to wire Congress opposing this bill. 

Is that a statement of fact that you used your dealers’ money in 
order to sandbag competition ¢ 

Mr. Benton. Well, those are the statements that concern us. That 
is a broad statement without any basic fact. And if I endeavored to 
do that, I wouldn’t long have a dealer. 

Senator Dimxksen. Now, in all this literature, I have not noticed—— 

Mr. Benton. I might say in that respect, Senator Dirksen, how 
important a dealer is to us 6114 percent of our sales flow goes through 
our dealer organization. So, selfishly, in order to make a sales show- 
ing, and I am requested to, my strongest asset is a good dealer organ- 
ization. 

And that is the last thing that I would ever do, is anything to hurt 
the morale of my own dealer organization. 

Senator Dirksen. This literature which has been going around the 
table this morning, in that I have nage seen no phrase in which you 
have urged a Member of the House or Senate to do one thing or the 
other. You have urged them to be informed, and you have urged 
your dealers to be informed. 

Am I wrong? I have not seen such a phrase in your literature. 

Mr. Benton. You are right. 

Mr. Cuarretz. The fact of the matter is, that was the basis of the 
preparation of all the presentation to the personnel of the company and 
dealers. It was emphasized from the beginning to tell the dealers to 
have an open mind, to try to get the facts on the other side, to consult 
their own associations where they belonged, “and make up your own 
mind.” 

I think that was the theme of the presentation. 

Senator Dirksen. Of course, the National Congress of Petroleum 
Retailers wasn’t quite so modest, because in the suggested telegram 
which they have sent out to their members, the last paragraph of it is: 

We small-business men need your help to stop monopolistic price discrimination. 
Please do everything possible to secure early adoption of this important bill. 

Those were the telegrams to be sent to us. 

Mr. Cuarretz. That is what I was referring to, Senator. 

Senator Dirksen. I do not know how many or how few. 

I think we have devoted a whole morning here to a question of 
whether or not the Antilobbying Act should be amended. I thought 
we had sort of forgotten about S. 11 for a moment. 

I know our chairman is not a thin-skinned person, and I know he is 
a very gracious person, and he will accept this in the best of grace. 

Where is that release ? 

But frankly, this morning is the first time I have seen a copy of 
this release, and we had just as well read the first paragraph into the 
record : 


Senator Estes Kefauver, Democrat, Tennessee— 
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Senator Kerauver. Read it all while you are reading it. 

Senator Dirksen. I will be glad to. 

[Continuing : 

Chairman of the Senate Antitrust and Monopoly Committee, today charged a 
number of the Nation’s giant oil companies with a conspiracy— 
let’s stop there for a moment. 

Mr. Chaffetz, you are a good lawyer. 

Mr. Cuarrerz. Thank you, Senator. 

Senator Dirksen. When you are charged with conspiracy, what does 
it mean’ What is its implication to the public? 

Mr. Cuarrerz. It is an implication that you did something crim- 
inally wrong, legally bad. 

Senator Dirksen. Well, invariably the word “conspiracy” is asso- 
ciated with a felonious offense under the law. 

Mr. Cuarretz. That is right. That is the way it struck us when 
we saw that release. 

Senator Dirksen. Then we continue: 
by which they have forced their captive gasoline dealers and jobbers to engage 
in a massive propaganda campaign to Members of Congress opposing the amend- 
ment of the Robinson-Patman Act. 

Over the weekend, Senator Kefauver sent subpenas to 20 oil companies, 2 
trade associations, and 4 oil company executives, ordering them to produce all 
documents and material pertaining to their efforts to launch this propaganda 
campaign. 

I interpolate for a moment. 

I am not aware that any subpenas have been issued to any other 
trade association or any group that may have carried on a propaganda 
campaign, and I have received letters and telegrams on both sides of 
this issue, and I try to keep an open mind on it. 

But I must in all conscience indicate that if we are going to do this 
job right, then everybody should be hauled up to the bar who has 
been engaged in propaganda. And when the National Congress of 
Petroleum Retailers says: 

Write on your association stationery making a copy of each letter for NCPR 
and get it to us by airmail. Do this before leaving your office today. 


Also: 


yet 50 telegrams from your area. 


It seems to me that is just a little one sided, and I think it departs 
a little from at least my standards of fairness. 
But we continue: 


Since early January, declared Senator Kefauver, Members of Congress have 
been deluged with wires, mainly from gasoline jobbers and retailers, asking 
for the defeat of Senate 11 and H. R. 11, the “equality of opportunity” bills. 
These messages from smaller enterprises in the oil industry are puzzling, be- 
“ause the bill is actually designed to help small-business concerns generallly. 

We now have evidence that the major oil companies have engaged in a secret 
conspiracy to pressure these captive dealers and jobbers, dependent on them 
for existence, to send messages opposed to their own interests. 

As an eXample, one gasoline retailer wired his Senator to oppose the bill, 
but 2 days later sent another wire stating he was pressured by his supplier 
into sending the first wire, and asking his Senator to support the bill. 

The subcommittee shall go into this campaign very exhaustively during the 
hearings on Senate 11 beginning soon. Subpenas were issued to the following 
companies— 
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and those can be put in the record. I guess there are 20 companies, 
and I do not have to read it. 

I am not going to let this record go out today, in all conscience, 
without expressing myself by saying in the presence of our chairman 
that I think that is in bad taste. I think it is one sided, and it leaves 
a wholly misleading impression with the country when it is a charge 
that has not been sustained. 

And actually, that is a matter to be determined in this committee, 
and it is not for any member to prejudge. And I might add to it, I 
think it is a ghastly business today that there are so many of these 
statements emanating from the House and Senate which go out to the 
country, which are in effect prejudgments of the very things that we 
are undertaking to determine. 

So much for that. 

Mr. Cuarretz. May I just say 

Senator Keravver. While you refer to it, let me say something 
about it, too, Senator Dirksen. 

I do not know what Senator Dirksen would think if he received 
information that the head of a sales division of a large oil company 
had sent out letters through other sales divisions marked “Personal 
and Confidential,’ purposely on a “ogee white piece of paper, when 
it was known that it was sent out by a Shell official, with a request 
to attend a meeting, in which the invitation received had no name 
on it, just an office address, and still no identification as to who 
it was. 

Senator Witey. But got it—— 

Senator Krerauver. Which was followed by another letter—I am 
responding to what Senator Dirksen has just been saying—followed 
by another letter in the same way, with a substantial meeting in Chi- 
cago from which no information came, no press release, a secret meet- 
ing, at least there was no information that was put out about it; 
followed by the formation of a steering committee which the chair- 
man said had ceased to exist, but which we now find had another 
meeting in New York, and is a going concern; followed by at least 
some written information that they were trying to prevent the big 
companies from getting out in front, and putting others out as fronts 
to do their operation ; followed by the sending out of.a master brief to 
the dealers and the representatives of at least a number of oil com- 
panies; followed by putting out information that S. 11 is immoral, 
as we have seen here was done by the Standard Oil of Ohio; followed 
by meetings in which apparently—and we will get the information; 
I assume that it is true—the oil companies or their division managers 
paid the expenses of dealers and representatives coming in to Wash- 
ington, bringing in Mr. Ellis and others, to talk the matter over 
with Congressmen. 

All this was done without any public information about it. All 
being done with the effort, apparently, to keep the names of the big 
oil companies out of it. 

Then there was another release, and then a statement to the press. 

I stated that apparently what they did was no violation of the law. 

But it was quite a matter of concern, and they were operating in a 
manner to pressure Congress. 

If the Senator takes exception to the word “conspiracy,” well, then, 
“conspiracy” in my interpretation means getting together without 
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giving out information about it, starting out with letterheads with 
nohing on it, and going to some extent, at least, to keep the matter 
secret, which was followed up by all this other activity. 

I think what is said, substantially, in the press release is what has 
been proven by this evidence. 

Mr. Cuarretz. May I just say a brief word ? 

Senator Dirksen. Let me intrude at this time. 

Are you through, Mr. Chairman ? 

Senator Kerauver. I think it is important to remember in these 
matters that the antitrust laws in thé cartel case involving the big 
oil companies, and the cartel case at the present time, has an illumi- 
nating definition of what “conspiracy” i 

These oil companies met to discuss the matter of price. That would 
be a Sherman Act violation, which has been averred in the conspiracy 
‘ase which is now pending. 

“Conspiracy” is not a pew word to the big oil companies. They have 

suits pending about it at the present time. Where they meet to dis- 
cuss price and things of that sort, it has been charged to be a criminal 
conspiracy or conspiracy in violation of the Sherman Antitrust Act. 

In my statements to the press and in talking about this, I made it 
clear that I was not charging any criminal conspiracy, but I think 
where people meet under a clandestine set of circumstances like this, 
to accomplish a purpose, using fronts, one is justified in calling it 
a noncriminal conspiracy. 

Senator Dirksen. Well, Mr. Chairman, there are only one or two 
things wrong with your answer. 

In the first place, your release went out on the 4th of March. That 
was 8 days before this hearing began. 

Secondly, you aimed it at one side. And by the admission here 
this morning, no subpenas were issued on any other propaganda 
activity or any other organization who are on the other side of this 
issue. And what inference is a person to draw from it? 

Now, that is a fair interpretation. 

Senator Kerauver. Let me answer your question there, Senator 
Dirksen. 

I have had no evidence presented to this committee that any of the 
associations on the other side have sent out letters without any letter- 
head. They have asked for returns without trying, apparently, to 
conceal their identity of who the invitation is going to be sent back to. 

I have seen no big meetings of any of the other side that were not 
fully publicized. 

We asked the other witnesses, when they asked to testify, to bring 
in all of their information about what they had done to try to procure 
support for this bill. My information was that they had all expressed 
a willingness to turn it over, and that most of it had been turned over, 

But on your suggestion today, we have asked a subpena to be is- 
sued so as to bring in any material that they have not turned over. 

Certainly, if Mr. Jordan had not written letters on plain pieces 
of paper, which was a very clandestine operation in itself, if we 
had not had these memoranda showing they were trying to prevent 
the big oil companies from being known in the picture, if they had 
come in forthrightly and said, “We want to bring our information,” 
there would have been no subpenas issued, and there would have been 
no: press: release. issued. 
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Senator Dirksen. Well, I still let my original observation stand, 
- Chairman. I think it was in bad taste. I think it was uncalled 
or. 

I think it could have been cleared with other members of the sub- 
committee, or at least one member of the minority which, insofar as 
T know, was not done. 

It certainly was not cleared with me. I do not know about Senator 
Wiley. 

Senator Witey. No, I never saw the thing. 

Senator Dirxsen. But obviously when the chairman speaks for a 
committee, everybody gets hanged with the same rope, ofttimes, and 
I want to be sure my own position in the middle of the road is en- 
tirely clear. 

And, having helped to report this bill out last year, both in the 
subcommittee and in the full committee, I want to be pretty circum- 
spect about all of the hearings, because we are wrestling with a ter- 
rific problem. 

Senator Keravuver. May I say at that point that every witness 
Senator Dirksen has suggested be put on the schedule or invited, so 
far as I know, has been invited. 

If he has any other witnesses or any information that he wants 
subpenaed here, why, so far as I am concerned, that will be done. 

Senator Drmxsen. There is one other witness in town from IIli- 
nois who wants to be heard tomorrow morning, and I have already 
notified you, but I do not know whether he is on the list. That is Mr. 
Majewski. 

Senator Wirey. Are we going to have a hearing this afternoon? 

Senator Keravuver. We have permission of the Senate to sit this 
afternoon. 

Senator Winey. At 2 o’clock? 

Senator Kreravuver. Whatever time we agree to meet, Senator. 

Senator Wier. I would just like to say another word on what I 
think is a matter that speaks very clearly. 

First, when you talk about a conspiracy, I think you should out- 
line what the conspiracy is for. The undisputed evidence is that if 
it is a conspiracy, what is the purpose of it ? 

That is what we should know always, was that these people who 
have testified had in mind getting their side of the case before the 
jury. 

Now, I practiced law for a good many years, and I have seen judges 
disqualify themselves for less than what has happened here, be- 
eause we should get all the facts and all the evidence, and then make 
our decision. 

To me, that rule should be a part of every committee action in 
the Senate of the United States. Otherwise, we make a shambles of 
our investigation. 

I am satisfied that that is the reaction which many people have 
gotten in recent years from committee action. 

I want to say frankly, I see no evidence of any conspiracy. If sonie 
of you have not written notes without putting your name at the top 
of it, you have forgotten your early days when you were coiirting. 
[ Laughter. | - 

“In this case, whoever the gentleman was, I can understand his sit- 
uation. Ican understand his position. 
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These people a ey feel they are fighting for the existence of 
their esses ether they are or not is the issue, and I, for one, 
want to be very certain that I do not get any kind of a misfit piece 
of legislation out. 

On the other hand, as I have said on several other occasions, there 
are other people who are interested, who feel that power has been 
exerted wrongfully in unfair competition, and they must be heard, 
also. 

So with that, sir, I say, let’s eat. 

Mr. CHarFetz. May I just say: 

Senator Keravuver. I think Senator Dirksen wants to try to finish 
up with these gentlemen. 

Senator Dirksen. I will try to continue for a few minutes. 

I want to put one thing in the record. You made the point that 
this was certainly a ere thing, and would become more confus- 
ing. I want to read you 3 or 4 lines here: 

The Robinson-Patman amendment to section 2 of the Clayton Act is one of 
the most complicated and controversial provisions in antitrust law. 

Now, that relates to existing law. And then, from the same docu- 
ment : 

As I stated in the beginning, the Kefauver proposal is adroitly drafted. It 
provides that a seller may defend a charge of price discrimination by showing 
that he had, in good faith, met the equally low price of a competitor, unless the 
effect of his doing so may be to lessen competition. 

This is merely another way of saying that the good-faith meeting of competi- 
tion defense is hereby repealed, for it is this very competitive effect which must 
be present before the Robinson-Patman Act comes into play at all—if there is no 


competitive injury then there can be no illegality, but if there is competitive 
injury, then there can be no recourse to the meeting competition defense. 


I continue to quote: 


If Senator O’Mahoney were not on the platform I would be tempted to say 
that this is the most outrageous sort of legislative sophistry. And yet, this is 
what makes 8S. 11a “natural” from a political standpoint. 

One mor a ragraph. 

Senator Witry. Who says this? 

Senator Dirksen (reading) : 

I am told that a number of Congressmen, who wouldn’t dream of voting for 
the measure if they fully understood its portent, have said, “Yes; I’m for the 
bill; I’m against any business practice that lessens or injures competition.” 
This may explain the incredible fact that only three Congressmen voted against 
a companion bill when it was hurriedly brought to the floor of the House during 
the closing hours of the last session, and why its final enactment was only pre- 
vented by the ringing of the adjournment bell—this in face of the fact that in 
both the Truman and Eisenhower administrations, the White House, the Bureau 
of the Budget, the President’s Council of Economic Advisers, the Department 
of Justice, and the Department of Commerce all opposed this type of legislation. 

Now, guess who said that. I will save you the trouble. That is a 
speech made before the annual dinner of the antitrust law section of 
the New York State Bar Association by Edward F. Howrey, former 
Chairman of the Federal Trade Commission. 

You think we are confused. [ Laughter. | 

Mr. Cuarrerz. I think you also know, Senator Dirksen, the bill 
last year in the House was taken away from the committee by petition 
before the committee had had an opportunity to hear witnesses on both 
sides. 
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‘Senator Dirksen. That is correct. 

- Mr. Cuarrerz. In the face of the protest of the chairman of the 
House committee, Congressman Celler, no friend of monopoly he, as 
I know hin, over his opposition that the bill was so obscure he thought 
it was like an iceberg. 

He says there was more beneath the surface that you couldn’t see 
than was the surface, which supports, I think, what Mr. Howrey says, 

Senator Dirksen. There are only two other items in here, and then 
Iam through. 

You mentioned something this morning about language. In this 
same speech, Mr. Howrey said: 

One difficulty, perhaps the principal one, is that words don’t seem to mean 
what they used to mean. This is true of the statutory words “substantial lessen- 
ing of competition” and “tendency toward monopoly.” The Commission and the 
courts are now much more prone to find injury and sometimes even to presume 
injury where formerly such findings usually followed proof of some type of bad 
faith or predatory practice, or at least something above and beyond the normal 
consequences of vigorous competition. 

Now, have you had that same difficulty in any trade commission 
practice with this question of language / 

Mr. Cuarretz. There is no question, Senator, that all lawyers who 
practice antitrust law and who have to deal with the Robinson-Patman 
Act consider it the most difficult law on the books. 

I don’t think there is any controversy about that. 

Senator Drr«sen. I raised a question a few times here about this 
matter, which is my judgment is important: The belief, of course, that 
the Robinson-Patman Act does not apply to intrastate business that 
is not vested with an interstate character. 

And that, of course, would mean that one whole segment of the 
economy would not be touched, since it would not be under Federal 
jurisdiction. Those who operate in interstate commerce would. 

Now, this is what Mr. Howrey, the former Chairman of the Federal 
Trade Commission, says on that point. Hesays: 

The local retailer and wholesaler, more than any other type of seller, inust be 
responsive to competitive pricing. 

They recognize this, but they have been led to believe that the Robinson- 
Patman Act in its entirety does not apply to them because of the lack of inter- 
state commerce. The report of the Senate Committee on the Judiciary went to 
the unprecedented, and I think dangerous, lengths of advising jobbers in the 
gasoline business, who appeared in opposition to the bill, that the Robinson- 
Patman Act did not apply to them because they were not engaged in interstate 
commerce “even though they may have purchased their gasoline from an out-of- 
State refinery.” 


I must give one more paragraph: 


The very decision which the Senate report seeks to overrule held that sales to 
jobbers from storage tanks located in Detroit were “in commerce” within the 
meaning of the act. 

You agree with that ? 

- Mr. Cuarrerz. Yes, sir. 

Senator Dirksen. Well, then, Mr. Howrey is not far from right 
when he comes to the conclusion that this is dangerous, and a lot of 
people who are under a misleading impression think they will not be 
touched by the Robinson-Patman Act may be behind the eight. ball 
before they get through. 
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If you have any other comment, Mr. Chaffetz—that is all I have to 
say. 
Mir. Cuarretz. I think you have said it much better than I could, 
what I was trying to convey to Senator Wiley previously. 

Senator Wiley, I know, is concerned about the great pressure behind 
this legislation for it. I was trying to get across to him that that 
pressure comes from people who have been told that this bill is against 
monopoly. “It is against sin; you should be for it.” And that is 
where the support has come from. 

I haven’t seen concrete illustrations, states of fact, factual situations, 
which the bill was designed to meet which ought to be corrected. 
That is the point. 

May I say also, Mr. Chairman, very quickly, on the other score, too, 
with respect to the clandestine nature of that meeting, you remember 
that the executive vice president of the National Congress of Petro- 
Jeum Retailers was invited to the meeting. 

I don’t think if the major companies were going to have a conspira- 
torial, secret meeting, they would have called in the National Congress 
and jobbers and others. 

Let me also say, Mr. Chairman, that the thing that disturbed us 
about the press release was not so much the charge of conspiracy. The 
oil industry has taken many charges before. 

The thing that disturbed us was that our dealers could get the im- 
pression from that press release that we were all wrong; that Senator 
Kefauver, whom they know and whom many respect 

Senator Dirksen. Everybody respectshim. [Laughter. | 

Mr. Cuarrerz. I will buy that. 

That he was saying to them, “This bill is in your interests, I know 
it, take my word for it, and don’t believe what you are being told.” 

And we really felt that the release might be designed to curtail our 
opportunity to talk with our dealers, and to take the dealers away 
from us. 

Mr. Chairman, may I submit for the record later a very brief memo- 
randum of the facts of the Detroit case? We disagree heartily with 
what you said in your opening statement about that case. 

Senator Keravuver. Mr. Chaffetz, you have spent many, many pages 
in the hearing last year talking about it, in question and answer form, 
about the facts of the Detroit case. Don’t you think that is sufficient ? 

Mr. Cuarretz. To no avail, Senator, only because your own state- 
ment just ignores the testimony that I gave. And I think if your 
statement is to be in the record, we would like to comment specifically 
on your statements of the fact, and document and support from the 
record and the opinions of the Court wherein we think your statement 
does not state the facts, Mr. Chairman. 

Senator Dirksen. Send it to all members of the subcommittee. 

Mr. Cuarrerz. We would like to do that. 

Just another paragraph that will be in that memorandum, which 
will point out how the Balian Ice Cream case, which you say this bill 
is designed to overrule, in our opinion, cannot be affected by this 
bill, because the Balian Ice Cream case was decided, we think, on the 
injury to competition. 

There was a finding in that case that the plaintiffs were not injured 
and I do not think this bill will have any effect on Balian. We will 
point that out in a memorandum, sir. 
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peer Keravver. Send it to us, and we will compare it with the 
other. 

Mr. Cuarrerz. And may the record also include the decision of 
the Court of Appeals in the Seventh Circuit? You put in the record 
the decision of the Supreme Court in 1951. Last June there was a 
decision by the Seventh Circuit Court of Appeals in this very case, 
and I should think that should be in the record accompanying it. 

Senator Kreravuver. Mr. Chaffetz, that is in the record of last year, 
It is before us. 

Mr. Cuarretz. I don’t think so. Well, it came out in May. It may 
have been. If it is—— 

Senator Keravuver. Yes; it isin here. 

Mr. Cuarrerz. Iam sorry. 

Senator Kerauver. I do not think it is necessary. 

Senator Dirxsen. Mr. Chairman, I ask unanimous consent that the 
Howrey speech, in its entirety, be inserted in the record. 

Senator Kerauver. Let it be inserted at the end of the hearing 
today. 

Senator Dirksen. Yes. 

Senator Kerauver. Without objection, it will be so done. 

(The speech referred to is on p. 380.) 

We will stand in recess at this time until 2: 30 this afternoon. 

(Whereupon, at 1 p. m., the subcommittee adjourned, to reconvene 
at 2: 30 p.m., of the same day.) 


AFTERNOON SESSION 


Senator Kerauver. The committee will come to order. 

My friend, Senator Dirksen, this morning took some exception to 
the use of the word “conspire.” I tried to make it clear, and I did 
in my opening statement and in the other statement to the press, that 
I wasn’t talking about some violation of the law. But I looked up 
the word “conspire” here in Webster’s Dictionary— 

Mr. Wizey. Did you make plain your statement what they were 
conspiring to do? 

Senator Keravuver. I think that they met and what they did do 
and what has occurred will be brought out by other witnesses. 

Senator Wirey. Sure, but in the statement ? 

Senator Kerauver. And, of course, in the opening statement I said 
that what I was talking about was not violation of law, but it was 
something I thought Congress should be interested in. 

I find that “conspire” is defined here: 

To make an agreement, especially in secret, to do some unlawful deed; to 
plot together. Second, to concur or work to one end, act in harmony, cooperate. 

I thought I would try to make it clear that it is the second definition 
that I had in mind—and I don’t think there is much doubt that there 
was acting in harmony and cooperation 

Senator Wirey. To doa legitimate thing / 

Senator Keravver. I assume so, although that brings me to the 
Select Committee for Contribution Investigation in this report by 
Senator Walter George. I think this is of interest at this point. It 
is & unanimous report, which, after dealing with the Keck matter, 
went into generally the question of the same thing we have heard here. 
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It appears to be to some extent all the way around, although we haven't 
gone into it fully, the general question of oe or trying to influ- 
ence Members of Congress and getting others to influence Members of 
Congress. This report, the part which deals with it, is on page 10. 
This was written by Senator George, and it is unanimous. I feel it 
is of interest here. I am going to ask that these three paragraphs 
be put in the record. They deal with the very thing we were talking 
about here this morning. It says, in part: 


The danger to rational and enlightened legislative decision is not in being 
subjected to the arguments of individuals or groups seeking to express their 
views on particular legislation, but is in the difficulty of evaluating the infor- 
mation furnished when there is concealed from the Members of Congress the 
identity, purposes, and financial participation of those seeking to influence 
legislation. 


Then further on it says: 


The incident examined by the select committee does emphasize the need, how- 
ever, for a substantial clarification of the definition of those acts that constitute 
lobbying, the areas within which lobbying shall be permitted or proscribed, the 
ethical standards of conduct which will distinguish between proper and improper 
contact with Congress respecting legislation, the requirements for full and com- 
plete disclosure of those seeking to influence legislation, and the nature and 
identity of their participation both financially and otherwise. It is the com- 
mittee’s considered opinion that the language of the present Lobbying Act is 
too vague and loosely defined. 


And with that I feel I am in agreement. 
(The excerpt from page 10 of the report of the Select Committee 
for Contribution Investigation, referred to above, is as follows :) 


The danger to rational and enlightened legislative decision is not in being 
subjected to the arguments of individuals or groups seeking to express their 
views on particular legislation, but is in the difficulty of evaluating the infor- 
mation furnished, when there is concealed from the Members of Congress the 
identity, purposes, and financial participation of those seeking to influence legis- 
lation. Another danger is that of combining political contributions and lobby- 
ing. Like oil and water, they do not mix. 

It is the conclusion of the select committee that Mr. Neff was engaged in 
lobbying. In an inept fashion, Neff intended to and in some instances did 
make contact with Senators. It is significant that he sought to determine their 
attitude with regard to the natural-gas bill. It would be nonsensical to assume 
that he would have gone to the extensive trouble which he did in acquiring this 
information unless he further intended to use the information in a manner ealcu- 
lated to bring those opposed or indecisive to a point of view favorable to the 
bill. There is certainly no prohibition upon gathering information with respect 
to the potential position of a Member of Congress on any given legislation. 

Whether the circumstances of this case required the registration of any per- 
sons involved in this inquiry is another question, but is not one necessary for 
this committee to decide, The incident examined by the select committee does 
emphasize the need, however, for a substantial clarification of the definition of 
those acts that constitute lobbying, the areas within which lobbying shall be 
permitted or proscribed, the ethical standards of conduct which will dis- 
tinguish between proper and improper contact with Congress respecting legis 
lation, the requirements for full and complete disclosure of those seeking to 
influence legislation, and the nature and identity of their participation both 
financially and otherwise. It is the committee’s considered opinion that the 
language of the present Lobbying Act is too vague and loosely defined. Had 
the act been clear, the course of events examined here might never have hap- 
pened. 


Senator Wirry. Mr. Chairman, we certainly are not going to try 
out the issues as to which part is on both sides in this matter, or lobby- 
ing, or using too much of a certain kind of pressure in relation to 
passing out letters to those that are interested. I think we should 
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get down to what we are here for and, that is, what kind of legisla- 
tion should we recommend to the committee. 

Senator Keravver. That is right. But I wasn’t going to pass up 
the opportunity of saying that this is a question of concern to Con- 
gress, and, as expressed there, to all members, the majority and mi- 
nority members of an investigating committee. I think the language 
of Senator George does show that there is concern about it, and con- 
cern about whether the Lobbying Act needs to be considered. But 
that is not our consideration here. 

Senator Witey. Well, if the American people are not going to 
have concern about the legislation that is pending, God help America. 
It is right they should have concern, it is right that they should seek 
to know more and more about what is pending before committees, 
and that they should, without any question of fear or doubt, express 
their views through any legitimate channel. That is the thing that 
is involved in this “by issue here.” 

Senator Kerauver. No one will doubt that. 

Senator Wizey. If that is settled, let’s proceed with the bill. 

Senator Kerauver. The only issue involved is getting other people 
to act for you and not making a full disclosure about it. 

Senator Witey. Do you mean to say that a gasoline agent or a 
man who runs a station isn’t interested in his own right? I think 
that he is the one that is interested, if I understand the issue—he as 
well as the furnisher of the gas. 

Senator Kerauver. Here are a lot of gasoline people right here now. 

Senator Witey. Sure. And they were the ones that were impacted 
on the one side or the other, and they are going to make their views 
clear. And I trust they have had education as to the meaning of the 
legislation so that we can get the benefit of their ideas. That is the 
purpose of this hearing. Otherwise we might just as well have 
executive hearings and get through with it. 

Senator Keravuver. Very well. 

Mr. Dixon, how are you going to handle it this afternoon ? 

Mr. Drxon. I believe we should call Mr. Nerlinger and Mr. Snow. 
And there are these 150 men here whom they represent. 

Senator Kerauver. Mr. Nerlinger, you and Mr. Snow come around 
and identify yourselves. 


STATEMENT OF JOHN W. NERLINGER, JR., EXECUTIVE SECRETARY, 
NATIONAL CONGRESS OF PETROLEUM RETAILERS, ACCOMPANIED 
BY WILLIAM D. SNOW, GENERAL COUNSEL 


Senator Keravver. Youare Mr. John W. Nerlinger, Jr. ? 

Mr. Nerurncer. Yes; that is right. 

Senator Kerauver. What is your position with the National 
Congress of Petroleum Retailers ? 

Mr. Nerurncer. I am executive secretary of the National Congress 
of Petroleum Retailers, with headquarters in Detroit, Mich. 

Senator Kerauver. Mr. William D. Snow, what is your position 
with the National Congress of Petroleum Retailers ? 

Mr. Snow. Iam the general counsel. 
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Senator Krrauver. Now, we have quite a number of people here. 
We have been given a list of the names of those who are appearing. 
There are some out in the hall. 

Who is the spokesman? We are willing to try to hear as many of 
the individuals as we can. 

Mr. Neruincer. Senator, if I may, we have 6 witnesses who have 
come from rather far off, service station operators, who have come 
from Oklahoma City, 1 from Chic ago, 1 from Houston, Tex., 1 from 
Phoenix, Ariz., and about 135 dealers from Virginia, this area, who, 
I understand, have all asked to be heard. We believe that the indi- 
viduals who have come from far off have something new to tell this 
committee, and we believe that they can tell you how price discrimi- 
nation is being used to adversely affect competition in the service 
station business. 

And I believe that they will tell you why, as Senator Wiley asked 
this morning, exactly why they favor this bill. 

Senator Keravuver. Mr. Nerlinger, which one is most urgent to get 
back home ? 

Mr. Nerurncer. I want to say, Senator, that I believe there are 
some 135 from this area who have asked to be heard also. 

Now, there has been some concern that a tremendous number of oil 
jobbers have asked to be heard. And it was our feeling that if every 
jobber in the country is going to be heard personally by this com- 
mittee, then of course we would like to have each dealer heard per- 
sonally by the committee. On the other hand, in deference to the 
committee, we know you are busy men and w ant to get at the meat of 
this thing, if representatives can speak for them, I know that these 
many dealers from Virginia could defer to two service station 
spokesmen. 

Senator Witey. Are youa lawyer ? 

Mr. Neriincer. No, lamnot. Mr. Snow is my counsel. 

Senator Wixey. I wanted to find out if you are going to give an 
analysis of the bill and an answer to what it is claimed the bill will 
do and will not do. 

Senator Krrauver. These gentlemen can stay here, but if there is 
somebody that has got to go home- 

Mr. Neruincer. I believe that possibly the people from the Virginia 
area should be heard first, since they are working retailers who are 
right here today and who will have to be back home tonight. They 

‘an probably come back again if necessary. And they have a dealer 
spokesman, and their State executive secretary here who can speak 
for them, or they can appear on the stand personally and individually 
themselves. 

Senator Krravuver. I see Mr. Heizer from Roanoke is listed here, 
and Mr. Whittemore from Norfolk. 

Mr. Neruincer. They are the two men. 

Senator Kreravuver. You are Mr. Heizer? 

Mr. Heizer. Yes. I am secretary of the Virginia Gasoline Dealers 
Association. 

Senator Kerauver. And Mr. Whittemore. Mr. Heizer, what is 
your position ? 





266 TO AMEND SECTION 2 OF THE CLAYTON ACT 


STATEMENT OF JAMES W. HEIZER, EXECUTIVE SECRETARY, 
VIRGINIA GASOLINE DEALERS ASSOCIATION; AND CHARLES V. 
WHITTEMORE, GASOLINE DEALER, NORFOLK, VA. 


Mr. Hetzer. Senator, I am executive secretary of the Virginia Gas- 
oline Retailers Association. 

We have these people from Virginia today to testify on behalf of 
the bill. There have been numerous charges that the organizations, 
National, State, and otherwise, quite often are only paper organiza- 
tions, they do not truly represent the dealers, and that their dealers 
are misinformed as to the implications of this bill. And I wish to 
state at this time, sir, that we have made known to our members to 
the best of our ability what the implications of this bill might be, 
and they have voted unanimously to back it. We have asked them 
to stand and be counted, that it is an hour of decision for them, and if 
they felt so strongly about this bill, to come to Washington to appear 
and testify before the subcommittee and to make those desires known. 

These some 200 dealers have come from Virginia today, paid their 
own expenses up—our expenses have not been paid by any oil company 
or any oil jobber, each and every man here has paid his own way from 
his own funds. And if you so desire I am sure that all or any part 
of these dealers will be most pleased to present their testimony. How- 
ever, if you wish, in deference to your committee, Mr. Whittenmore 
and I, myself, are in a position to condense very candidly the facts 
and the feelings of the dealers from our State. 

Senator Kerauver. Mr. Heizer, where are these individual opera- 
tors from, what cities in Virginia? Could we get their names and 
list them in the record? Do you have it? 

Mr. Hetzer. These are the names of those—— 

Senator Kerauver. How many of them are there? 

Mr. Heizer. There are approximately 137 on this list, of whom 
some 130 are from our State of Virginia, most of whom—there might 
be a few odd ones that might not be members of our State organiza- 
tion, but who nonetheless have attended local meetings—we have local 
associations in our State, and also the State association—and not all 
members of the locals belong to the State. And somewhere along 
the line I may have spoken about this bill before a local organization, 
and they have felt strongly enough about the bill to come here today, 
even though they are not actually and technically members of our 
State organization, only members of the local. 

Senator Wizey. Are they oil station operators ? 

Mr. Hetzer. Yes, each and every one. 

Senator Wiizy. Do they own their own stations, or lease them? 

Mr. Hetzer. In most every instance they are lessee dealers. They 
lease directly from the supplying company. 

Senator Wizey. Who is the supplying company ? 

Mr. Hetzer. We have represented Esso dealers, Amoco dealers, 
Sonoco dealers, Sun Oil Co., Texaco dealers, Phillips 66 dealers, Pure 
Oil dealers, Shell dealers, Socony Mobil, Gulf, all down the line, every 
company, I believe, that operates in our State, except for perhaps the 
independents. 

Senator Wier. Can you tell us to what points they will testify in 
relation to the bill, or will they simply say they are in favor of the 
bill, which ? 
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Mr. Heizer. I think basically that most of them would testify to 
the effect that they have had this legislation discussed with them, and 
that after having had an explanation of the legislation according ‘to 
the best of our abilities, they have gone on record as being in favor of 
this bill. 

Senator Witry. They think that it remedies a certain ill? 

Mr. Herzer. Yes. In this case a price discrimination, which is 
being practiced considerably in the past, at the present time, and also 
in the future time. 

For example, sir, the largest contingent of dealers here today are 
from the Norfolk-Portsmouth-Virginia Beach area, which has been 
embroiled in a price war for 4 months. It is now in its fifth month of 
price war. There has been vicious discrimination in that area. And 
Mr. Whittemore as a dealer is prepared to give testimony to that 
effect with sworn statements to back it up, and affidavits, and these 
photostats of delivery invoices proving that discrimination. 

Senator Witey. Discrimination by whom ? 

Mr. Hetzer. By supplying oil companies. 

Senator Kreravuver. Then you recommend that Mr. Whittemore 
testify first ? 

Mr. Herzer. I would, sir. 

Senator Keravuver. Gentlemen, when you listen to Mr. Whitte- 
more and Mr. Heizer, if you feel that you want to add some point, 
hold up your hands. 

Let’s see how many are here that are represented by Mr. Heizer. 

(There was a showing of hands.) 

Mr. Heizer. We have another 100 in the hall, Senator. 

Senator Witey. How many aren’t? 

(There was a showing of several hands.) 

Senator Keravver. Is this the list of some of the people here ? 

Mr. Herzer. Yes. 

I just wish to call your attention to the fact that present today are 
dealers from Salem, Roanoke, Warwick, Hampton, Newport News, 
Va.; some of them are not even on this list. There are about 
70 more dealers who have come today and who would like to testify 
that we didn’t have the time to present at the time this list was sub- 
mitted—also from Fredericksburg, Norfolk, Portsmouth, Virginia 
Beach, a large delegation from Richmond, Va., Ocean View, Peters- 
burg, Stanton, Harrisonburg, Waynesboro, a cross section of the entire 
State of Virginia, sir. 

Senator Keravver. You furnished the staff of the committee with a 
list which was put in the record, of some of the names, and where they 
are from. Are they the ones who are here? 

Mr. Heizer. Yes, sir. I am reliably informed by my two field rep- 
resentatives who are also present that there are several of these who 
were detained by illness, or otherwise—one man’s wife is sick and in 
the hospital and so forth 

Senator Krravuver. And there are some additional ones? 

Mr. Heizer. And there are about 70 additional ones to take their 
place. 

Senator Keravuver. Very well. 

Which one of you wants to testify first ? 

Mr. Wurrremore. I will, sir. 
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Senator Keravuver. Will you proceed, Mr. Whittemore. 
Do you want to read your statement or tell us about it ? 
Mr. Wurrremore. I would prefer to read it, sir. 


STATEMENT OF CHARLES V. WHITTEMORE, NORFOLK, VA. 


Mr. Wuirremore. Mr. Chairman, and members of the Senate Judi- 
ciary Subcommittee. Iam Charles V. Whittemore, and I am the lessee 
dealer of an Esso station located at 3536 Tidewater Drive, Norfolk, Va. 

I have been in the petroleum business for 20 years. For 12 years I 
was employed b Gulf Oil Corp., and for 8 years I have been a retail 
dealer. I have been at my present location for the past 6 years. 

With me today are well over 100 dealers from the Norfolk-Ports- 
mouth- Virginia Beach area. They have chosen me to be their spokes- 
man, and it is for them, as well as for myself, that I speak. 

For the past 4 months, the Norfolk-Portsmouth-Virginia Beach 
area, encompassing a population of approximately 500,000 persons, 
has been embroiled in a disastrous price war. From its very inception, 
the dealers have been plagued with price discrimination, coercion from 
their suppliers, and a definite effort on the part of certain suppliers 
to control the retail price. 

The price war which we are experiencing is not a price war among 
dealers, but is a price war among the suppliers. Certain major sup- 
pliers, already established, are attempting to strangle new competition 
coming into the market gn the one hand, and on the other, there is 
energetic new competition attempting to get established and accepted 
in the market place. 

I personally welcome good competition, and other dealers of my 
acquaintance are of a like opinion. We feel that the high level of 
service and great technological progress in the petroleum industry 
can be brought about only by fair competition. 1e type of competi- 
tion to which we have been subjected, however, is neither fair nor in 
good faith. 

At this time, I would like to submit for the record photostats of 
sworn affidavits from Mr. William R. Mountjoy, a Sun Oil Co. dealer, 
Mr. J. Frank Williams, a Sun Oil Co. dealer, and Mr. John E. Quat- 
tlebaum, assistant manager of Mr. Williams’ station. 

Senator Keravver. We will clip these all together and mark them 
as exhibit 27. 

(Exhibit 27 is as follows :) 


EXxuHisit 27 
DeEcEMBER 19, 1956. 


I am a dealer-operator with my wife of a Sun Oil Co. service station at 1601 
London Street, Portsmouth, Va. 

About December 1, 1956, the price of gasoline at Sun Oil service stations in 
this area dropped to 24.9 cents per gallon and has remained at that level to date. 
During this period I have been purchasing gasoline from this company for resale 
at 24.8 cents per gallon and have been adding my normal margin to the dealer 
tank-wagon price, as a result of which my gallonage has dropped from 12,000 
gallons a month to less than 2,000 gallons so far this month. 

Prior to the present price war starting, my assistant manager was told by 
representatives of the Sun Oil Co., Mr. Frye and Mr. Lilienthal, that if we would 
go on a commission basis and let Sun fix the prices at which we sold gasoline 
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they would guarantee us a 4.5 cent margin per gallon. All other Sun Oil service 
stations in this area are either company-operated stations or have gone on this 
commission basis. Because I have refused to sign such an agreement, I have 
been required to pay 4.4 cents per gallon more than the net price charged these 
other dealers. 

My wife and I own our own station and we have been in business at this loca- 
tion for 2% years; but Sun Oil Co.’s price discrimination against us has made 
it impossible for us to compete and has destroyed our business. We are now 
keeping the station open at a loss, and we do not know how long we can continue 
to take this loss. 

J. FRANK WILLIAMS, Coowner. 


Sworn to before me and subscribed in my presence this 19th day of December 
1956. 
[SEAL] JOHN T. FisHer, Jr., Notary Public. 


Commission expires January 31, 1959. 


DECEMBER 19, 1956. 

On November 5, 1956, the local Sun Oil Co. representatives called their dealers 
into their Norfolk office in small groups to talk with them. There were about 
six dealers in my group. Company representatives present were Mr. 8S. O. 
Southard and Mr. William H. Lilienthal. 

We were told that the Sun Oil Co. service stations were not getting the proper 
volume of business and that according to their surveys we were not getting the 
proper percentage of the total amount of gasoline sold in this marketing area. 
Mr. Southard gave several reasons for this, among them being the belief that 
our retail price was too high in comparison with the retail prices at unbranded 
stations and the military installations. 

Mr. Southard then said that the Sun Oil Co. was going to do what the other 
companies didn’t have the nerve to do—they were going to get competitive with 
competition. We were told that the company method of subsidizing or helping 
their dealers would be through their commission agreement, and that we would 
be guaranteed 4.5 cents per gallon. 

We were not asked whether we wanted to go on commission or not, Mr. 
Southard just said that “Mr. Lilienthal has the papers over there for you to 
sign to go on commission.” 

I signed the commission agreement and went on commission that evening. 
Under this commission agreement, the Sun Oil Co. fixed the retail selling price, 
and I was told to cut the price to 29.9 cents per gallon as soon as I could change 
the pump indicators. This I did the following day. 

Since that time Sun has ordered me to reduce the price several more times, 
and I have followed their orders. I am presently selling at 24.9 cents per gallon. 

To the best of my knowledge, all but one of the Sun Oil dealers signed the 
commission contracts under which Sun Oil Co. controls the price at all of these 
commission stations as well as at their company-operated stations. 

WiLLiAM R. MounrTJoy, 
T/A Mountjoy’s Sunoco Service, 
4105 Old Suffolk Boulevard, Portsmouth, Va. 


Sworn to before me and subscribed in my presence this 19th day of December 
1956. 
[SEAL] 
PHILIP SEIDMAN, Notary Public. 
My commission expires May 31, 1959. 


DECEMBER 19, 1956. 


For the past 214 years I have been employed as assistant manager of Williams 
Sunoco Service, 1601 London Street, Portsmouth, Va. 

There has been a gasoline price war going on in this city involving Sun Oil 
Co. service stations since about November 6, 1956. At the start of an earlier 
price war (in the first part of 1956), Mr. Frye, a representative for the Sun Oil 
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Co., came into the station while I was in charge and told me the price of gasoline 
was going to be dropped and if we wanted protection on our margin we would 
have to sign a commission agreement under which Sun would fix the prices at 
retail and we would get the margin they would allow us of 4 or 4.5 cents per 
gallon. He further stated that if we didn’t sign the agreement we would get 
no protection on prices. I had no authority to sign, and my employer later 
decided not to sign the agreement. 

About the 1st of November, Mr. Lilienthal, another Sun Oil Co. representative 
came into the station while I was in charge, and said: ‘‘What are you going to 
do about signing that agreement—because the price is going to drop.” I did not 
sign this agreement, and when my employer came in later in the day, he said 
not to sign it, as he is an independent businessman and Sun does not have the 
right to fix his prices. 

JOHN E. QUATTLEBAUM, 
14 Jenkins Place, Portsmouth, Va. 


Sworn to before me and subscribed in my presence this 19th day of Decem- 
ber 1956. 


[SEAL] JOHN QO, FisHer, Jr., Notary Public. 
Commission expires January 31, 1959. 
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Mr. Wuirremore. I should also like to submit photostats of Sun 
Oil Co. invoices which show the discrimination in price. 

According to these sworn affidavits, Sun Oil Co. officials called in 
their dealers in November 1956 and told them that they were going to 
lower the retail price of gasoline at some nine service stations which 
they operated with salaried employees as company stations. Numer- 
ous reasons were given for this action, including the problem of post 
exchanges and ships stores station facilities selling gasoline at some 
5.5 cents per gallon below the retail market. 

Senator Kerauver. Are those affidavits here? Are they invoices, or 
what are they ? 

Mr. Wurrremore. Invoices and affidavits, sir. 

Senator Kerauver. Who are those affidavits signed by? 

Mr. Wuirremore. They are signed by Sun Oil dealers who were at 
the meeting and who subsequently were discriminated against in 
price. 

Senator Witey. As a matter of fact, do you know whether some of 
these stations were selling gasoline at 5.5 below the retail market ? 

Mr. Wurrremore. The PX and ships’ stores, the post exchange and 
the ships’ stores on Government facilities, and Sun Oil is a one-brand 
company in our area and they are not asked to bid on Government 
business. 

Senator Wirey. It was a fact, then, that these 2 places were selling 
5.5 below the retail market ? 

Mr. Wuirremore. Yes, sir; that is on the naval base and the air 
station in Norfolk. 

Senator Krrauver. Who can purchase at the naval base and air 
station? Isthat sort of a commissary deal, or what ? 

Mr. Wuirremore. Yes. Mr. Heizer can enlighten you on that 
somewhat, Senator. He investigated that for us. 

Mr. Hetzer. Senator, both Mr. Snow and myself conducted the in- 
vestigation in that area, and we are thoroughly familiar with the 
situation that existed. 

Senator Witey. That applied only to the post exchange and ships’ 
stores selling 514 cents below the market, not the unbranded. Now, 
the unbranded was selling only 2 cents below the market, but Sun 
Oil Co. felt that they should have 15 percent of the total gasoline 
sold at that market. They were not getting 15 percent, so they said, 
well, we will cut the price to get it. And as a consequence they have 
had a price war now going into its fifth month, and still going on. 

Senator Wiriry. Between whom ¢ 

Mr. Hrizer. Everyone now. Once Sun cut the price, the other 
companies immediately started working on their dealers to get them 
to cut the price to meet the competition of Sun. 

Senator Wiiry. Did any other larger suppliers take care of their 
dealers on the cut price, or did they expect the dealers to take it ? 

Mr. Hetzer. Only a portion of it, sir, only a portion of the loss. 
And, at the present time, the dealer is required to carry the burden. 

Senator Krrauver. Mr. Whittemore, you go on and we will get 
back to Mr. Heizer. 

Senator Dirksen. Let me understand, was this price cut only on 
the naval base and this other station / 








PO a 





274 TO AMEND SECTION 2 OF THE CLAYTON ACT 


Mr. Heizer. The naval facilities, the post exchange, and ships’ 
stores were the only ones who had a price of 514 cents lower than the 
prevailing retail prices. The unbranded people were only 2 cents 
below the price, the average price being posted by the branded serv- 
ice-station operators. 

Senator Denebex. Those are Government instruments. I assume 
the only people who can buy there would be personnel who carry 
commissary cards; is that right ? 

Mr. Heier. We have had considerable infor mation, though, to the 
effect that quite often civilian personnel do make purch: uses at such 
places. 

Senator Dirksen. How often? It is my understanding that in a 
PX or a commissary, you absolutely must have a purchase card; it 
is limited to Federal personnel. Now, they may slop over a little, I 
wouldn’t know, but depending upon how aggravated that is, there 
would have to be proof to indicate—— 

Mr. Hetzer. We did not feel the necessity—had we known we 
would have tried to have made some purchases so that we could have 
verified that information today. But it is generally known that this 
does go on. 

Senator Keravver. It is generally known that it does go on. 

Some young man is holding his hand up. What is your name? 


STATEMENT OF H. I. FURMAN, PORTSMOUTH, VA. 


Mr. Furman. H. I. Furman. I operate a Texaco station in Ports- 
mouth, Va. And I would like to enlighten you a little on that ques- 
tion as you ask who could purchase gas at that price. Any employee 
of the Norfolk Navy Yard in that area, or the naval base, or any 
Government installation. I worked there prior to owning my sta- 
tion, and I have operated now for 3 years, and in working in that 
area, and for tlie Government you have a sticker that is placed upon 
your windshield, your automobile, and you can go into these filling 
stations they have on the base and purchase gasoline at 5.5 cents, I 
think it is, below the cost of the gas on the outside. 

Senator Wirey. But then there was also the unbranded gas that is 
sold throughout the area at 2 cents less—was that it ? 

Mr. Furman. Yes. 

Senator Wier. Did that cause the strike ? 

Mr. Furman. I don’t know. That gas has been selling at these 
Government installations for the past 20 years, to my knowledge, that 
I have lived in that area. 

Mr. Herzer. It was the excuse which was used to lower the price, 
Senator. 

Senator Kerauver. Anything else, Mr. Furman ? 

Mr. Furman. These people that worked in these installations are 
from out of State, even to Carolina, they ride our highways in the 
State of Virginia, but they don’t pay the tax, they go out to the Navy 
yard. 

Senator Dirksen. They are all Federal emp!oyees ? 

Mr. Furman. Yes, sir. 
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Senator Witey. I am beginning to understand this, 1 think. The 
independent gas supplier sold the unbranded gas to independent 
dealers at 2 cents less. Now, then, the complaint is that when these 
stations, like the Sun Oil and others, wanted to meet that competition, 
they cut the gas price so that it would meet that price, but they ex- 
pected that they didn’t give all the dealers the same deal, is that ‘ee 

Mr. Heizer. That is correct, sir. 

Senator Writer. That is the point as I understand it, that is in- 
volved here. 

Mr. Hetzer. Yes, sir. 

Senator Witry. Now, whom do you claim—I suppose you have 
proof—what company was it? You mentioned Sun, who else? 

Mr. Herzer. Sun Oil Co. in that instance. Then we have photo- 
stats along with the testimony which Mr. Whittemore is to give show- 
ing that ‘Texas Co. discriminated in their price. I would suggest, sir, 
that you allow him to continue with his testimony, and when that 
comes up in his testimony, question him further. 

Senator Wirey. That is all right. 

How big is the area? 

Mr. Heier. The affected area is Norfolk, Portsmouth, Virginia 
Beach, that area, encompassing about 500,000 people. 

Senator Witey. About how many square miles / 

Mr. Herzer. Could you answer that for me? 

Mr. Wuirremore. I would say it is an area—it spreads all the way 
to Suffolk—50 miles long and 15 miles wide. 

Senator Wirtry. Thank you, sir. 

Senator Kerauver. Mr. Whittemore, you may continue. 

Mr. Wnuirremore. The approximately 17 independent dealers were 
given the choice of losing their independence and becoming commis- 
sion agents of the company, or face the hard facts of having to com- 
pete against their own supplier without any company subsidy or 
assistance of any kind during the price war which would ensue. 

Senator Krravver. These are being discriminated against right 
close by and on the same road, and close to the stations that got the 
favorite price ? 

Mr. Wuirremore. Yes, sir; within one trading area. 

Senator Krerauver. They weren’t separated by some great num- 
ber of miles. They were all right in together ? 

Mr. Wuirremore. They were all served by the same tank wagon, 
right in the Norfolk and Portsmouth area. 

Senator Keravuver. All right, sir. 

Mr. Wurrremore. As a result of this overpowering economic pres- 
sure, all but one of these some 17 dealers were forced to surrender 
their independence. Sun Oil Co. then directly fixed and controlled 
the retail price at all but one of the Sunoco stations in our marketing 
area. I understand that now, even this dealer has been forced by 
this price discrimination to submit to the Sun Oil Co. and surrender 
his lawful right to set his own price. 

The Texas Co. has approached the problem in a different manner. 
They, along with several other suppliers, have simply made reduction 
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of the retail price and the consequent reduction to dealer margin, a 
prerequisite to receiving the favored price. The retailer may receive 
the discriminatory lower tank-wagon price only if he lowers his price 
in accordance with the dictates of the Texas Co. Numerous dealers 
have been subjected to this unfair price discrimination, and as a result, 
you can find dealers almost across the street from each other being 
charged different prices for their product. 

I would like at this time, Mr. Chairman, to submit photostats of 
sworn affidavits by two Texaco dealers, Mr. Thomas P. McFadden, 
Jr., and Mr. R. V. Torbert, Jr., together with photostats of delivery 
invoices, to substantiate these charges. 

Senator Kerravuver. Let’s clip those together and mark them 
exhibit 28. 

(Exhibit 28 is as follows :) 


ExuHisit 28 


DECEMBER 20, 1956. 

I am the dealer operator of a Texas Co. service station located at 1700 High 
Street, Portsmouth, Va. There are approximately 14 such dealer-operated Texas 
Co. stations in Portsmouth. 

Since about December 1, 1956, the great majority of these Texas stations have 
been selling regular grade gasoline at 24.9 cents per gallon. During this period 
Texas Co. has been charging me 24.8 cents per gallon for regular gasoline which 
my Texas Co. dealer competitors are selling for 24.9 cents per gallon. I also pay 
the Texas Co. 1.7 cents per gallon rent on the station. 

Mr. C. M. Harris, Texas Co. salesman, has told me that the stations who are 
selling at 24.9 cents per gallon are receiving a subsidy from the company of 3.9 
cents per gallon on regular (and 4.4 cents on premium) and that to receive this 
subsidy, I must apply for it and cut my retail price to become “competitive.” 
During this period, my retail price has been 31.1 cents per gallon on regular, 
which has been the normal price in this area, and gives me the normal margin 
of 6.3 cents per gallon on the purchase price which I am obliged to pay. 

I have applied to the Texas Co. for the subsidy which they are giving to 
the other dealers in Portsmouth, but I have not reduced my retail prices and I 
have not received the subsidy to date. I am therefore paying 3.9 cents per gallon 
more for regular gasoline than the great majority of my Texas dealer competi- 
tors in Portsmouth. As a result of this price discrimination, I have lost about 
one-third of my business and I am operating at a loss under present conditions. 

B. V. B. V. Dorurt, Jr. 
STATE OF VIRGINIA, 
County of Norfolk: 

Subscribed and sworn to before me this 20th day of December, 1956. 

My commission expires March 23, 1959. 

[SEAL] B. P. Lyncu, Notary Public. 


DECEMBER 20, 1956. 


Iam a Texas Co. service station lessee dealer located at 115 County Road, Ports- 
mouth, Va. I have been in this location a little over 1 year. 

From the time I leased this station until the middle of November, the normal 
retail price in this area was about 31.9 cents per gallon on regular. During this 
period my purchase price was 24.8 cents per gallon, giving a normal margin of 
7.1 cents per gallon. 

About the first of November, the company salesman, Mr. Clarence Harris, began 
ealling my attention to lower prices being charged by some stations, and said that 
I could get a subsidy on what I pay for gas if I would lower my price. He said 
that the subsidy would give me a 4.5 cents margin on my gasoline no matter how 
low the price dropped. Since I cannot operate on a 4.5 cents margin, I was 
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reluctant to follow this suggestion, but when most other Texas stations began 
accepting this subsidy and cutting price to 24.9 cents per gallon, my business 
dropped considerably and I was obliged to write a letter requesting the subsidy, 
and on November 26 to drop my price to the 24.9 cents figure. 

About 10 days later, many of the stations raised their retail price back to 
normal'and I did likewise. But. that very afternoon, Mr. Harris called me and 
the next day (December 8) he came to see nme. He told me that as a result of 
raising my price, I would lose the subsidy and would have to pay the full tank- 
wagon price on my deliveries. He said if I wanted the subsidy, I would have to 
put my price back down to the previous level by the morning of December 10. 

My rent is 1.75 cents per gallon, and I could not afford to pay 24.8 cents per 
gallon plus this rent, and compete with dealers selling the same product at 24.9 
cents. Therefor, I was obliged to follow the company’s direction in order to 
secure the subsidy which was given to other dealers. 

I did this reluctantly, because it resulted in the Texas Co. controlling my prices 
and an enforced reduction in my margin to 4.5 cents per gallon—less 1.75 cents 
per gallon for rent—which is only 2.75 cents per gallon and way less than my Cosi 
of doing business. 

THOMAS P. McFADDEN, Jr. 
STATE OF VIRGINIA, 
County of Norfolk: 
Subscribed and sworn before me this 20th day of December 1956. 
[SEAL] B. P. Lyncu, Notary Public. 


My commisison expires March 23, 1959. 
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Mr. Wuirremorr. My own company, Esso Standard Oil Co., has 
not made a reduction of the retail price condition to receiving the 
favored lower price. 

Senator Witrey. You mean you got the favored lowered price / 

Mr. Wuirremore. Yes, sir. Their representatives, however, have 
used every means of intimidation and coercion to attempt to force us 
Esso dealers to sell gasoline at the company-dictated price. In spite 
of this intimidation and coercion, many of us have refused to surrender 
our lawful right to sell our merchandise at prices we deem to be fair. 

At a meeting of about 75 Esso dealers, we felt we should assert our 
rights and protest against such intimidation, and I was elected spokes- 
man for the group. Since that meeting, we have attempted to discuss 
our problems with our district manager, Mr. C. P. Lowman. Mr. 
Lowman did not deem it advisable to meet with us, and we were unable 
to explain our position to any company official until we contacted our 
division manager personally and asked to be heard. 

A meeting was finally arranged and our division manager, Mr. Roy 
E. McDaniel, came to Norfolk to meet with us, but nothing was accom- 
plished by the meeting. In fact, the intimidation and company pres- 
sure to force down our margins got even worse. 

Since that meeting, Esso representatives working in pairs have sub- 
jected individual dealers to private lectures ranging from 3 to 12 hours 
in duration. Many Esso dealers have told me that they have been 
intimidated by Esso representatives in an effort to force them to “be 
competitive” and sell at prices suggested by the company. 

Esso Standard Oil Co., along wit Fatally all other companies, has 
been discriminating in price. For the past month, dealers in Ports- 
mouth have been favored with a wholesale price of 2 cents per gal- 
lon less than in Norfolk and Virginia Beach. This, in spite of the 
fact that we are all in the same marketing area and served by the same 
bulk plant. 

Mr. Chairman, I would like to introduce as evidence photostats of 
delivery invoices for an Esso dealer in Norfolk and an Esso dealer in 
Portsmouth to substantiate these charges of price discrimination by 
Esso Standard Oil. 

Senator Keravuver. Let these photostats be marked “Exhibit 29.” 

(Exhibit 29 is as follows :) 
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Exurit 29 
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Mr. Wuirremore. I, myself, have on three separate occasions been 
subjected to length lectures about my business practices and my fu- 
ture as a dealer. At the last conference, which lasted 3 hours, I was 
informed by Mr. C. P. Lowman, district manager for Esso, that they 
were unwilling for the retail price of regular gasoline to exceed 29.9 
cents per gallon. I was asked by Mr. Lowman if I would lower 
my price from 31.9 cents to 28.9 cents per gallon, and also recom- 
mend to my fellow Esso dealers that they do likewise, if the com- 
pany increased its allowance by one-half cent per gallon. I refused, 
and he countered with this statement: “You will either get com- 
petitive within the next few months or you will be out of business— 
or at least you will have changed suppliers.” I consider this as a di- 
rect threat to my future as an Esso dealer, inasmuch as my 1-year 
lease will expire within a few months. 

We are all here today to plead for enactment of S. 11 into law. I 
cannot impress upon you too forcefully the urgency for passing this 
legislation, as our numbers are diminishing every day. There can 
be no good faith where price discrimination such as this is allowed 
to flourish. 

Senator Keravuver. Senator Wiley ? 

Senator Witey. I want to compliment you on giving us a set of 
facts from which we can seek to see if there is ro where the fault 
is, what the remedy is. Now, under the present law, ‘the Government, 
as I understand it, can prove a prima facie case by proving 1 of the 3 
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charges. As to probable substantial lessening of competition, has 
there been lessening of competition in that area ? 

Mr. Wurrremore. Sir, 1 would like to answer you by saying this. 
At the last discussion I had with Mr. Lowman, he told me, he said, 
“Whittemore, Sinclair has come in here and built about 15 stations, 
Atlantic Refining Co. has built about 7 or 8 stations, Phillips’ 66 is 
trying to get on the ground and Tidewater representatives are down 
here with their eyes on this territory. We have got to hammer 
the price down and strangle these boys before they get a toehold, then 
we can hike the price back up and get fat.” 

And that, in my opinion, is tending to lessen competition. 

I feel, Senator, that if Phillips’ 66 can come in there and put a 
better product on the market than Esso can, and they can sell it at 
a cheaper price, then I no longer deserve the business, I should be 
forced out of business. And what I want them to do is just leave 
this juggling of the price alone. I know what my expenses are, and 
I know what I consider a fair salary for myself. And as competition 
for this business is, no one is going to get rich, we have about a 30 
percent turnover as it is, and I think we should look after the con- 
sumer interest. 

Senator Wier. I am glad to hear that because there is always a 
third party. We haven’t heard anything about the consumer’s right, 
atthe present. Iamaconsumer, sir. 

Now, then, if 1 get the situation, it is like ne. Two of the big boys 

want this market, or maybe three of them, I don’t know. What 
about it ? 

Mr. Wurrremore. That is the general idea, sir. They don’t want 
to share the market with the other companies. And they want to 
hammer the retail price of gasoline down, or the margin of profit down 
to where it will be unprofitable for people with a low volume of busi- 
ness to operate, and the market will not be attractive to new competi- 
tion coming in. 

And they are ac complishing that by suggesting strongly that we 
reduce the retail price of gasoline by 4 cents a gallon, they ; are absorb- 
ing 1.4 of it and we could do 0.6 cents of the loss. 

Senator Witty. Who really started it ? 

Mr. Wuirremore. The Sun Oil Co., as the affidavits will show, 
called their men in, and as the affidavits will 

Senator Witry. Who started the discount of 2 centsa gallon? Who 
was that, the independents ? 

Mr. Wuirremore. The independents have always sold at 2 cents 
below the market without creating—they operate a different type of 
operation in our area, you pump your own gasoline, they don’t wipe 
your windshield or pump up your tires, you do it yourself, and pay 
them and leave. They maintain a filling station with gas at 2 cents 
below the market, we maintain a service organization which the public 
is either willing or unwilling to pay for. And that is a happy 
arrangement. 

Senator Witry. They aren’t really competition, then, is that it? 

Mr. Wurrremorr. They are after a different type of business from 
the type of business : am after, I feel, sir. 

Senator Wirry. [ still haven’t got it clear. If it wasn’t the inde- 
pendents, as you call them, what price did you have to meet? Who 
was it that cut underneath that or cut to that? 
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Mr. Wuirremore. The Sun Oil Co. They called in all of their 
dealers, and they told them eee this—I am not a Sun Oil 
dealer, and I wasn’t at the meeting—‘Fellows, we are not getting our 
part of this market, and there are certain practices existing which we 
don’t like pricewise, but nobody has the guts but us to do it, we are 
going to upset this market, we are going to hammer the price down 
and get our share of the market”—and apparently they were thinking 
the same our company was—“we will upset the market and get our 
share, and then we will ease it back up.” 

Senator Witry. Then they did cut the price ? 

Mr. Wuirremore. Yes. 

Senator Kerauver. You are not a Sun dealer. 

Are there any Sun dealers here ¢ 

Mr. Wurrremore. There are no Sun dealers left. 

: Mr. Hetzer. There is one, Mr. Mountjoy, whom I have an affidavit 
rom. 

Senator Kreravver. Stand up. 

Is that true, what he is talking about ? 


STATEMENT OF WILLIAM R. MOUNTJOY, PORTSMOUTH, VA. 


Mr. Mountsoy. To some extent. He says that stations selling tank 
gas which is unbranded didn’t give service, they didn’t give service—— 

Senator Keravuver. I know; I mean about what the Sun Oil Co. told 
you people. 

Mr. Mounrsoy. Yes; that is true. 

Senator Kerauver. What is your name? 

Mr. Mountsoy. Mountjoy, William R. Mountjoy. 

Senator Dirksen. Now Mr. Mountjoy, has it been the practice of 
Sun to sell below the other majors in that particular market? 

Mr. Mounryvoy. Sir, I have only been with them a year, and from 
that time until recently it hasn’t. 

Mr. Cuumprts. Isn’t it normal that the Sun Oil gasoline stations 
charge a lower price than the major oil companies, like Texas, Esso, 
and the others? 

Mr. Mountsoy. Not to my knowledge; no. 

Mr. Hayeoon. It is a regular gasoline, they sell at the same price 
as our regular. 

Senator Kerravuver. Will you stand up, the gentleman who is 
answering ? 

What is your name, sir? 


STATEMENT OF JOHN B. HAYGOOD, NORFOLK, VA. 


Mr. Haycoop. John B. Haygood. I am a Texaco dealer. 

Senator Kerauver. What was it you were saying about the practice 
of Sun? 

Mr. Haycoop. I was going to clarify his statement. Sunoco sells 
for the same price as our regular gasoline as a rule. 

Senator Dirksen. What is the situation as to quality? Is Sunoco 
the same as your regular? 

Mr. Hayeoop. The same quality, yes. 
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Mr. Mountsoy. I think Sun is at the present 90 octane, and most 
regular gasolines are running about 89 or 90, if you could classify 
that as a quality gas. 


STATEMENT OF W. E. WARD 


Mr. Warp. My name is W. E. Ward. 

I beg to differ with the Sun dealers on the octane rating. If you 
get your agricultural report from the State of Virginia, you can 
verify that from tests by the State as the octane rating. I think you 
will find that what most major companies term their regular grade 
gasoline is equal in octane rating to what Sun calls their high test, 
most of them are. 

Senator Kerauver. What is your name, sir? 

Mr. Warp. W. E. Ward. 

Senator Kreravuver. All right, Senator Wiley. 

Senator Witry. As I understand it, the Sun people and the others 
made a proposition that they wanted to cut price so much and wanted 
you to assume a certain proportion of that cut; is that right? 

Mr. Wuirtremore. No, that was the Esso people, they wanted the 
price of gasoline reduced to 4+ cents per gallon, and they wanted us 
to absorb 2.6 of it, and they would absorb 1.4 cents of it. 

Senator Wirey. Did they make their proposition to all their 
dealers ? 

Mr. Wuitremore. Yes, sir. 

Senator Wirry. Did they discriminate between their dealers ? 

Mr. Wutrremore. No discrimination between the dealers, with the 
exception of over in the Portsmouth area they dropped it 2 cents 
lower than they did in Norfolk and South Norfolk and surrounding 
area, 

Senator Wirrry. How far apart are those areas? 

Mr. Wuirremore. They are adjacent, sir. 

Senator Wirry. Has there been a tendency to create a monopoly 
there by virtue of these acts 

Mr. Wnuirremore. We have a legal counsel here to whom I con- 
tribute $1 a year to his salary, and I think I had better let him earn 
that salary. 

Mr. Snow. Mr. Chairman, it isn’t a dollar, it is only a quarter. I 
tell them I am not by any means the best lawyer they can get, but 
[ am the best they can get for two bits. 

Perhaps I could add a word to this answer. At the request of 
these men, I prepared a complaint to the Federal Trade Commission 
based on the practices which went on in the Norfolk area. And here 
is the essence of it, which I believe is responsive to your question. 

Sun Oil Co. and Texas Co., using a little bit different means, 
selected some of their dealers, and they gave to those few, to those 
whom they selected, a special arrangement by which they bought 
gasoline cheaper, provided they sold it at the price the company 
dictated. 

Now, if X oil company has 25 dealers, and it selects 5 of them 
and gives them a lower price, treats them unequally, why, those who 
don’t get the lower price are required to lower their price in compe- 
tition without the help, but most particularly what they do then is, 
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they are made dependent upon the company, and they go to the 
company and beg, because they are left high and dry without. this 
advantage. 

Now, that is the opposite situation to one where the dealers are 
treated equally. If X oil company treats their 25 dealers equally, if 
they wish it to meet competition, if they lower the price to the 25 
in the area, then the competitive price which those dealers charge 
meets competition, and they are in fair and free competition. And 
their rights as independent businessmen are respected. But the 
device of giving a discount to a favored few bribes those few, and 
it deprives the others of any independence, because they are forced 
by this favoritism to come and beg for the same type of help, and 
to do what the company requires on prices instead of letting fair 
competition fix the prices. It is kind of a Russian system where 
they give nobody anything, but they take a few people and favor them 
so that the others all want that favor and hope for it and will make 
a concession to get it. 

Price discrimination is a vicious thing, not only because of the 
substantial lessening of competition and the economic injury, but 
because of the injury to freedom, to economic independence. No 
retailer, no retailer in an area where his company is discriminating 
in favor of one member of his group—that man is not free to set his 
own price, because the discrimination fixes his price, the company 
takes away from him the right to fix the price at retail level. We 
have to keep our eyes on the evil in this type of thing. And this 
evil is rampant all over the country as a result of the Standard- 
Detroit decision. 

And there is another evil, and that is the way these men have been 
indoctrinated on prices. 

If I could say a word about your press release. I didn’t agree with 
your statement being so mild as it was, when you excluded the possi- 
bility of illegal conduct on the part of these companies in doing what 
they did. Men here can tell you that salesmen throughout the United 
States, thousands of them, have given a part of their time to seeing 
dealers, to following them up, asking them, “Did you sign that wire 
yet?” And when thousands of company employees spend part of 
their time to lobby a bill, to apply pressure upon the retailers who are 
dependent upon them for continuance of their le: ase, I think very 
serious questions are raised both as to the lobbying activity, and as 
to whether or not such tremendous expenses, millions of dollars in 

salaries and expenses, the time of executives and salesmen, whether 
or not those millions of dollars should be deducted from the tax bill. 
Doesn’t the American public have an interest in that, too? 

I think very serious questions are raised as to the legality of these 
practices, and I think the press release was mild and charitable in 
the sense that it dismissed that possibility rather than call attention 
to that possibility. And I think leaving those issues to inquiry was 
generous. 

Senator, it is impossible to express what these people suffer. 

Senator Witey. Now we are getting facts. That is what we want. 
Ordinarily when there is a price war, that means more competition; 
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that means that the poor consumer gets the benefit of it. This is 
cutting or jeopardizing the retailer so that they are out of business. 

Mr. Snow. A third of them go out of business every year. The 
Standard-Detroit decision was in 1951 

Senator Witey. As a result of the war. 

Mr. Snow. I would say it was the most important single factor in 
service-station operators having the highest percentage of business 
failures of any major business classification. In 1953, Just 2 years 
after the Standard-Detroit decision, Mr. Jack Lenher, an executive 
of the Gulf Oil Co., said, there must be a problem when a third of our 
retailers go out of business every year. Forced out or quit because 
of lack of opportunity or the destructive effect. of price discrimina- 
tion—in the 7 years I have represented these men, price discrimi- 
nation is the most important single factor in that hardship. 

They are also, however, the most important single factors by which 
the oil companies exercise and enforce their price leadership system, 
as to the price of gasoline throughout the United States. 

Now, there has been some talk about competitive areas, and so forth 
and, that is, I think, lacking in some degree of candor because the 
competitive areas were esti ablished by the oil companies themselves. 
The whole United States is divided, every State and county is divided, 
into an area, into 8 basic m: arketing areas, and in every 1 of those 8 
areas, 1 major company is the leader and the others follow. And a 
different company is the leader in the next area. It is an administered 
price type of system—— 

Senator Kerauver. Just a minute. With Senator Wiley’s per- 
mission, we want to give you an opportunity of making a general 
statement later on about matters outside of the Norfolk : area, but I 
do think that right at this point we ought to get such information 
as we can from Mr. Whittemore. 

Senator Witxy. You speak about coercion from suppliers. Have 
you had any personal experience you can testify to? 

Mr. Wuirremore. Well, I refer back to my testimony, sir. 

Senator Wizry. Is there anything else? 

Mr. Wuirremore. I figured that that was enough, when they told 
me that I would either get competitive, or get out of business, or I would 
be with another company. 

Senator Witry. In other words, you were to accept what they said, 
or you were through / 

Mr. Wurrremorr. That was apparently it. Since this paper was 
written I have reduced the prices at my station, because the prices 
were reduced all around me. And while I am operating at a loss, I 
have no alternative, sir. 

Senator Wirry. Well in essence, this is apparently a fight between 
two big oil folks, and you fellows are caught in between, is that it ? 

Mr. Wrirremore. That is right, sir. 

This is a pamphlet we distributed, quite a few service station oper- 
ators to their suppliers, and I would like to have it introduced as 
evidence. 

Senator Keravver. Let’s mark that “Exhibit 30.” 

(Exhibit 30 is as follows:) 
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ExHisIt 30 
Tuis Is My Srory 


The cause of the gasoline “war” that has raged in the Tidewater area for the 
past 4 months is a fight among the major oil companies, not your independent 
service station operators. These oil companies are not willing to sacrifice any 
of their profits in this fight, and by their tactics, are slowly forcing me out of 
business. This means that I, as a small-business man, am forced into a fight 
with big business, or I will be swallowed up like many of my fellow dealers 
have been. 

If I am forced out of business and the oil companies take over the operation 
of my station, I am sure you will eventually pay more for your petroleum products 
at the same time losing the personal touch that now makes our relationship 
mutually pleasant. 

Many oil companies are presently making use of company-operated and com- 
mission-operated or agent stations in competition with me. This is one of the 
methods used by them in their attempt to control retail prices and to force me, 
through economic pressure, to do their bidding. As you know, I am only a very 
small-business man, and I cannot compete very long against the pressure of 
billion-dollar corporations. 

For me to actively compete in this gas war my supplier would have me lower 
my profit margin to less than I operated on in 1987. Let’s face the facts; it costs 
me three times as much to operate now as then, so without a little more profit 
I am on a one-way street. Today I am paying my supplier more for gasoline 
than I was 12 months ago, yet he is expecting me to sell it for 3 cents per gallon 
less. After much study and actual trial, I find it impossible to meet these 
conditions. 

I have reset my prices to normal, as I feel that you want me to make a decent 
living and continue serving you. I appeal to you to support me as an independ- 
ent businessman, and I pledge to serve you faithfully, be as competitive as sound 
business practices will allow, and do all that is in my power to preserve the 
priceless American system of free enterprise. 

Thank you. 

Your INDEPENDENT RETAILER. 


Mr. Wurrremore. And in this we point out to our customers our side 
of the story, and that the oil companies are asking us to operate at 
less markup on gasoline than we operated on 20 years ago in 1987, 
while we are paying them more than we were paying 1 year ago, even 
at their so-called favorite price. What they did, they raised the price 
1.7 cents and gave us 114 back in return for taking off more than my 
net profit for last year. 

Senator Wirry. Then there has been discrimination between the 
various dealers of various companies by the companies in relation to 
the cost of gasoline to the station owner ? 

Mr. Wurrremore. I am positive that it has occurred in all of them, 
sir. I can only state the ones that I have the documentary evidence 
to back up, because my neck is already out as far as I can stick it, and 
I wouldn’t want to go any further; but I believe that every man operat- 
ing has been either discriminated against or forced against his will 
to accept the handout from the oil companies. 

Senator Wirry. Is the statute, itself, at present, have you been in- 
formed, inadequate to meet that situation ? 

Mr. Wurrremore. In my opinion, sir—I am not a lawyer and I may 
have to refer to my legal 

Senator Witey. You would make a good one; you stick to the facts. 
Get the facts always, and then get the law. 

Mr. Wuirremore. If these oil companies would stay out—I believe 
that this bill would scare them out of giving these favored prices. 
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And I don’t believe that we would have so-called cutthroat competi- 
tion that they would be unable to meet, because the basic economic 
facts are, like I said before, if the man across the street from our sta- 
tion is selling for 4 cents a gallon less than I am, 1 of 2 things is going 
to occur right soon ; he is going broke or I am going broke. 

Senator Winey. Or you w ould smash him; I don’t know. 

Mr. Wuirremore. If he is efficient enough to operate at 4 cents below 
me, and take all of my business, then I have no right to be in business, 
sir. The American public is due the 4-cent br eak in price. I really 
feel very strongly, sir. 

Senator Witry. You haven't in the contract that provision spe- 
cifically, have you, that in case a competitor lowers the price, you will 
be compensated on the same basis if you lower the price to your com- 
petitor’s price? Your contract doesn’t provide that 

Mr. Wurrremore. No, sir. They give that to us verbally. 

Senator Witry. They give it to you verbally ? 

Mr. WauirreMore They tell us that if a company cuts their price 
and we can prove that they have reduced their prices to competitive 
stations, then they will reduce theirs wholesale the same amount than 
the competit ive company has reduced the wholesale. 

Senator Wiry. Was that made before you made your contract, or 
afterward ? 

Mr. Wuirremore. I mean, any time we have a price situation—since 
1951 they have tried to bait price wars, sir, and it gets a little bit worse 
all the time. 

Senator Wiiry. Wait a minute, now. Is that a common practice 
that you know of, that your supplier has stated, and has failed to 
make good on his statement ? 

Mr. Wuirremore. That only happens at the time, sir, when you 
have the cutting of the prices in a pr ice-war situation—I mean, they 
told me the last time I talked to them that if I would go back and 
cut my prices and meet competition right on the nose, and urge other 
Esso dealers whom I may have influenced not to meet _competition, 
that they would guarantee me, based on the present price, a certain 
mark-up, and if we could produce evidence that other companies were 
given a wholesale price lower than we were getting, then they would 
meet that price. 

Senator Wirey. Did they say that they would treat those that were 
convinced of the rightness of that cost the same way ? 

Mr. Wurrremorse. Yes, sir. My company is not discriminating 
between dealers, with the exception of the Portsmouth area, in which 
they are given 2 cents—any time they put on what they call a com- 
petitive allowance, they have given it to everybody, but I was asked 
to speak for Texaco dealers, Sun dealers, and dealers who have nov 
been, for the purpose of clarifying the thing. 

Senator Krrauver. If I may interrupt. I am interested in the 
condition, however, that they agreed to give you a lower price, as set 
forth on page 2, that is, if you lower your price from 31.9 to 
28.9, and you assume the 3-cent differential, then you assume 21% cents 
of it, and they assume a half a cent. Is that the condition they made 
upon giving you a better price ¢ 

Mr. Wuirremore. That was the offer they gave to me the last time 
I was in the office, that they would reduce the wholesale price by 
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one more half cent. He said this, “I am in position to do 1 of 2 
things today, extend to you another half cent off the wholesale price 
of gasoline, if you will reduce your price from 31.9 to 28.9, or 

Senator Keravuver. That is a 3-cent reduction / 

Mr. Wurrremore. Yes, sir. 

Senator Keravuver. You would be absorbing 21% cents? 

Mr. Wuirremore. Yes, sir; and that is what I was opposed to, and 
still am unalterably opposed to, sir. 

I think that explains. 

One further thing. At the same time—I was present yesterday 
at the testimony, and you were asking about price gouging, and I 
think this is pertinent. 

For several years we have had a 3-cent differential in the price of 
regular and the price of high-test gasoline. And they suggested to 
us at that time, since approximately 50 percent of your business was 
of the premium-grade gasoline, that the premium buyer was willing 
to spend more money to increase the differential from 3 to 4 cents 
per gallon, thereby recovering part of our loss on regular gasoline. 

Senator Witry. Now, in view of your statement and the fac ts as we 
have them, can I turn to your lawyer and ask how the present measure 
we are considering would remedy this situation any better than the 
present law ? 

Mr. Snow. Senator, there are 3 types of price discrimination, of 
which this is 1, in w hich the companies engage, have engaged there 
since the Standard- Detroit decision, under the authority, under the ( 
claim of authority from that decision. This is 1 of those 3 types. If 
you wish me to describe them more specifically now, I can do that. | 
But this is 1 of the 3 types. This is the price discrimination between 
the lessee-retailers of the same major suppliers—price discrimination ) 
between lessee-retailers of the same major suppliers. 

Senator Wizey. That is one. 

Mr. Snow. This is this particular situation. 

Two, is price discrimination between a major supplier’s lessee- 
retailers, branded lessee-retailers, and the large independent calling 
himself a jobber, but really an independent retailer who undercuts 
the market. That is the precise pattern of the Standard-Detroit case. 

The third type is price discrimination by a major company between 
its branded retailers and its unbranded accounts. Now, that is the 
type of discrimination which started the New Jersey price war in 
which thousands of dealers went out of business. One major company 
sold gasoline to an off-brand company. The off-brand company sold 
it 414 cents cheaper. 

Those are the three types, based on the Standard-Detroit decision, 
that is, under the excuse of meeting competition. The excuse of 
meeting competition in the Standard- Detroit fact pattern and the New 
Jersey price war fact pattern is that some other supplier offered an 
equally low price to that large jobber-retailer account, or to the inde- 
pendent account. The excuse in the type of price discrimination which 
is involved here is that they are meeting the competition for the con- 
sumer’s business, that is, the competition of the off brand or the other 
brand or the Navy stores, or something, for the consumer’s business. 

We do not believe that that is properly an application of the Stand- 
ard-Detroit decision—this is rather a complicated point. This morn- 
ing Mr. Howrey was quoted as an authority. During the period that 
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he was Chairman of the ATC on every application that we filed 
seeking enforcement of the Robinson-Patman Act we always got the 
answer, “We can’t do it because of the Standard- Detroit case, that says 
that the supplier can meet competition,” and that is what the supplier 
is doing in this case. 

Very recently the FTC changed its mind about the type of price 
discrimination which Mr. Whittemore described. However, that 
change in their position, I think, more than anything else argues the 
need for legislation which will clarify the situation. They have 
recently followed a position which we presented and which the Enter- 
prise case adopted, the decision in the Enterprise case adopted, that 
the competition being met must be the supplier’s competition, the sell- 
er’s competition, not the buyer’ s competition. 

So, obviously, you can’t reduce price, or you couldn’t under that 
theory, to a lessee to meet competition, because he is already bound 
to you anyway. But major companies don’t accept that, not very 
many of them, and there are witnesses who have letters from major 
companies stating that they have a right to discriminate against 
their lessees. 

All we want to do by S. 11 is to put the law back like it was before 
the Standard-Detroit decision, under which we lived from 1936 to 
1951, the way Congress intended it, the way Congress intended it, and 
the way the Congressional Record shows Congress intended it, and 
the way the FTC enforced it, and the way everybody assumed it to be 
down to 1951. 

From 1951 on, the FTC said, “We cannot do anything about gaso- 
line price discrimination because of the Standard-Detroit case.” And 
those cases involved this type which Mr. Whittemore has described as 
well as the other type, which are, of course, more specifically covered 
within the framework of the Standard-Detroit decision. 

The evil with which we are faced is price discrimination in these 
three cases in which major suppliers can fight offbrand competition, 
they can administer their pricing system, they can discipline a recal- 
citrant retailer, move depressed “gasoline at the retailer’s expense by 
reducing the price to one or a few and making the others absorb 
the loss. 

That is the evil which is the result of the Standard-Detroit decision, 
that is the evil which this bill would correct. 

Now, there is, I think, somewhat—— 

Senator Witry. Let’s take those set of facts you have got here; 
just how would this bill correct that? 

Mr. Snow. This bill would correct that condition, because that con- 
dition, these practices, are engaged in by suppliers under the cover 
of the meeting-competition defense. You see, the excuse 

Senator Witry. You say it is not in good faith, then; is that what 
you mean ? 

Mr. Snow. I don’t think the question of good faith is involved, I 
think it is a question of the competition being met. But they say, 
“We have a right to reduce the price to lessee A, “but not to lessee B, be- 
cause lessee A is closer to a particular competitor than lessee B is,” 
although both are affected by the competition and are in the same 
competitive area. 
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Senator Witey. You feel, then, that if the price is reduced, it would 
have to be reduced all over the United States? 

Mr. Snow. No, indeed. Nothing would require that. That 
wouldn’t even be required, Senator, if there wasn’t any 2 (b) in the 
law, no good-faith defense at all. If you look back at the Congres- 
sional Record, the committee report when the Robinson-Patman Act 
was adopted, they pointed out that every difference is not a discrimina- 
tion. Differences which arise from local marketing conditions are not 
discrimination, differences which arise in different markets are not 
discriminations. The only discriminations are those which have an 
effect upon competition such as is described, and in which this duty 
which is owed to customers in the same area is violated. So that 
nothing at all, nothing proposed, nothing involved, would require the 
same price all over the United States. What would be required, in 
eases where the result of the discrimination is to substantially lessen 
competition, what would be required, and what a mild requirement it 
is, is simply that the special price allowance should be given to all of 
the retailers in the affected marketing area who have to meet the same 
competition, that you show equal treatment to the people who are 
affected by the same problem which you use as an excuse for giving the 
discrimination. 

Senator Witey. You mean the supplier, in this case the Sun Oil, if 
it provided the same treatment for all its dealers, would not be guilty 
of any violation even under the new law ? 

Mr. Snow. That is absolutely correct. 

Senator Wizey. Is that what you mean? 

Mr. Snow. That is exactly correct. If it simply treated the dealers 
who are in the same competitive area the same. Now, great confusion 
is caused by using the words “we want to give allowance, give assist- 
ance.” What those statements always mean, Senator, is this: We want 
to retain the right to give discriminatory assistance, help, allowance, 
and what we say is that the good-faith defense, the meeting-competi- 
tion defense, under which that is now permitted in these basic types 
of cases, what we say is that if the supplier wants to give assistance, 
wants to give help, to meet off-brand competition, to give whatever 
they call it, an allowance, that it should be a nondiscriminatory al- 
lowance; that is, that it should be given to all those who are hurt by 
the competition being met, or who will be hurt by the suppliers giving 
the allowance in that area, or even less than that, they even can make 
some discriminatory allowances, but if the effect of the discriminatory 
allowance is such as to substantially lessen competition, then we say 
that the allowance must be to all those in the area who have to meet 
the competition, if the good faith, the meeting competition in good 
faith defense is preserved. 

Where it annihilates the whole prohibition of the Robinson-Patman 
Act, the meeting competition defense should stop at that point, where 
the use of it substantially lessens competition. 

I might say as a lawyer, the statute against perjury—we have a 
statute against perjury, and we say it is unlawful to lie in court. But 
then we say, unless it is necessary to meet the case of the opponent. 
Well, you have instantly destroyed the prohibition. And that is 
about the way this good-faith meeting competition defense has been 
interpreted. It is against the law to discriminate in price or to lessen 
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competition. But you can do it if it is necessary to meet your oppo- 
nent’s case. Well, shouldn’t you meet your opponent’s case without 
lying, without destroying competition? We feel, Senator, not only 
because our businesses are affected, but also because we, Americans, 
living in a free enterprise system, we feel that you can’t compromise 
with monopoly, you can’t say, we are going to let monopoly sneak in 
under the guise ‘of meeting competition, when meeting competition 
becomes a lessening of competition, that is the point at which it should 
stop, that is the point at which it was thought by the framers of the 
Robinson-Patman Act that it should stop, and that is what they 
believed they had done. But I believe the record is clear in that re- 
spect, they believed that they reduced the effect, limited the meeting 
competition defense, which was one of the great defects of the old Clay- 
ton Act. They tried to narrow it, but due to some confusion, I think 
it was on the issue of the economic argument, the Supreme Court 
returned the law to what it had been prior to 1936. For 15 years 
we had this protection, it has been taken away, and the injury has 
been perfectly terrific. And these three types of price discrimination 
which have destr oyed dealers’ earnings and savings and lessened com- 
petition are involved. And they are the evil which we wish to 
eliminate. 

Senator Witry. Is it true that the Government can prove a prima 
facie case under the present law by proving 1 of these 3 charges: 
One, probable substantial lessening of competition; two, tendency to 
create a monopoly ; and three, injury to competition. 

Mr. Snow. That is right, together with the other elements of the 
defense. 

Senator Witry. The good-faith meeting of an equally low price of 
a competitor is a defense to all three under the present law; is it not? 

Mr. Snow. That is right, that is right, even if you establish monop- 
oly, it is a defense. 

Senator Winey. All right. Now then, good-faith meeting of an 
equally low price of a competitor is a defense only to injury to com- 
petition under the bill we are contemplating. 

Mr. Snow. Thiat is exactly correct. In other words, it is an injury, 
it is a defense 1f—— 

Senator Kerauver. Louder, we can’t hear. 

Mr. Snow. Excuse me. In other words, to make the analogy which 
is often made to self-defense, the statement that the right of pleading 
the meeting competition defense is like the right of pleading self- 
defense, is something like the same thing, and we » think it is. 

We think the analogy is this way: So long as you are merely de- 
fending yourself—so long as you are merely injuring the guy who is 
attacking you, so long as you are defending yourself within that ref- 
erence, the thing is analogous to a situation 1 of i injury to a competitor. 

But if somebody attacks you and you defend yourself by blowing up 
the capitol then you have gone beyond self-defense and have injured 
a lot of innocent people. 

If someone attacks you and vou blow up the capitol, why, we don’t 
think the doctrine of self- defense applies any more, and it shouldn't 
apply in this law of price discrimination either. 
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The doctrine of self-defense should apply to defend yourself 
against the competitor, yes; but not to destroy the thousands of 
innocent people, to decimate the business community which is what 
happens as a result of these practices. What you say is the truth. 

Senator Wiry. Would you say injury to competition has been 
held to be more limited than probable substantial lessening of com- 
an 

Mr. Snow. I think there are authorities to support that. The is- 
sue has not been very fully litigated, but there are a number of hold- 
ings and a number of points ‘at which the distinction between the 
two ideas can be made. 

I think the meaning can even be made clear in this committee’s 
report, if you report the bill out, as we so sincerely hope you will. 
There is some help from the courts. 

Senator Wirry. Have you any suggestion as to how to improve 
the present bill, so that both you and the opposition could get together 
on legislation that might effectuate what we are aiming at without 
doing more damage than good ¢ 

Mr. Snow. I wish I did, § Senator, but actually this bill constitutes 
the minimum which is needed to preserve free competition, you see. 

As soon as you compromise with lessening competition, as soon as 
you say we are going to let in some lessening of competition then you 
are on the road to monopoly, then you have destroyed the thing you 
want to preserve. 

It isa fatal thing i in the antitrust laws which are for the protection 
of the free enterprise system that you should have a provision permit- 
ting monopoly, which is what you have now. 

This bill is a minimun, it doesn’t go as far as many people wish it 
should go. It is a minimum, it is a minimum that is needed for the 
protection of small-business people against these destructive practices. 

Now, all that the other side are arguing for truly, Senator, what 
they are arguing for is the right to engage in practices which substan- 
tially lessen competition, and if you ask us to compromise with them 
you ask us to compromise by saying that they should be permitted 
to engage in some of those practices which substantially lessen com- 
petition, and we sincerely don’t believe they should be allowed to 
engage in any such practices which substantially lessen competition. 

Senator Wirey. I asked you this before, if there had been any sub- 
stantial lessening of competition in this area? 

Mr. Snow. Yes. 

Senator Wirey. As I understand, the answer wasn’t very clear if 
it was a substantial lessening, where and how is it? . What are the 
effects which show a substantial lessening of competition ? 

Mr. Snow. Senator, if I may answer that, I prepared this complaint 
in the Federal Trade Commission at the time of setting forth those 
facts. 

Dealers in the area were going out of business, they were giving 
up their stations because they were unable to continue in business 
under margine allowed them under this price-discrimination pattern. 

We believe that there was, I believe from the : analysis which IT made 
of conditions existing, that there was a substantial lessening of com- 
petition for two reasons. 

Senator Winey. Is that case pending now? 
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Mr. Snow. No. Well, the complaint is pending, it is with the FTC, 
nothing has been done. I mean our complaint with the FTC is in 
their hands and they have made an investigation there though they 
have not filed a complaint, opened a docket on it. 

Senator Witey. When would it be reached; have you any idea? 

Mr. Snow. I don’t know. It should be reached now if they have 
completed the investigation and they are going to draft—docket. it, 
it possibly should be reached now because the investigation was 2 
months ago. 

It was the first part of January, the first week in January. 

Senator Wiztby. You set up substantially the facts as outlined here? 

Mr. Snow. Yes. We set up the facts outlined here. Now, to an- 
swer 

Senator Witey. Your claim is that under those facts, you are en- 
titled to relief under the present law 4 

Mr. Snow. We are, we believe. The point is, has been, as I say, the 
Commission has taken two sides on it, and certainly there again the 
Standard- Detroit decision is certainly a poor guide if an agency with 
the legal resources of FTC takes two sides on the same qeustion of how 
it is applied. 

Our reason for saying that the Standard-Detroit decision does not 
apply to this type of condition is based on the level of competition 
being met. 

It is based on our contention they are not meeting competition when 
they gave a discount to a lessee when they are bound to him. 

He has no other place to go, if he doesn’t buy their products he is 
out and gone. 

But to be specifically responsive to what is substantial lessening of 
competition we felt in analyzing these complaints that you have sub- 
stantial lessening of competition where there is both a large degree 
of injury and where the injury is to a wide or a large proportion of 
potential competitors. You don’t have a substantial lessening of 
competition merely because everybody is affected. 

Senator Wiiry. You think the facts in the Birmingham case—— 

Mr. Snow. Well, the Birmingham case, Senator, has been much 
misconstrued, the essence of the Birmingham case is the essence of a 
price-fixing complaint. The FTC, from the time prior, the time prior 
to Mr. Howrey being Chairman, down through Mr. Howrey, had not 
filed any complaints in gasoline price-discrimination cases and they 
may have gotten a little out of practice on one allegation they get into 
that. 

There is some surplusage in that complaint that seems to suggest 
something that I am sure it doesn’t suggest. The essence of that com- 
plaint is the price-fixing complaint. 

Therefore, the good-faith defense has nothing to do with it and, of 
course, price fixing in any area or throughout the United States is 
equally as bad, you see, and that is, the essence of the Birmingham com- 
plaint is that it is a price-fixing complaint. They entered into an 
agreement with their retailers in the Birmingham area to fix the price 
there and, therefore, that is the essence of it. 

As I say, in introducing, in getting to it, they say in such a way as 
it might be thought to mean price discrimination there, and in other 
areas of the United States. 
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I think that would be treated as surplusage and not spoiling the 
essence of the case. 

But coming back to what is substantial lessening of competition, we 
think there is pretty good support legally and analytically to say that 
you have substantial lessening of competition where you have both 
a serious injury and also to a large fraction of the people in the area, 
to a large fraction of competitors. 

You don’t have substantial lessening if you merely have a wide- 
scale injury. If it isn’t deep enough, and you don’t have it if you 
merely have a deep injury, but not to enough people, you have to have 
both. And when you have both of those things as I think exists there 
in the Norfolk area, you do make out a case or you should. 

Senator Witey. Under those circumstances ? 

Mr. Snow. Yes. 

Senator Witzy. What is creating a monopoly, then? What would 
constitute a monopoly in that area ? 

Mr. Snow. Well, t don't think that you would get a monopoly. I 
don’t think you would be able to prove a macuanebr That 1s where 
the Sherman Act had to be implemented by the Clayton Act, is be- 
cause once the monopoly is established, there is hardly anything you 
can do about it and you can’t prove it when it is just on the threshold. 
It is like drowning a little closer to the surface, it doesn’t help. 
[ Laughter. | 

But the Sherman Act prohibits monopoly, but it didn’t suffice be- 
cause the various means which brought you almost to monopoly were 
still engaged in, and one of them is price discrimination, and that is 
why the concept of lessening competition must be included. 

We must prohibit conduct which substantially lessens competition 
if we are to avoid monopoly, because if you let people get right up to 
the gate of monopoly then you will have it and there is no—— 

Senator Keravuver. Mr. Snow, you are going to be with us here for 
some days, aren’t you? 

Mr. Snow. Yes, indeed. 

Senator Kerauver. This is very interesting and this is right to the 
point, but I am thinking about these 8 or 10 people here—— 

Mr. Snow. I would like to defer. 

Senator Krerauver. That have come from afar. 

Mr. Wurrremore. I would like to answer your question that you 
directed to my attorney a while back, sir, when you asked me if you 
thought there was sufficient teeth, more or less, in the present law to 
handle the situation as we have it down there now. 

Now, I kind of hesitate to bring this up but it is true and we are 
seeking facts. 

Now, the last time that I talked to my Esso representative, I told 
him that based on their actions, I thought that I had a legal case 
against them that I could sue for triple damages because they had 
substantially injured my business by discriminating against me price- 
wise. 

And he said, “I wish that you would go ahead and file this suit and 
then you will find out just how strong we are. We have some of 
the best lawyers in the country on our staff, and we got to keep them 
busy.” 

We can tie you up in court for 6 or 7 years, and if we get: fined 
$25,000, we don’t care because we have probably made a million dollars 
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in the meantime by doing it, and that is what concerns me so much 
when a large corporation can set themselves up above the law, I 
think it is time for the little fellow to come here to the table and be 
counted, sir. 

Senator Witey. I rather agree with your conclusion, because it is 
an unfortuante statement for any representative of any big institu- 
tion to talk that way. It is an indication of duress that we don’t toler- 
ate in the law. 

What we are trying to do is to find the answer or the cure. 

One other question to that fertile-minded lawyer of yours. 
| Laughter. ] 

Festus said to Paul, “You almost persuaded me to be a Christian.” 
I understand how you got all these Christians around you. 

Mr. Snow. Senator, if I may interrupt, they have converted me. 
I didn’t know anything about it 7 years ago, but I lived to learn 
something that I didn’t know existed in this country, and that is the 
practices involved in these pricing conspiracies. 

Excuse me. 

Senator Witey. Allright. Now, if this becomes the law, never mind 
the question of legality, what would be the effect as far as the sup- 
pliers are concerned, the stationmen are concerned, the independent 
chaps that started this whole business apparently with their 2-cent 
reduction—what would happen ? 

Mr. Snow. Well, first, let me say that the conditions would then 
be the same as they were prior to the Standard-Detroit decision, 
as they were under the Robinson-Patman Act during the first 15 
years. 

Senator Witey. I wasn’t there. What was it now? I am not that 
old. [Laughter. | 

Mr. Snow. And then to restore those conditions, what would they 
be? They would be these: 

We will deal with various fact situations. 

Senator Witey. The what? 

Mr. Snow. I say we will deal with various factual situations which 
might arise. Suppose that a supplier is experiencing the competi- 
tion of an off-brand or an independent refinery in a particular area. 

Senator Witey. An interstate supplier? 

Mr. Snow. An intrastate. Suppose an interstate supplier is ex- 
periencing the competition of an intrastate independent refiner or 
intrastate independent marketer, and they desire to discipline this 
independent refiner. 

Now, when [ say discipline, they permit the independents to have 
a 2-cent price differential, retail price differential. 

Senator Keravver. Let’s get that clear, that is all over the United 
States. 

Mr. Snow. That is all over the United States. 

Seantor Kerauver. That is off-brand gasoline regularly sells 2 
cents 

Mr. Snow. Two cents off, that is correct. They permit the off- 
brand to have a 2-cent differential less in price than the major brand 
gasoline. 

Suppose one of these independent marketers in a State where there 
is such an independent refinery and independent marketer—and it 
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would be an unusual situation but there are a few States where that 
condition exists—suppose that that independent would exist in Okla- 
homa, for example, that that independent 

Senator Witey. Let’s go back over here to Virginia where you folks 
are. 

Mr. Snow. There is no independent refiner there. There might be 
an independent marketer who would be involved, but there is no inde- 
pendent refiner. 

But suppose there is an independent marketer whose gasoline, who 
is selling his gasoline in Norfolk 5 cents, 4 cents under the major-brand 
regular. 

Now, two things could, of course, explain that. One is that a major 
brand could have sold him that gasoline 6 or 7 cents cheaper in order 
to upset that market and get more distribution in that market for 
their product. 

In such a case, we don’t think—we think that they shouldn’t dis- 
criminate between the off brand who buys it that much cheaper, and 
their own branded dealers who have to compete. 

To choose figures that are fairly realistic, suppose that their tank- 
wagon price to their branded dealers is 25.9 and their tank-wagon 
price to the off brand would be about 19.9, 6 cents under or 5 cents 
under, 20.9, 5 cents under, the off brand will then sell for 5 cents under. 

What would the major marketer gain by that? They would gain 
outlet for a lot of their product. They would be able to move a lot of 
product; distressed merchandise could be moved, and they would also 
move additional gasoline through their other stations, which would 
have to reduce their price without any cut in tank-wagon price in order 
to meet that competition. 

Suppose, however, that the independent marketer buys from an 
independent refiner, and somehow gets a price 5 cents less. It is 
unlikely to occur, but let’s assume that it does. Let’s assume this 
extreme situation. 

The independent refiner within a State sells to an independent mar- 
keter within a State and that independent marketer sells 5 cents under 
major-brand regular. 

Now, the major brand decides, as a practical matter, if they ignore 
the competition, that independent will get a certain percentage of the 
business. If they meet the competition, the independent will prob- 
ably still get a substantial part of the business, but. the independent 
will suffer. 

You see, the independent is losing money, too, at that level. The 
independent’s only motive in being so low is to draw some gallonage, 
some customers, some habit of people coming there and then move the 
price up. ; 

But, assuming the major brand wishes to upset them before they, 
can draw customers to their station, when they give a discount to their 
2 or 3 stations closest to that independent brand, they create for their 
other stations exactly the problem which the independent-brand sta- 
tion has created for the one across the street. 

Therefor, if the effect of giving a discount to only one of their major- 
brand stations to meet that off brand, if the result of that would be 
that their other dealers’in Norfolk would lose their margin, as the 
dealers in Detroit did in the Standard of Detroit case, if they lost 
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and many of them went out of business, there would be a substantial 
lessening of competition. 

And, if this bill were passed, then in the price allowance which they 
give—they would be prohibited from giving a discriminatory price 
allowance which forces many of their own dealers out of business. 

They would be required, if they choose to give an allowance, to give 
it on a basis which would not lessen competition. ‘That is, to give it 
within the area where the competition operates. 

Now, major companies have established not only the big districts 
of competition but the small districts, and they administer them, and 
their people working for companies in small cities and big ones, driv- 
ing around all day reading prices on pumps, they know the movement 
of cars, they know the movement of motorists, and they know the 
movement of gasoline, and they are prepared to deal with it and they 
know exactly how far, they know, and of course, we know, too, because 
we experience it. 

But they know exactly how far the effect of that competition re- 
quires their dealers to cut price in order to meet it. They know 
that. 

And it is cheaper for them, you see; it is cheaper for them to beat 
the off brand by giving just one dealer a discount and making their 
other dealers drop their margin, drop their 6-cent margin to 3 cents, 
or their 6-cent margin to 1 cent. 

It is cheaper for the oil companies to meet the off-brand competi- 
tion by making their dealers pay the cost of it. In other words, by 
injuring their own dealers and making them pay the cost. 

So, if this bill is passed, Senator, the major company desiring to 
meet that off brand would have to do it, would have to grant a real 
allowance; that is, it would have to be an allowance which went to 
the people who needed the allowance, who had to meet the competition. 

Senator Witry. It would be uniform ? 

Mr. Snow. It would be substantially uniform, that is right, within 
the area to those who were meeting that competition. 

Now, I appreciate why they would rather have the dealers spend 
their money to fight the off brands than have to give a tank-wagon 
reduction to all the dealers who were going to fight them. 

But who is benefiting from defeating the off brand, and who can 
better afford to meet that competition? The effect of giving it on 
a discriminatory basis is not only 

Senator Wirry. Wait a minute, now. You are talking of a dis- 
criminatory basis. If they give the same allowance to all of their 
dealers 

Mr. Snow. They are not discriminating. 

Senator Wirry. Within the area, it is not discriminatory ? 

Mr. Snow. That is correct. I am distinguishing. 

Senator Wirry. Is there any way of preventing them from giving a 
percentage of discount that you think the dealer ought to have? 

Mr. Snow. Well, Senator, the percentage of discounts which the 
dealer ought to have is the percentage which they give to the man 
who is meeting that competition. You see, when they give a discount 
to one, they create 

Senator Witey. You are not answering that question. 
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Mr. Snow. They create competition to be met. It is up to them; they 
don’t have to give any amount. We don’t care if they give any. Most 
of these are given by major companies as a method of getting an outlet 
for distressed gasoline. 

Dealers in area after area where I have gone into where an off brand 
is 3 cents, 4 cents off, say, it doesn’t bother them. It doesn’t bother until 
the major companies come in to use it as an excuse and start a price 
war, and they go to the dealer and say, “We will give you 2 cents off 
if you reduce your price 4 cents,” and a fury is whipped up in which 
the dealers are persuaded to cut their prices, people buy a little more 
gasoline in the price war, and they move a lot more pecsyct. 

Senator Witey. You are getting right down to the question, and I 
don’t want to take too much of the time. If we have agreed, in your 
area over there, that there was no discrimination between the dealers 
and the suppliers; that they, the dealers received the same general 
discount 

Mr. Snow. Yes. 

Senator Wirry. Fixed by the company 

Mr. Snow. Right. 

Senator Wier. Then it is just like any other business: If they own 
the gasoline, I presume they can say how much they would sell to the 
dealer for. 

Mr. Snow. Absolutely. 

Senator Wirey. If it is uniform. 

Mr. Snow. Right, absolutely. 

Senator Witey. How would the bill, if it became the law, change 
the situation ? 

Mr. Snow. Senator, the bill would change that situation in this 
way. 

Senator Witey. What? 

Mr. Snow. In this way it would change it. We have only section 2 
(a) which prohibits price discrimination. That practice—— 

Senator Kerauver. Wait a minute, Mr. Snow, why don’t you get 
him to read that question to you again? I don’t know if you under- 
stood it. 

Mr. Snow. Yes, I think—well, will you read the question back? 

(Question read.) 

Mr. Snow. It would change that situation by preventing 

Senator Kerauver. Read the part before that. 

As I understand, Senator Wiley, you said if the seller gave the—— 

_ Senator Wixey. I can restate the question. 

Senator Kreravuver. Suppose you do, sir. 

Senator Witry. My question was this: 

Assuming that the suppliers, Sun Oil, instead of agreeing to the 
dealer’s demand as to what the cost of the cut should be for what he 
paid, they, because they own the gas, say what the cut will be. 

Thcsoall of him absorbing some of it as they said, they said, “Well, 
we will cut the price to you at so much.” 

Now, how would the present law change that ? 

Mr. Snow. You mean the proposed law ? 

Senator Witey. I mean the present bill. 

Mr. Snow. The present bill would change that because that prac- 











tice now goes on under cover of the meeting competition defense. 





( 
( 


nea. we ae oh 


-. Se ak. ioe 





a ease nena NTCaet 





TO AMEND SECTION 2 OF THE CLAYTON ACT 303 


They now engage in that practice under the excuse of meeting com- 
petition, you see. “But they are not meeting all the competition. ~ They 
are not meeting the competition on a nondiscriminatory basis. They 
engage in that practice, they discriminate on the excuse of meeting 
competition. 

Now, this proposed bill, this bill 

Senator Witry. Who did they discriminate against ! 

Mr. Snow. They discriminate against their own retailers. 

Senator Wixry. Not if they give every retailer the same price? 

Mr. Snow. Oh, no, no, no. I thought you—I misunderstood your 
question. 

Senator Winey. No. 

Mr. Snow. Then they are not discriminating. 

Senator Witry. Now we come back to his identical proposition. 

Mr. Snow. That would be required if they were going to lower the 
price under the proposed bill. 

Senator Wizey. Well, no. Now, assuming the proposed bill be- 
comes the law 

Mr. Snow. Yes. 

Senator Winey. Assuming that the situation is just as it is, that 
there is at present up there folks who have cut their retail price 2 
cents, and the Sun Oil or the other company decides that they want 
to cut the price of gas and so they say to the dealers, “Instead of 
charging you 25 cents, we will charge you 23 cents,” whatever it is, 
but they make it uniform. 

Mr. Snow. Yes. 

Senator Witey. But he feels that under that cut he can’t meet the 
competition of the independent or anyone else. 

Now, is there any violation on the part of the company? If there 
is, how would this bill remedy it ? 

Mr. Snow. I don’t belive: that is particularly a problem, Senator. 

Senator Wixey. It is because what we are looking forward to be- 
cause assuming the facts are as you say, that the Sun Oil and others 
have engaged in unfair practices and not doing the square thing 
with their dealers, and this becomes the law, just how would the thing 
be handled ? 

Would we try to compel the Sun Oil or the other companies to fix 
aa of their gasoline to their dealers ? 

. Snow. They have. It is their gasoline, and they have the right 
to fix the price on it. 

Senator Wizey. Well, that answers it. 

Mr. Snow. And they will have the right to fix the price on it. 

Senator Wizey. That is what I mean. 

Mr. Snow. The only difference is that they now have the right to 
fix the price in such a way as to substantially lessen competition, and 
we think that should be altered, that their right to fix the price should 
be exercised in such a way as not to substantially lessen competition. 

Senator Winry. I go back to the original facts again. Assuming, 
sir, that in your case ‘they agree to sell ‘the gasoline to all the dealers 
at a certain price, and you ‘felt that you could not cut the price to 
meet the competition of somebody else because of the price that they 
charged you. Now, then, how is the Sun Oil violating any law, or 
would it be violating the law if this bill became the law ? 
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Now, that does not excuse what the facts are here. According to 
his statement, there is discrimination between the dealers of Sun Oil, 
which is what he said in substance, and between the supplier to the 
various dealers of Sun Oil and these other companies also. 

Now, I think I have about covered the 40-acre lot so far as I am 
concerned. 

Mr. Snow. Well, Senator, do you wish me to continue on that 
subject ¢ 

The discrimination—of course, there would be no discrimination 
if they lowered the price to all those who are affected by the competi- 
tion. There is no Etrtinination: 

Therefore, there isn’t even a violation of section 2 (a). They don’t 
need the meeting competition defense. 

Senator Krrauver. However, there wouldn’t be a violation of this 
bill? 

Mr. Snow. That is right; there wouldn’t be a violation of this bill, 
which merely applies to the defense. It wouldn’t be a violation of 
2 (a), and this pn is therefore not involved in it. 

This bill is only significant where there is a violation of 2 (a), which 
is the primary section which is sought to be excused under 2 (b), meet- 
ing competition. 

Mr. Hetzer. I believe you will find the facts of the case to be this, 
too, Senator Wiley, supported by sworn affidavits and photostats that 
the Texas Co., we can definitely prove by this, is discriminating right 
now. 

They will tell the dealer, “If you cut your price and sell at the rate 
we wish, we will give you a discount.” 

Senator Wixry. I think I understand those facts; and if they are 
as you say, I think there is discrimination in the treatment the various 
dealers are receiving from their supplier. That is what you mean? 

Mr. Heizer. Right. 

Mr. Snow. Mr. Chairman 

Senator Kreravver. Mr. Heizer—— 

Mr. Snow. We have a number of witnesses who will answer these 
questions additionally. 

Senator Kerauver. Mr. Snow, you are going to be here? 

Mr. Snow. Yes. 

Senator Keravuver. Time is running fast here. Senator Dirksen, do 
you want to ask Mr. Whittemore any questions now or shall we hear 
from Mr. Heizer and ask them both together ? 

Senator Dirksen. I would like to ask both Mr. Whittemore and Mr. 
Heizer. Mr. Whittemore—or is it Mr. Heizer—lI notice in your state- 
ment that there are roughly about 6,000 stations in Virginia. 

Mr. Heizer. Yes, sir. 

Senator Dirksen. Is that about correct? 

Mr. Herzer. That is substantially correct, sir. 

Senator Dirksen. You are representing 530 of those? 

Mr. Heizer. Yes, sir. 

Senator Dirksen. Mr. Whittemore, how many stations are there in 
the Norfolk area, just approximately ? 

Mr. Wurrremore. Approximately 400 stations. 

Senator Dirksen. Four hundred in the Norfolk area ? 
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Mr. Wuirremore. Well, that would embrace from Suffolk, Va., to 
Virginin Beach, the area affected by this price war right now, an area 
of approximately 50 miles long and 15 miles wide. 

Senator Dirksen. Do you know how many stations there are in the 
Portsmouth area ? 

Mr. Wuirremore. Well, this includes Norfolk, Portsmouth, Vir- 
ginia Beach, Suffolk, and the whole tidewater area, as we call it down 
there. 

Senator Dirksen, You said a moment ago that you considered 
Portsmouth competitive with Norfolk. 

Mr. Wuirremore. That I do; yes, sir. 

Senator Dirksen. So I thought perhaps you were speaking of 2 
areas rather than 1. But you are speaking about 400 dealers in 1 area? 

Mr. Wurrremore. Yes, sir. 

Senator Dirksen. Did I hear you correctly when you said that as 
an Esso dealer, w can they did reduce, they did reduce to all the Esso 
dealers ? 

Mr. Wurrremore. With this one exception, they reduced 2 cents 
more to all Esso dealers in Portsmouth than they reduced to all of the 
Esso dealers in the rest of the area. 

Senator Dirksen. Was there a special competitive situation in 
Portsmouth that called for that ? 

Mr. Wurrremorr. That I would not know, sir. 

Mr. Heizer. I could answer that for you, sir. 

Senator Keravver. All right, Mr. Heizer, you answer that. 

Mr. Hrizer. The prices have gone up and down like a yo-yo in that 
area, sir. 

Senator Dirksen. You are speaking now of the Portsmouth area? 

Mr. Hetzer. Norfolk, Portsmouth, Virginia Beach area. The 
prices went down. There was an effort to get the prices up. Some of 
them went up, they went back down again, and then Sun Oil Co. all 
of a sudden went up to 28.9. 

They didn’t go up all the way in comparison to their position in 
the retail market previously, they were selling at 30.1 or 31.9. They 
only went up to 28.9, and tr ied to level it off there. 

So that it wouldn’t cost them so much for subsidies, and place the 
other companies in the position where the dealers would be taking 
the majority of the loss and get the dealers out from some of the finan- 
cial loss which was being incurred. 

That was rather an abortive attempt. The other companies didn’t, 
wouldn’t buy a deal like that. Apparently they didn’t want to level 
it off there. 

So then it went back down again, and it has been bouncing up and 
down in that area 

Now, the facts are these: The tank-w agon price was the same in 
Norfolk and in Portsmouth, it was ser ved by the same bulk plants, 
the same delivery trucks, the same deliveries making deliveries in 
Norfolk and in Portsmouth, and I believe I am correct in the Virginia 
Beach area also, and when the price war started, those areas were 
served by that same bulk plant, and at the same price. 

Now, there is a situation in this area. I hope it hasn’t—I hope 
T am correct, it hasn’t changed within the last few days. 
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The gasoline is retailing in Norfolk at the present time at 28.9 cents 
a gallon, and in Portsmouth, it is retailing at 26.9 cents a gallon. 

So the companies will justify their position from this standpoint 
which in my own humble opinion would be price-fixing, “Well, you 
dealers on the Portsmouth side, and on the Norfolk side here, we 
are guaranteeing you so many cents a gallon during the period of the 

resent prices. 

“Well, since their prices are lower in Portsmouth by 2 cents than in 
Norfolk, therefore, we are going to give you 2 cents more discrimna- 
tory allowance,” which we don’t believe is really fair. 

enator Dirksen. How many Sun Oil outlets are there out of this 
400? 

Mr. Hetzer. There are approximately 26 outlets, sir, and when the 
company, through this economic pressure, forced the dealers—well, 
let me explain it in this manner: 

There were 26 service stations approximately in that area, accord- 
ing to our information. The company was already operating direct 
as salaried operated stations nine Sun Oil Co. service company sta- 
tions. They called in their dealers, and they said, “We are going to 
drop the price, the only way we will help you is to go on commission.” 

So 16 out of the 17 remaining dealers they knew what was coming, 
they knew they couldn’t fight it alone, so they were forced to relin- 
quish their right to set their own price and go on a commission basis 
under which arrangement the company buys back from the dealer 
the gasoline which is in those tanks and from that time henceforth 
the company owns the gasoline under their commission arrange- 
ment, and upon delivery of gasoline, let’s say 5,000 gallons, that com- 
mission agent is given his commission of 414 cents a gallon or whatever 
it may be, and then Sun Oil Co. was directly fixing and controlling 
price at 25 out of 26 stations in that area. 

Senator Dirksen. That is roughly about 6 percent of all the sta- 
tions in the area. You said there were 400 stations and they have got 
26, that is about 6 percent. 

Mr. Hetzer. Approximately. 

Senator Dirksen. How are the rest of the stations divided up be- 
tween companies—independents and other majors! Do you have 
those figures in mind, approximately? They can be corrected later. 

Mr. Wurrremorr. We have the field representative for the associa- 
tion that covers that area, and I wondered, Paul, would you have an 
approximation ? 

Senator Kerauver. What is your name, sir ¢ 


STATEMENT OF PAUL WARD 


Mr. Warp. Paul Ward, field representative. 

Senator Kerauver. Can you answer Senator Dirksen’s question ? 

Mr. Warp. Not accurate, sir. 

Senator Dirksen. Well, approximately. 

Mr. Warp. Esso has a liirger majority of service stations in this area 
than any other supplier, and after them come Texaco, and after Texaco 
comes Gulf and after Gulf will come American, and then on down the 
line. 

And I would hate to say who is next, but that is the general trend. 
And I have been told from time to time that Esso has enjoyed approxi- 
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mately 30 percent of the gross business in the Tidewater area, includ- 
ing this area that is in question, and what percentage that Texaco, 
Gulf, American, and the other stations enjoy, I am not in a position 
to say. 

Senator Dirksen. What percent of the gallonage does the independ- 
ee have, Mr. Ward ? 

Mr. Warp. I do not know, sir. The oil company representatives 
say that it is growing very fast, and they are bitterly complaining 
about it. 

Senator Dirksen. The figure we have had thus far in the hearing is 
eee pee 27 percent of the market. Would that be about correct ? 

Mr. Warp. Excuse me, sir, I didn’t get your question. 

Senator Dirksen. I say the testimony we have had thus far would 
indicate the independent suppliers have about 27 percent of the market. 

Mr. Warp. The independent suppliers? 

Senator Dirksen. Yes. Does that sound reasonable ? 

Mr. Warp. What do you mean by independent suppliers, sir? 

Senator Dirksen. Those who are identified with off brands. 

Mr. Warp. The unbranded supplier is the term you are referring 
to, the unbranded supplier ? 

Senator Dirksen. Ves, they are not identified with the major com- 
panies. 

Mr. Warp. I don’t know whether that percentage would be accurate 
or not, sir. They are building up their volume tremendously and you 
can see from the activity in their service stations and the major oil 
companies are alarmed at it. 

Senator Dirksen. So they have been moving into the field ¢ 

Mr. Warp. Yes, sir. 

Now, Mr. S. O. Souther, a representative of the Sun Oil Co. in the 
Norfolk area, has told me directly that they intended to go down 
within 1 cent, Sun Oil Co. intended to go down within 1 penny of 
unbranded gasoline and hold it there. To date that condition does 
not exist. 

Senator Dirksen. As someone remarked this morning, they have 
1 type or 1 grade. 

Mr. Warp. One grade of gas. 

Senator Dmxksen. Just 1 grade of gasoline, not 2 grades. 

Mr. Warp. At the present time. 

Senator Dirksen. Would you say Esso has a hundred stations in 
that area? 

Mr. Warp. Oh, yes, sir. 

Senator Dirksen. More than a hundred? 

Mr. Warp. Yes, sir, they have. 

Senator Dirksen. The point I am trying to get at is this, Mr. 
Whittemore: Whether or not, and if there was a price reduction, that 
extended to all of the Esso dealers, since you are an Esso dealer in that 
area. That so far as you know, they treated everybody alike in your 
immediate area. 

Then in the Portsmouth area, you say there, in your judgment, there 
might have been some discrimination. 

Mr. Wuirremore. I think they discriminated between me and the 
dealers in the Portsmouth area because I am located on the highway 
that connected the Norfolk Navy Yard which is in Portsmouth with 








) 


ca 


308 TO AMEND SECTION 2 OF THE CLAYTON ACT 


the Norfolk Naval Operating Base and there is a great flow of traffic 
continuously between these two places, and from that flow of traffic 
I draw a large part of my business, and when the next Esso station 
down the road is selling gasoline or buying gasoline at 2 cents less than 
I am, and these people are passing it every day, I believe that it will 
tend to injure my business somewhat. 

Senator Dirksen. But it is then a fact that they have reduced the 
price to all Esso dealers ? 

Mr. Wuirremore. Yes, sir. 

Senator Dirksen. Insofar as you know? 

Mr. Wurrremore. Yes, sir. 

Senator Dirksen. That is, your immediate area would be what, 
distinguishing the Norfolk area from the Portsmouth area, would 
there be 50 stations in Portsmouth, in and around Norfolk? 

Mr. Wurrremore. I think there would probably be around 25 in the 
Portsmouth area and 75 in the rest of the area. 

Senator Dirksen. And the rest of them in the immediate Norfolk 
area ? 

Mr. Wuirremore. Yes. 

Senator Dirksen. So that in round figures which may be correct 
or not, the 75 stations then got the same treatment ? 

Mr. Wurtrremore. That is correct, sir. 

Senator Dirksen. The 25 stations or some of them, in the immediate 
Portsmouth area may have gotten a little better treatment, is that 
correct ¢ 

Mr. Wurrremore. That is correct, sir. My only objection to the 
treatment that they give me, I am happy with an allowance to meet 
competition, but I don’t like the string that is tied to it. 

I feel like when the gasoline is there it is their prerogative to set 
the price on it but I don’t feel they should have the prerogative of 
saying, “I am going to sell you this gasoline at this price but you must 
sell it at this price.” 

That is why I am up here today. I feel like when the put it in 
the ground and I pay for it it is mine, and I should be able to operate 
freely from there on. 

Senator Dirksen. You see, in the testimony that the oil company 
gave thus far, they didn’t for a moment deny that they didn’t lower 
prices. I think all of them testified, and I think the chairman and 
Senator Wiley will bear me out, that they went in and looked at a 
situation, and tried to gage it, and determine what they had to do in 
order to meet competition. 

I think they freely admitted that that was the case and offered ad- 
vertisements and other data, so you see I am trying to find out what 
the area picture is, because if they do reduce the price in order to meet 
competition, then there are two factors here that the committee has 
to deal with: The first one is what was the area, and secondly, did it 
tend to monopoly or did it substantially lessen competition. 

So you see they freely admitted that they have done this as an act 
of self-defense under the Standard Oil decision in order to save their 
dealers and to keep their customers. 

Mr. Wuirremore. Well- 





Senator Dirxsen. I am trying to find out what the area of compe- 
tition is that any particular major company had to move into, saying 
to it, after consultation, “Look, here is the area and there are 20 deal- 
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ers in it, or 10 dealers, or 15 dealers, or 1 dealer to whom we will have 
to lower the price in order to meet this competition.” 

So you see, the question is always raised there, admitting that this 
is being done and they freely admit it. 

Now, at what point do you lessen competition or injure competition ? 

Mr. Wuirremore. Well, now, remember I have just covered the 
Esso Standard Oil Co. and I am not spokesman for all of the dealers. 

Now, the Texaco dealers they got the favored price if they cut the 
price, retail price, of gasoline to the company dictated price, then they 
receive no support which resulted in stations as I said almost across 
the street from each other buying gasoline at two sets of figures which 
we have sworn statements and documentary evidence to prove and I 
think it is substantially lessening competition when you sell the same 
merchandise to two retailers at a different price when they are almost 
adjacent to each other. 

Senator Dirxsen. I take it from this folder that this price war has 
been going on 4 or 5 months; is that correct ? 

Mr. Wuirremore. Yes, sir. 

Senator Dirksen. What was the situation in your area before that 
price war started? 

Mr. Wuirremore. Well, in my particular area I am on a corner with 
three stations, Shell, Mobil, and Esso, and we had for the past several 
months been enjoying a normal business at a normal markup. 

Senator Dirksen. You say the past several months? 

Mr. Wurtrremore. Yes. 

Senator Dirksen. You mean prior to the price war? 

Mr. Wuirremore. Prior to the price war. This is the first large 
price war, full-scale price war we have ever had, that I have ever been 
engaged in in all my 20 years with the company. 

We have had occasional price wars where one man may get mad at 
the fellow across the street from him and he will sell a couple of loads 
of gas at a favored price, but when he finds out that he is only hurting 
himself, then the price goes up. 

Senator Dirksen. You said you had been in the petroleum business 
for 20 years? 

Mr. Wurrremore. Yes, sir. 

Senator Dirksen. You have been with Esso a year? 

Mr. Wuirremore. Fight years. 

Senator Dirksen. Eight years? 

Mr. Wuirremore. As a dealer. 

Senator Drrxsen. As a dealer? 

Mr. Wuirremore. Yes, sir. 

Senator Dirksen. Who were your suppliers before the Esso con 
tract ? 

Mr. Wuirremore. I was supplied by the Gulf Oil Corp., and I 
worked for the Gulf Oil Corp. as a manager of a company-owned 
service station for a number of years. 

And, incidentally, in 1951, we did away with our company- -operated 
stations because we felt, and I don’t remember now the man’s name 
who told me, but at the time that we were started out of the company- 
operated stations business they said the law was now such that they 
no longer needed a sprinkling of 4 or 5 company-operated stations in 
a city to keep the price of gasoline where they thought it should be. 
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Senator Dirksen. So for 191% “ our 20 years identified with the oil 
business, the thing was reasonably smooth and offered no great 
difficulty ? 

Mr. Wuirremore. Yessir. 

Senator Dirksen. So all this has occurred in pursuance of this price 
war in the last 4 or 5 months? 

Mr. Wuirremore. Yes, sir. 

Senator Dirksen. I don’t think it was made clear—if it was, it sort 
of got. confused in all the testimony—exactly at what point this price 
war was touched off and who in your judgment touched it off? 

Mr. Wurrremore. I think the evidence that I already gave will bear 
me out. The price war was touched off when the Sun ‘Oil Co. decided 
that they wanted 15 percent of the business, and they were willing to 
cut the prices to get it, and that was on, I believe, around the 8th of 
November. 

Senator Dirksen. But I understood this was limited only to Federal 
areas Where you have to have a permit as a Federal employee in order 
to buy at that price? 

Mr. Wuirremore. No, sir; that is a misconception. Sun Oil Co. 
lowered their price in their company-operated stations and gave their 
dealers, their lessee dealers, the alternative of selling them back their 
merchandise and putting their stations on a commission operation or 
not receiving any price support in the price war which they felt would 
ensue when they lowered their price in their company-ow ned stations 
and, in my opinion, the Sun Oil Co. started the price war, the situation 
that we have at present. 

Senator Dmxsen. But so far as the other majors were concerned 
heretofore, there has been no price war of any kind until 

Mr. Wuirremore. We have had spasmodic price wars but not price 
wars that are driving people out of business. They last 3, 4, or 5 days, 
and that wouldendit. We have had—we are citywide, and where they 
moved in and gave what they termed competitive allowances for maybe 
a week, maybe 10 days. 

Senator Dirksen. Mr. Snow is going to be back, Mr. Chairman ? 

Senator Kerauver. Yes; I hope we can defer Mr. Snow until later 
on. 

Senator Dirxsen. Yes; I should think so. 

Mr. Wurrremore. I believe Mr. Ward wants to say something. 

Senator Keratver. Some gentleman back there was holding up his 
hand. 

Senator Dirksen. Would you bear with me just a minute? 

Mr. Snow, before we get too far away from it in the record, you 
mentioned something about the Supreme Court in the Standard Oil 
Company case going back to the original Robinson-Patman act; is that 
correct / 

Mr. Snow. No, Senator; it is not correct, if I understand you cor- 
rectly. I mentioned that the Supreme Court went away from the 
understanding which Congress had and which the record shows Con- 
gress had, of “the meaning of the 2 (b) defense at the time that the 

Robinson-Patman act was adopted. 

The reports, the congressional reports, the conference committee 
report, all emphasize that Congress intended, in the 2 (b) defense 
which is the meeting competition defense, to limit it, making it a 
procedural rather than a substantive defense. 
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Similar language but broader occurred in section 2 of the Clayton 
Act which was being amended and it had been one of the principal 
weaknesses in seeking enforcement of the Clayton Act section against 
price discrimination and because of this inability to get into it—be- 

cause everybody said, “T am lying to meet my opponents lies or 
my opponents case,’ ’ becacise ev erybody said that there was no enforce- 
ment of section 2 of the Clayton Act. 

It was recognized as a principal weakness, and Congress intended 
to eliminate that w eakness, preserving the good faith defense but in 
a limited form. 

Now, that was the way that the FTC treated it from 1936 to 1951. 
These people lived with it that way and then in 1951—- 

Senator Keravver. All right, Mr. Snow, I think you answered 
that question. 

Senator Dirxsen. I just wanted to give you this and you can chew 
over it when you come back. 

But in the syllabus of that Supreme Court decision, speaking now 
about what Congress did intend or seek, this is what they say: 

Congress did not seek by the Robinson-Patman Act either to abolish competi- 
tion or so radically to curtail it that a seller would have no substantial right 
of self-defense against a price raid by a competitor. 

Mr. Snow. I agree that they didn’t intend to limit it—— 

Senator Dirksen. All right. 

Mr. Snow (continuing). To eliminate it but they intended to limit 
it. 

Incidentally, the quotations from it are in my statement which, I 
think, may be of interest. 

Senator Dirksen. Yes. 

But here the Court speaks directly on the intent of Congress when 
they passed the Patman Act. 

Mr. Snow. Senator, we think they erroneously construed the intent 
of Congress. 

Senator Dixksen. You are quarreling with the Supreme Court? 

Senator Krrauver. Was it a 5 to3 decision ? 

Mr. Snow. It was a 5 to 3 decision and it was based upon certain 
considerations which we will get into. 

Senator Kerauver. We will get into that later. Mr. Elkins, you 
were speaking up. 


STATEMENT OF FREDDIE J. ELKINS 


Senator Keravuver. From your insignia, you seem to be a Pure Oil 
dealer? 

Mr. Ex.xtns. Yes. 

Senator Kerauver. What did you have to say, Mr. Elkins? Go 
ahead, 

Mr. Evxins. These oil representatives will come around and tell 
us “We will protect you to 414 cents on a gallon regardless of how 
low the gas goes,” and then on the other h: ind they want a cent and 
a half back for rent and a cent on a gallon on account, and leave you 
with 2 cents to operate, pay your labor, overhead, and all your ex- 
penses, 
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If I weren’t a retired man drawing pay from the Navy, I wouldn’t 
= able to make it. Now I think that is the shape of most of these 
ealers. 
Senator Keravver. All right, thank you, Mr. Elkins. 
All right, sir, was is your name? 


STATEMENT OF THOMAS A. HASTE 


Mr. Haste. Mr. Chairman, and members of the committee, my 
name is Thomas A. Haste, South Norfolk, Va. I live in South Norfolk 
which is situated between Portsmouth and Norfolk, a city of 25,000 
inhabitants, 714 miles square. We have 36 stations in our community, 
30 of them which are branded, 6 of them unbranded. Of those 6, of 
those 7 there are 3 that are Sun Oil stations. 

Last Wednesday night, 22 of the independent or branded station 
operators got together. We said we are going out of business at a 
3-cent allowance after we pay our rent. Twenty-two of us decided to 
go back to normal prices, which up until January 10 was 30.9, across 
these United States, the entire oil industry raised the price of gasoline 
1 cent, which made our price 31.9 which gave us a spread of 6.1 and 
6.5, paying our rent, which left from 414 to 5 cents a gallon which we 
could live with. 

But they were not satisfied. 

Senator Keravuver. Who was not satisfied ? 

Mr. Haste. The companies were not satisfied. 

Senator Krrauver. What companies? 

Mr. Haste. The major companies and Sun Oil Co. In Norfolk 
they did not go back up to the normal prices. In Portsmouth they 
lowered them 2 cents. Why, I cannot tell you. But every one of our 
stations in South Norfolk with the exception of the unbranded went 
back up last Friday morning. Friday afternoon a representative of 
one of our major oil companies went to one of our dealers and said 
“Tf you don’t go down we are going to run you out. But if you do go 
down we will give you a half a cent rebate on your rent at the end 
of the month.” 

The operator said, “Will you put it in writing?” He said, “I can’t 
do it.” 

Senator Kreravver. Who was that and who did he say that to? 

Mr. Haste. The oil company representative. May I use his name, 
Mr. Forrest? 

Senator Kreravver. Is Mr. Forrest the one that he told that to? 

Mr. Hasre. He is the operator. 

Senator Krravuver. Please stand up here. What is your name, 
Mr. Forrest ? ‘ 

STATEMENT OF JOSEPH S. FORREST 


Mr. Forrest. Joseph S. Forrest. 

Senator Kerauver. You are an Amoco dealer, are you? 

Mr. Forrest. Yes. 

Senator Kreravver. This gentleman is talking about you. Now you 
talk for yourself. 

Mr. Haste. Senator, may I conclude what effect the conversation 
with him had on us? 
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Senator Kerauver. All right, we will assume you had a conversa- 
tion with him. What effect did it have on you? 

Mr. Hasre. His representative had the effect on us to this: We 
stayed up until this morning and lo and behold, last night all of the 

as sales in South Norfolk were being funneled to this man’s station 
cause he went down at his representative’s request to 28.9 and we 
were getting 31.9. Wesure had a few friends; sure, they stayed with 
us, but the gyp joints like the unbranded, which you wipe your own 
windshield, they were getting their share. 

Last night the boys said, “We have had enough, we have got to go 
down. If you could see Norfolk, Va., about this time this afternoon 
and see the entire, nearly the entire, inhabitants rush to the naval base 
tosee President Eisenhower, you would see the gasoline buyers rushing 
to his station to buy American Oil Co. lower than every other station 
in South Norfolk had for sale. 

Senator Kerauver. Please tell us briefly, what happened. 

Mr. Forrest. Well 

Senator Kerauver. Who came to you and what did he say ? 

Mr. Forresr. Our regular national manager, Mr. O’Neill, came to 
me. 

Senator Kerauver. Speak louder. 

Mr. Forrest. Mr. O’Neill came to me and made the proposition to 
me that he would give us that adjustment on our rent provided we 
would meet the competition, and all other Amoco dealers, which I 
think were—gave me the margin of profit that I could operate on. 
We were formerly getting 6.1 and 6.5 and they raised it. When the 
gas war started we were getting 414 and 5, and then they came through 
and gave us another half cent which gave us 5 and 514. 

Well, the half-cent adjustment on my rent brought me within six- 
tenths of a cent of my normal spread without a gas war. So I felt like 
that rather than to lose the business to these unbranded stations, Spur 
and some of the others, that I could operate better that way and I 
dropped my price down. 

Senator Kerauver. What did he say if you didn’t do it? 

Mr. Forrest. Well, he said he would get another operator for the 
station. 

(The following letter was offered for the record :) 





AMERICAN Ort Co., 
New York, April 9, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, Commitee on the 
Judiciary of the Senate of the United States, Washington, D. C. 

DEAR SENATOR KEFAUVER: The facts, as we have developed them, present a 
somewhat different picture from that given in the testimony of one of my com- 
pany’s dealers, Joseph S. Forrest, South Norfork, Va., before your committee on 
March 25. A witness for our company will be glad to appear before your com- 
mittee and testify to the following facts: 

When Forrest first opened his station in 1955 he was given a reduced rental 
in order to assist him to get started, and this financial assistance was carried 
on for several months longer than originally anticipated. Never strong finan- 
cially, he nevertheless succeeded in buying out two partners who originally 
shared this station with him, and he was operating this station alone when 
the current price war started. 

When the price war broke out, our company came to the assistance of its 
dealers in Norfolk to enable them, if they desired, to post prices competitive 
with those posted by other stations engaged in the price war. At first we ab- 
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sorbed all of the reduction in price beyond the first 1.6-cent drop of the prevail- 
ing level of retail pump postings from normal. Later, this policy was liberalized, 
and all the reduction except 1.1 cent was absorbed by the company. With present 
postings at 26.9 cents, 5 cents below normal, the dealer absorbs 1.1 cents and 
American absorbs 3.9 cents. 

Mr. Forrest, who is inclined to be somewhat of an organizer, undertook to per- 
suade Amoco dealers in the Norfolk area to ignore the price competition and to 
post normal prices. When Mr. Forrest and several other Amoco dealers raised 
their prices to 31.9 cents while competing stations were posting 28.9 cents, Mr. 
Forrest’s gallonive decreased from 22,000 gallons in December to 11,000 gallons 
in January and February. This was typical of the results at the other Amoco 
stations where the dealers ignored the competitive prices. The severe loss in 
gallonage by our company, as well as by its dealers, was a matter of major 
concern to us due to the risk that much of the lost gallonage might not be re- 
covered even after the price war ended. We had no alternative but to discuss 
the matter with the dealers in question. It was in the course of such a discus- 
sion that, according to Mr. Forrest, Mr. Oneal, representing our company, threat- 
ened to get another operator for the station. Mr. Oneal’s version is that he 
indicated to Mr. Forrest that if the latter had concluded that he could not make a 
financial go of the station he would look for another operator. In any event, 
when Mr. Forrest indicated that he was not desirous of giving up the station, 
that was the end of that discussion. In fact, at that same meeting, in order to 
afford Mr. Forrest further financial assistance and enable him to be competitive 
and endeavor to retrieve his lost gallonage, Mr. Oneal offered to forgive one-half 
cent per gallon of the rent on the service station and to waive the minimum 
monthly rental. Mr. Forrest accepted. 

What is significant—and this would not be disputed by Mr. Forrest—is that in 
the absence of any financial assistance from American he could not have survived 
as a dealer. Under these circumstances it is ironical indeed that Mr. Forrest 
should be called as a witness to support legislation which is designed to bar 
such price assistance to dealers. 

I request that this letter be included in the public record of your committee’s 
proceedings. 

Yours very truly, 
RopNey M. Nasu. 


Senator Keravuver. We want to get your statement, Mr. Heizer. 


Can we print your statement in the record, and you can tell us what 
you have to say, or do you want to read it? 


STATEMENT OF JAMES W. HEIZER, EXECUTIVE SECRETARY, 
VIRGINIA GASOLINE RETAILERS ASSOCIATION, ROANOKE, VA. 


Mr. Heizer. I would prefer to read it, sir, if I may, and I will 
speed it along very quickly. 

Senator Keravver. V ery well. 

Mr. Heizer. Mr. Chairman, and members of the Senate Antitrust 
and Monopoly Subcommittee, I am James W. Heizer, executive sec- 
retary of the Virginia Gasoline Retailers Association, Inc. 

Our members are taken from the approximately 6,000 retail gaso- 
line dealers in Virginia. Although our association is but 14 months 
old, we speak for 530 dealers who are paid and active members. 

Having been a retail dealer myself for some 6 years; served as 
executive secretary of the Roanoke Valley Retail Gasoline Dealers 
Association, Inc., for 214 years; and for the past 14 months as execu- 
tive secretary of this, our State association, I feel that I am well 
qualified to testify before this group upon the destructive effects of 

rice discrimination as practiced by major oil suppliers. And hand 
in hand with the price discrimination and the intimidation and 
coercion of their dealers. 
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First, let me remind you that the major suppliers would have you 
believe that these practices do not exist. They would have the public 
and our elected representatives in Congress believe that the anguished 
cries of agony from those few small-business men, who are heard as 
they are being crushed into oblivion, are only a few remote instances. 

They would have you believe, and have publicly stated, that those 
cries come only from the inefficient, the poor businessman, the sore- 
heads, the men who have not the intelligence or business acumen to 
even be in business. They would have you believe that the better serv- 
ice station dealers are happy and content with the treatment they re- 
ceive from their supplier. 

I swear before you gentlemen today that this is a deliberate false- 
hood—a falsehood which they have attempted to foist upon you and 
upon the American public. These cries may sometimes come from 
the inefficient—that is inevitable—but the great and vast majority 
come from the older and more established men in business, the men 
who by their efficiency and success have established themselves as suc- 
cessful small-business men and as leaders in their community. 

To dispel this illusion created by the great and powerful oil com- 
panies through their paid lobbyists and gigantic propaganda cam- 
paigns, I have with me today well over 200 service station dealers 
from Virginia. These men are some of the best and most successful 
dealers to be found in our Commonwealth. 

They are leaders in civic and community affairs. And many of 
them have been successfully ope. ating service stations for 15, 20, 25, 
and even 30 years or more. Ask them if you will whether or not 
they are happy and satisfied with the treatment they are afforded by 
the supplying company. They have told me that they are not, and 
they have asked me to convey that message to you and to plead for 
enactment of S. 11 into law. 

Price discrimination, as practiced by the suppliers in the gasoline 
business, has lead to untold suffering and hardships for hundreds 
and thousands of dealers and their employees in Virginia. Even as 
I speak, the death knell is being sounded to additional service-station 
businesses in that area in and around Norfolk, Va. 

And since writing this I might also add Fredericksburg, just 50 
miles out of Washington—I was informed the other night they have 
a price war started, price discrimination; they are being informed 
they will not be given a subsidy unless they cut the price according to 
the dictates of the supplying companies. 

How is it being brought about, this strangulation of small business 
that a few scant months ago were providing a livelihood to the dealer 
and his family, and to his employees and their families? 

Price discrimination and the attendant intimidation and coercion 
of dealers by supplying company representatives to force dealers 
against their will to meet lower price offerings of unbranded service 
stations and post exchange-ship’s stores facilities, supplied, in many 
instances, by the major oil companies themselves at favored prices: 
also the phony competition generated by the companies through their 
operation of company or commission agent stations which sell below 
their cost of doing business in a bold effort to control retail prices and 
the retailer’s margin of profit. 

These are the very practices with which we are being confronted, 
gentlemen. And the tactics being used by supplying company rep- 
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resentatives to intimidate and coerce supposedly independent busi- 
nessmen to met competition in this allegedly free competitive enter- 
prise system almost defies description. 

There are dealers in this room who have been subjected to shameful 
tactics and brainwashing which would put the Nazis and Communists 
themselves to shame. 

Men of free will and high business ethics have been subjected to 
third-degree lectures for hours in an effort to break their will and 
force them to sell their merchandise at prices which sound business 
practices would not permit. 

The Virginia Gasoline Retailers Association has filed complaints 
with the Federal Trade Commission and the Department of Justice 
against two companies for price discrimination and price fixing. We 
are hopeful that we may in time secure some relief under existing law. 
But we are confident that, if charges are brought as a result of these 
complaints, the companies charged will undoubtedly plead good-faith 
defense. 

I would refer also to the fact that the recent 1-cent-a-gallon increase 
in gasoline prices has been canceled or cut in half in many parts of 
the country, but that no such reduction has been made in Virginia. 

Could it be that the public is being gouged in most parts of the 
State to offset losses incurred in the Norfolk area price war? 

The people whom I represent have given very careful consideration 
to all of the implications of this legislation which we know as the 
equality of opportunity bill. 

We are not so bold as to believe that it is the full and complete 
answer to our most pressing of problems, that of price wars, but we 
do believe that it will be helpful to the retailer and to the public in 
general. Price discrimination as it flourishes today can only foment 
price wars. It only kindles the flame, heaps more coals upon the fire, 
and fans the flame into a roaring inferno. 

This bill has been endorsed by the National Congress of Petroleum 
Drbeitien, with whom we are affiliated. At our State convention it 

yas unanimously endorsed. And within the last month on that at 
dealt three of the larger local associations in our State have voted 
their approval of this measure without dissenting vote. 

I feel it is my duty however to warn you that there is a diabolical 
conspiracy among major oil suppliers and other elements within the 
petroleum distribution system to discredit this legislation. 

A very clever propaganda campaign, which seems to be following a 
uniform pattern, is being used to confuse and divide retailers with 
the ultimate purpose of either delaying action on the bill or defeating 
it entirely. 

Through printed material and through meetings and personal con- 
tacts, all of these people are referring. to this measure as the “anti- 
good faith competition” legislation. “Antigood faith” indeed. 
Cleverly worded propaganda such as this would cause almost anyone 
to pause with apprehension. You might as well speak out publicly as 
being against motherhood and for sin. 

Members of our association have furnished me with copies of propa- 
ganda material which has been mailed them by their supplying com- 
panies. Tremendous propaganda pressure is being exerted upon the 
retailers in an effort to confuse and disorganize our ranks. And yet, 
when you have seen one such publication you have seen them all. 
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With some variation in the wording, they are all the same. It has all 
“come off the same press” so to speak. 

On January 31, I happened to be in Richmond, Va. I was told by 
several of our members, who were also officers or directors of the local 
Richmond Retail Gasoline Dealers Association that they had been 
asked to attend a meeting set for that date at the division office of 
Esso Standard Oil Co. to discuss this bill, S. 11. 

As executive head of their State association, they invited me to 
attend the meeting and I readily accepted. Now mind you I was in- 
vited to this meeting by dealers, not by oil industry officials who it 
later developed were in attendance. 

Present at the meeting, in addition to officers and directors of the 
Richmond Association were the division manager of Esso Standard 
Oil Co., the executive secretary of the Virginia Petroleum Jobbers 
Association, the president of the Virginia Oil Men’s Association, a 
representative of the Virginia Oil Industries Committee, and a repre- 
sentative of the Virginia Petroleum Industries Committee—all 
avowed opponents to this bill. 

I was pleased at the opportunity to attend the meeting, for I had 
consistently advocated that such a meeting be held between repre- 
sentatives of the jobbers, the major suppliers, and the retailers, but 
I must admit that I felt a bit of affront that I had not been invited 
by the sponsors of the meeting when the others obviously had been. 

Although feeling as though I were a little bit of an unwelcome 
guest, I proceeded to make myself at home. 

The meeting lasted for some 214 hours, with questions and answers 
from both sides, and with the anticipated references to the anti-good- 
faith legislation by supplier representatives. 

Left unanswered throughout, however, were these questions: Were 
not the suppliers giving some rental concessions and secret rebates ? 

Were not many of the suppliers making use of price discrimina- 
tion ? 

Were not the major suppliers selling gasoline to many of the un- 
branded station operators, and at prices some 3 to 31% cents below 
dealer cost, and then asking their dealers to fight this competition 
with their own money ? 

Gentlemen, we wish to go on record as being in favor of this bill, 
S-11. Do not be disconcerted by those few captive dealers who have 
responded to the tremendous propaganda pressure brought about 
through the prestige and economic pressure of the suppliers. 

To fully understand the problem which is presented, you must 
realize that most dealers are in reality captive lessee dealers who 
operate on short-term leases of 1 year or less. Many with a 30-day 
cancellation clause. 

You can readily realize what economic pressures can be brought to 
bear under such circumstances. 

Many dealers have lost their entire savings and even been left in debt 
as a result of price discrimination. We must be protected from this 
deadly practice of price discrimination for the future. 

All we ask is that we be afforded the opportunity to purchase our 
products under the same terms and conditions as the competition across 
the street or down the street, and let us all compete on the save level 
upon the basis of service and efficiency. 
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Only under these circumstances may we have true free competition 
and equal opportunity for all. 

Senator Keravuver. All right, Mr. Heizer. 

Any questions? 

Senator Dirxsen. I have a question, Mr. Heizer. I notice at the 
bottom of page 2 of your statement, the fifth line from the bottom, you 
say: 

Price discrimination and attendant intimidation and coercion of dealers by 
supplying companies’ representatives to force dealers against their will to meet 
lower price offerings of unbranded service stations and post-exchange ship-shore 
facilities supplied in many instances by the major oil companies themselves at 
favored prices and also the phony competition generated by companies through 
their operation of company or commission agencies which sell below their cost 
of doing business in a bold effort to control retail prices and the retailers’ 
margain of profit. 

I was thinking about what Mr. Haste said a moment ago that he and 
almost all of his associates went up to the normal price. 

Mr. Haste. One hundred percent. 

Senator Dirksen. And then found all the business going to a cut- 
rater. 

Mr. Hasve. No, to a company station which is a lessee. 

Senator Dirksen. A lessee. 

Mr. Haste. Yes. One that the representative talked him into going 
down by offering him something our companies couldn’t offer us. 

Mr. Heizer. And I included a dealer, a branded dealer. 

Senator Dirksen. I wonder what a company with a number of 
outlets does when suddenly its gallonage goes down and it has to meet 
competition ; what does it do? 

Mr. Heizer. Let me ask you this question. Why does it go down? 

Senator Dirksen. I don’t know. I am not in the trade. 

Mr. Hetzer. Somewhere along the line some unbranded operator 
has bought some gasoline going cheap on the market. Some distressed 
gasoline. Maybe he has ten that gasoline at 3, 314, 4 it might be 
5 cents below what a dealer would have to pay for the programs. Sure 
he can cut the price. If a dealer were permitted to buy that cheaply, 
he could do the same thing. But they have a rigid tank-wagon price 
for the dealer, the unbranded operator can buy on the spot market 
at any price that he can exact from them. 

Senator Dirksen. But Mr. Ward just mentioned a moment ago that 
it appeared this independent competition was going to get more rugged 
down there. 

Mr. Heizer. Because they are building more. 

Senator Dirksen. If it does get more rugged, what happens if a 
company tries to defend itself against that kind of competition and 
keep its business, if it can? 

Mr. Herzer. I would say first, sir, they can quit selling the gasoline 
to these unbranded people so cheaply. They won’t permit the dealer 
to buy at that price, why sell at such a terrifically low price to the 
unbranded operator ? 

Senator Dirxsen. It is probably not the same company. It could 
be, but it was testified that, not all the majors, but a substantial 
number, are competing in that market. 

So in the case of Mr. Whittmore, for instance—— 

Mr. Hezzer. That is true. 
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Senator Dirksen. They might have an independent who gets some 
grade of gasoline from the Esso Co., I wouldn’t know, but on the 
other hand it could be from Texaco, it could be from an independent 
refiner, it could be from somebody else, so what do you do about hold- 
ing onto your customers and your gallonage if you can, under those 
circumstances ¢ 

Mr. Herzer. I would believe this 

Mr. Forrest. I will comment on it if I could. 

Senator Keravuver. Here is a man who held up his hand. 





STATEMENT OF WILLIAM PLUMMER 


Mr. PrumMer. I am William Plummer. I am in South Norfolk. 
I am at Bainbridge Boulevard. A year ago it was approximately 
10 stations on the boulevard and we were pumping approximately 
250,000 gallons a month. Since that time 2 of these unbranded 
stations have come on our particular street, I am just talking about 
and 1 is Spur and the other is Best. We got reports now the com- 
pany that is furnishing them the gasoline, Spur in particular, is the 
Gulf Oil Co., and they have always given us the impression when we 
were fighting competition that it was a third-grade gasoline, which 
we have proof that we can get that the gas is identical it comes out 
of the same spigot for their regular and their high test that they 
sell to Spur. 

They sell it to them cheaper. Well, we also know that in the month 
of January 

Senator Keravver. Just a minute. How did you know that? You 
say it is the same, that Gulf is selling the off-brand dealer the same 
gasoline they are selling you. How do you know that? 

Mr. PLtumMer. We watch the trucks when they go load the Gulf 
station and go carry them back to Spur. 

Senator Keravuver. You mean the same Gulf truck? 

Mr. PrumMer. The Gulf truck does not deliver it, sir. 

Senator Krerauver. Does the jobber? 

Mr. PLtumMer. Well, I believe it is M. & L. Distributors are the one, 
but they pull right up or right behind a Gulf truck. 

Senator Krerauver. In other words, it is the producer ¢ 

Mr. Prum™er. Gulf. 

Senator Kerauver. Gulf gasoline ? 

Mr. Ptum™Menr. Gulf gasoline, sir. 

Senator Krrauver. So they sell to you at once price and sell to the 
off brands at a lower price? 

Mr. Pitummer. They will sell it to their Gulf dealer at one price. 

Senator Krerauver. I mean the Gulf dealer? 

Mr. Ptum™er. I am a Texaco dealer myself. They will sell to the 
Gulf dealer at one price and the identical same gas they will sell it to 
Spur at another price. 

Senator Krerauver. You have seen with your own eyes ? 

Mr. PtumMer. Yes, sir. 

Senator Kerauver. How many of you dealers in here have seen it ? 

(Raising of hands.) 

Senator Kerauver. I see there are about nine of you. 

Mr. PtumMer. One other thing I would like to say, sir. We have 
some regular source of getting information from the boys with the 
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Gulf Oil Co. and with the Spur dealers and in the month of January, 
I said before that we pumped around 250,000 gallons a month on the 
boulevard, I am just approximating that estimate. In the month of 
January, this Spur station pumped 86,000 gallons and the Best station 
pumped 82,000 gailons. 

Senator Keravuver. How much did you pump ? 

Mr. Prummer. I pumped 12,000. Thank you, sir. 

Mr. Herzer. We do believe this bill will be corrective for such prob- 
lems as this, why should Spur or anyone else be permitted that dis- 
criminatory lower price as — their dealer really. 

Senator Keravver. In selling the off-brand company ? 

Mr. Heizer. That’s right. 

Senator Krrauver. Do you want to add something ? 

Mr. Forrest. Yes; I would like to comment on Senator Dirksen’s 
question to Mr. Heizer. He asked him what would keep these—I 
believe you asked him what would keep the major oil companies from 
meeting their competition? Actually, [in my opinion, in the month of 
December, I pumped approximately 22,000 gallons of gas. In January 
all of our Amoco dealers got together and decided to hold our price up, 
that we were not going to participate in it at our expense, and we would 
hold onto our price regardless of what happened unless our company 
allowed us the full amount that they wanted us to cut, in other words 
if they wanted us to cut 5 cents, they cut the price to us 5 cents. So in 
effect 

Senator Dirksen. You say that is what you want ? 

Mr. Forrest. Yes, sir. 

Senator Dirxsen. Then you want a guaranteed profit ? 

Mr. Forrest. Sir? 

Senator Dirksen. You want a guaranteed profit. 

Mr. Forrest. I want my normal spread on my gasoline. 

Senator Dirksen. You want a guaranteed profit; isn’t that it? 

Mr. Forrest. Not necessarily guaranteed. In other words, if they 
want to cut the price 5 cents, they cut their price 5 cents then I 

Senator Dirksen. But you want your spread in every case to be the 
same ¢ 

Mr. Forrest. I want to be able to set my price. 

Senator Dirksen. You want a guaranteed allowance, shall we say / 

Mr. Forrest. I don’t feel it is the correct term. 

Senator Dirksen. Could you supply the term ? 

Mr. Forrest. Well, I feel like I want to be free to set my own price 
and I want to set it at a price where I feel like I can make a profit on it. 

Senator Dirksen. But you want to feel sure that the spread is 
assured by your supplier. 

Mr. Forrest. Well, no, sir-——— 

aie Direxsen. That is between at what you buy and for what 
you sell ? 

Mr. Forrest. No, sir. I only mean if they want me to cut their 
price 5 cents, that they cut their price 5 cents. 

Senator Dirxsen. Yes, in other words, if you cut your price 5 cents, 
they must cut it 5 cents? 

Mr. Forrest. That’s right. 

aa Dirksen. But that would preserve your spread; would it 
not 
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Mr. Forrest. That would. It would allow me the prerogative of 
setting my own price. 

Senator Dirksen. That would be a guaranteed spread, I think. 

Senator Keravver. Allright. What happened ? 

Mr. Forrest. So, like I say, in January I sold approximately 22,000, 
in December I mean I sold approximately 22,000 gallons of gas. In 
January after we dealers got together and decided to hold our price 
up, my gas dropped down to between 11,500 and 11,552 gallons which 
was almost half, all right. Getting, answering questions, he said what 
would keep them from meeting their competition. I say drop the 
price like I want it to be dropped, drop it to 5 cents if they want me to 
cut it 5 cents, which they came along, in effect, and did. They in- 
creased my rofit from 5 to 514, and a rental allowance of another half 
“ye 1 brought it up to six-tenths of what I would make ordi- 
narily. 

Senator Keravuver. All right, Mr. Forrest. 

Gentlemen, I must tell you we have people here from Arizona, 
Oklahoma, Texas, and Illinois. We want all four of them at one time. 
We are anxious to get on. We have had special requests for about 
four other witnesses this afternoon. 


STATEMENT OF E. B. PARKER 


Mr. Parker. I am E. B. Parker from Norfolk. 

Senator Keravuver. All right, Mr. Parker, please make it brief. 

Mr. Parker. You seem to be interested about this Spur deal and 
the Gulf product being sold from the Gulf—from the Sole station. 

I was the manager of a Spur station for over a year and I do 
know for a fact that Spur at that time was purchasing gas from the 
Gulf Oil Co., and I was selling the same gas for 414 cents cheaper 
than the Gulf station was and selling the same brand of gas that went 
into a Gulf station and I was an automobile driver for Esso Standard 
Oil and I have loaded out of the Gulf refinery on certain products of 
gas that we probably run out like aviation gas and necessity gas that 
has to go, and when we get low on it we have to borrow it from one 
major company and another, and I have seen the trucks pull in, the 
M. & L. Transfer Co., pull in, and be loading for a Spur station at 
the same time I would be loading for my destination. 

Senator Keravuver. That is Esso, too ? 

Mr. Parker. No, well Esso would only borrow like aviation product, 
I mean that was a necessity gas. It had to go and if we were low 
on it—I mean they had to borrow it in order to kee 

Senator Keravver. In other words, Gulf was selling to offbrand 
stations competing with regular dealers at 4 cents lower; is that it? 

Mr. Parker. That is right. 

And Cities Service used to sell to Dixie. 

Senator Kerauver. How much lower? 

Mr. Parker. I really don’t know what they were selling. 

Senator Keravver. All right. 

Thank you very much. 

Mr. Heizer. Mr. Chairman, unless there are questions from you or 
other members of the subcommittee, we have made arrangements for a 
dinner of this group of dealers who are present here today before they 
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return home, and if you have no further questions I would appreciate 
it if you might excuse me at this time. 

Senator Kerauver. We will excuse you. 

Now, we have Mr. Cronin. Will you come around ? 

Mr. Cronin is from Phoenix, Ariz. Also, Roy Allison, from Okla- 
homa City; Robert Helander, of Houston, Tex.; and Victor V. Pos- 
tillion, from Chicago, Ill. 

Before we hear from you four, let me speak to all of you dealers 
in the room. I know you all feel disappointed at not having a chance 
to speak. Let me ask you: How many of you dealers in one way 
or another feel that you have suffered from discriminations by the 
suppliers who furnish you with gas? 


STATEMENT OF THOMAS C. GIBBS 


Mr. Gipps. Esso did not affect me personally but I am too far from 
Portsmouth to be affected so I was not affected. 

Senator Dirksen. Where is your station ? 

Mr. Gress. Little Creek Road, ouside of Norfolk. 

Senator Dirksen. How far out? 

Mr. Gisss. Right at the county line. 

Senator Kerauver. May I ask you gentlemen while you are here, 
with how many of you were efforts made by representatives of the oil 
companies to pores H. R. llors. 11? 

Mr. Hasre. [ have printed matter. 

Senator Kerauver. I see some substantial number have held up 
their hands. 

Allright. Thank you very much, gentlemen. 

Do any of you want to submit statements about your particular 
situations in the form of a brief letter to the committee? We will be 
glad to receive them and place them in the file. 


STATEMENT OF H. I. FURMAN 


Mr. Furman. I am H. I. Furman from Portsmouth, Va. 

One other statement I would like to make is that all the Texaco 
dealers, in order to get a subsidy from the company, have to write 
them a letter first asking them for a subsidy because you cannot meet 
competition in that area. If you do not write the leiter, you do not 
get it. 

Senator Kerauver. You have to write a letter saying what? 

Mr. Furman. That you want some help in order to help meet com- 
petition in your area, That you want some help on your prices. 

Senator Kerauver. Thank you. Now, let’s get on here. 

Mr. Paul Cronin? 


STATEMENT OF PAUL P. CRONIN, PRESIDENT, ARIZONA GASOLINE 
RETAILERS ASSOCIATION 


Senator Kerauver. What is your position, Mr. Cronin? 

Mr. Cron1n. Senator, I am a lessee dealer and also am president of 
the Arizona Gasoline Retailers Association. I have a short statement 
here if you will give me a few minutes. I will be glad to read it, and 
I think it will cover my situation right quickly and save time. 
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Senator Dirksen. Is that an associate or affiliate of the Petroleum 
Congress ? 

Mr. Cronin. Yes. Approximately a hundred members now. We 
just formed this State association last month. We will get it; the 
exact figure I cannot give you, because I will have it when I get back 
home. We are to report from the various towns as to our membership 
as of February 28. 

Senator Dirksen. What percentage is a hundredth of the whole 
number of filling stations / 

Mr. Cronin. That is, I would say there are possibly between 600 
and 800 stations in the State. 

Senator Dirksen. Six and eight hundred. 

Mr. Cronin. My name is Paul Cronin. 

Senator Kerauver. Must you read your statement ? 

Mr. Cronin. I can get it quicker that way, what I have to say, and 
it will only be a few minutes. 

I ama service-station operator in Phoenix, Ariz., and I am president 
of the Arizona Gasoline Retailers Association, with offices in Phoenix. 

I have been in the service-station business for approximately 8 years, 
and prior to that time I worked for an automobile dealership calling 
on service stations. My present station is at 3341 North 16th Street, 
in Phoenix. I lease this station from General Petroleum Corp., which 
is a subsidiary of Socony Mobil Co., and have a supply contract with 
General Petroleum under which I purchase all of my gasoline and 
most of my motor oil from them. 

I went into this station in July 1954, and I have previously operated 
a Sheli station in Phoenix for 2 years. At the time I opened by Shell 
station in Phoenix in 1952, there had been no upset-price conditions 
in the Phoenix area for a considerable period, and, after studying the 
situation, I believed it would be possible to earn fair compensation 
for my labor in a service station there. 

However, I reckoned without major oil companies’ use of price- 
discrimination practices to reduce the dealers’ margin below the level 
which is set by free competition. 

The effect of these tactics in causing economic loss and in destroying 
the business lives of men in the service-station business is shocking. 
Based on our association records, return mailings on our newsletters, 
and check of members which I conducted, I can state that there has 
been a 50-percent turnover in service-station operators in our area 
in 1956. 

The station which I operated from 1952 to 1954 has changed hands 
four times since I gave it up. <A station a few doors from my house 
changed hands 3 times in a l-month period. These changes are busi- 
ness failures brought about by conditions in our industry. They are 
not only destroying the savings of the men who fail, but they are de- 
stroying public confidence in the stability of our industry, and many 
are sited sem what chance there can be for a small-business man 


under these conditions, 

I will try to state the two principal conditions or factors which 
have depressed the margins which we can earn on gasoline to a point 
where a majority of dealers cannot stay in business. First, there is 
the fact that one large independent station which was opened in the 
latter part of 1956 called “Fedmart” started selling gasoline under 
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its own name 5 cents below the price in major-brand service stations 
operated by lessee dealers such as myself. In fact, Fedmart sold 
gasoline at just about the price which I paid for it. 

Fedmart is supplied by a jobber-distributor of Richfield Oil Co., 
one of the major oil companies in the Western States area, and it is 
generally known that Fedmart is selling the product of a major oil 
company. 

Since Fedmart was selling gasoline in 1956 for the price which I 
was paying for it, I assume they must have been buying it quite a lot 
cheaper through this Richfield Oil Co. distributor. It is my under- 
standing that the normal jobber-distributor’s margin is only 2%4 
cents, and if that is all that this distributor is receiving, it 1s not 
enough to account for the 5-cent difference in retail price—even if 
the jobber gave their whole margin to this independent station. 

Richfield Oil Co. has been criticized by their branded dealers in our 
area who must compete with this off-brand station selling the same 
product at 5 cents less than their normal retail price. 

Senator Witry. Has Richfield many stations? 

Mr. Crontn. Yes; they do. They have several in Phoenix. 

Senator Witry. Competing with this very station? 

Mr. Crontn. Yes, sir. 

Senator Wiry. Do they charge the same price that the inde- 
pendent station does ? 

Mr. Cronin. No; they charge higher. 

Senator Wier. They are higher? 

Mr. Crontn. They are higher than the independent station. 

Senator Keravuver. As I understand it, you claim Richfield was 
selling oil to whom ? 

Mr. Crontn. To the jobber that is furnishing oil to this Fedmart. 

Senator Witry. The same gasoline? 

Mr. Crontn. As near as we can find out. 

Senator Wirry. At a lower price than they are selling to you, a 
legitimate service station ? 

Mr. Cronin. That is right, sir. About 5 cents. 

Senator Dirksen. Was it the same gasoline? 

Mr. Crontn. As near as we can find, it is the same gasoline. 

Senator Dirksen. But you are not sure? 

Mr. Crontn. It is coming from a Richfield distributor. We assume 
inasmuch as he is a Richfield examiner, that it is Richfield gasoline. 

Senator Dirrxsen. Of course, all gas looks alike except for the 
octane numbers ? 

Mr. Crontn. All that we have to go on. Richfield Oil Co. admitted 
it comes from the distributor. 

Senator Keravuver. Does it come from the same tank or truck? 

Mr. Cronin. It is trucked over from their distributor near San 
Diego, Calif. 

Senator Keravuver. Is that where you get yours? 

Mr. Cronin. No, sir; I get mine in Phoenix, out of the pipeline. 

Senator Wirry. No; the point is, the gas that comes from that 
tank goes to their stations as well as it goes to the independent 
stations ? 

Mr. Cronin. It goes to the independent station only. It is tanked 
over from the place near San Diego, Calif. 

Senator Keravuver. All right, Sir. 
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Mr. Cronin. But a representative from Richfield’s Los Angeles 
office who met with the Richfield dealers in Phoenix stated to them 
that it was not up to Richfield to interfere in this price situation and 
it was up to the jobber alone. He did not answer the question, 
“How cheap is Richfield selling this gas for the off-brand price to be 
5 cents under major-brand regular ?” 

Of course, everything points to their discriminating in price in 
favor of the jobber and this off-brand station and discriminating 
against their own branded retailers. However, our attorney told us 
that this is what the Supreme Court said was legal in the Standard- 
Detroit decision on account of the “meeting competition” loophole. 
That is one reason why we so strongly support the equality-of- 
opportunity bill to close this loophole. 

The other factor which has reduced our margins below the level 
established by free competition is a different kind of price discrimi- 
nation; namely, the type whereby a company gives a discount to one 
or some of its branded lessee retailers but not to all in the same 
competitive area. 

They give the discount to those they want to give it to and then 
only upon the condition that the dealer agrees to cut his retail price 
as they dictate and post large price signs at the price which they 
dictate. This practice was started in Phoenix by Shell Oil Co. in the 
fall of 1954. After that, other oil companies aed the same prac- 
tice, choosing the dealers they would give the discount to and requir- 
ing them to post cut-price signs if they were to receive it. 

Companies which sdoiaed this method with only slight variations 
are: Texas Co., Richfield Oil Co., and my own company, General 
Petroleum, which is a subsidiary of Socony-Mobil. I have personal 
knowledge of these practices by these companies through interviews 
with their dealers, and of course by my own experience with my own 
company. 

There are also similar reports of other companies in our area using 
the same methods, though I have not verified these reports. 

My own case was as follows: During 1955 and the first part of 1956, 
my retail price for regular was 31.9 cents a gallon, of which I paid 
the supplier 26.3 cents, giving me a margin of 5.6 cents per gallon. 
In the latter part of the year, 1955, the company representative called 
on me and said I would have to cut my price on regular 2 cents and 
that they would give me a subsidy of 1.4 cents a gallon on regular. 
They gave me the subsidy, but I refused to cut my price and they took 
the subsidy away again in February of this year. They then told me 
in no uncertain terms that I would be left high and dry unless I fol- 
lowed their direction and cut my price to 29.9 cents, and they pointed 
out that the Mobil dealers who were closest to me were following the 
price which they dictated and that I would have to do likewise. 

Realizing that I would be unable to stand out as a small-business 
man against their price policies, I gave in and set my retail price at 
29.9 cents. 

In the meantime, there had been a general price increase in the 
tank-wagon price to retailers of cakall cent per gallon, and I was 
paying 26.8 cents per gallon for gasoline. Thus I would have a margin 
of only 3.1 cents on the 29.9-cent price which they dictated but they 
gave me a subsidy of 1.9 cents, giving me a 5-cent margin, 6 cents 
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below what I had been receiving before they started to control my 
rices. 

" Of course I know that they can take even this subsidy away at any 

time after getting the 29.9-cent retail price firmly established. 

If my company, or any oil company, wants to give a tank-wagon 
price reduction to get additional business in the area, I think it is 
only fair that this reduction should go to all dealers in the area who 
must meet the same competition. 

So long as they can give this discount to a few dealers and deny 
it to others, they will be able to fix prices through giving the discount 
only to retailers who will follow the price that the company advises. 

However, our attorney tells us that the companies claim the right 
to do business this way on account of the Supreme Court decision in 
the Standard-Detroit case. It is no wonder that the companies like 
things the way they are and are opposing this bill which will change 
the Supreme Court decision to prevent such price discrimination. 
They are using pressure and propaganda on dealers all over my State 
to get them to oppose this bill. 

On this, the only company that I can directly find that have done 
that is Standard of California on their Chevron dealers. I was called 
to a Chevron dealer 

Senator Keravuver. You were called to what? 

Mr. Crontn. I was called out to a Chevron dealer right after the 
representative had left. He was quite concerned. He said the dealer 
representative gave him the type of letter to send, the type of tele- 
gram to send, and stayed there until he called the telegram in and 
charged it to his phone. 

The letter was addressed by the dealer representative in the presence 
of the dealer and was mailed. The dealer did not address the letter, the 
envelope. I checked with three other Chevron dealers and I found 
the same thing existed, but they were afraid to give me a statement 
on it, afraid of retaliation and losing their stations. 

Senator Witey. Who did the letters go to? 

Mr. Crontrn. To their various Congressmen. 

Senator Wirey. You don’t have a copy of this letter / 

Mr. Cronin. They would not give it to me. 

Senator Keravver. Who is Chevron / 

Mr. Crontn. Chevron is the lessee of stations of Standard of Cali- 
fornia. I have come here all the way from Arizona to give you first- 
hand information on what our dealers really need and I hope I have 
been of some help. 

Mr. Chairman and members of the committee, what we need is pro- 
tection against price discrimination, and that means we need adop- 
tion of Senate bill 11. I sincerely hope that you will give your earli- 
est possible approval. 

Senator Kerauver. Suppose we have all of you gentlemen make 
statements and then let’s see if we have any time for questions. 

Is Mr. Postillion here from Chicago? 

Mr. Postillion, you have got a statement; have you not ¢ 

How long is your statement, sir? 

Mr. Postizxii0n. Well, about 8 pages. 

Senator Kreravuver. Is it possible for you to summarize it? 
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Mr. Posritii0N. Senator, it is just about impossible. This has to 
do with my experience in the service-station business and I would 
like to give it to you. 

Senator Krravver. You mean your personal experience 

Mr. Posritnion. My personal and association activity also. 

Senator Keravver. All right. Please go ahead. 


STATEMENT OF VICTOR V. POSTILLION, PRESIDENT AND EXECU- 
TIVE DIRECTOR, GASOLINE RETAILERS ASSOCIATION OF METRO- 
POLITAN CHICAGO 


Mr. Posrmyion. My name is Victor V. Postillion, I live at 1541 
North Harlem Avenue, Oak Park, Ill. I am president and executive 
clirector of the Gasoline Retailers’ Association of Metropolitan Chi- 
cago, with offices in the Peoples National Bank, 8 North Ogden Ave- 
nue, Chicago, II]. 

My experience in the service-station business dates back to 1930 
when I was first employed as a service-station attendant by the Stand- 
ard Oil Company of Indiana. That was prior to the so-called Iowa 
plan when all major suppliers operated the great majority of the 
service stations as company stations. When the Iowa plan was put 
into etfect, I became a lessee-operator for various major oil companies 
and continued in that capacity until 1947. 

My interest in association activity began in 1931 and I have held 
various positions with the organization, becoming its president in 
1948. The Gasoline Retailers Association of metropolitan Chicago 
is the largest metropolitan dealer organization in that it has approxi- 
mately 2,800 members of a possible 4,800 in the metropolitan area. 
Nine persons are employed by our organizations. The rate of mor- 
tality—that is, the number of changeov ers in our industry—is so tre- 
mendous in our area that we, ourselves, marvel at keeping our organi- 
zation at its present membership. 

My statement deals with price-discrimination practices by major 
gasoline supplying companies in the distribution of their products to 
service-station operators. 

Now let me tell you of my personal experience in this business. 
During the time I was operating my service station and as far back 
as 20 years ago, a vicious plan of meeting competition was evolved 
by the Standard oe Company of Indiana, the price leader in the 
Middle West, Caesar, which came to be known in the trade as the 
Chicago Plan of methine competition. 

Under this plan, each company would subsidize one or two dealers in 
competition with an off-brand dealer, who was cutting prices, in the 
hope that the cut-price station would come back to a normal price. 
The subsidy to the favored dealers would be as much as 5 cents per 
gallon at the very lowest retail price, which price might be as much 
as 10 cents lower than the retail price of similar dealers of the samie 
company in the surrounding area. 

In my time, I have seen this vicious discriminatory practice foisted 
on retailers in C hicago and subur bs time and time again. 

At one time I operated a service station which was 20 blocks awa 
on a main thoroughfare from a corner—this might be bad Englis 
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but it is mine—from a corner where a chronic price cutter operated a 
station. 

In the vicinity of this corner, my supplier had a station which the 
supplier would subsidize to meet the competition of the price cutter. 
During these periods of upset my supplier would deny me the low 

rice that the customer of the same company 20 blocks away would 
buying for. 

I will tell you the exact prices: I would pay a tank-wagon wholesale 
price of 23 cents for my gasoline which I had to sell for 28 cents in 
order to make a livable margin. Meanwhile, my supplier was selling 
the same gas to another of its outlets 20 blocks away at a price of 13 
cents, which he, in turn, would sell to the public at 18 cents in order 
to meet the cut-rate competition. It is apparent to you gentlemen 
that he was selling the same gas to his customers at 5 cents less than 
I was buying it for from our mutual supplier. 

What was the result of this vicious discriminatory practice ? 

During these periods of upset I regularly lost as much as 10,000 
gallons of sales which was about one-fourth of my business. 

Senator Keravuver. Is that a week or a month? 

Mr. Posritzi0oN. It was a month. 

I was not the only one. Other gasoline dealers, east, west, north, 
and south of this corner, lost business. - 

Perhaps not as much as I did because I was on a main thorough- 
fare—but each lost substantial amounts of their business to this island 
of competition which had thus been created. 

The major suppliers would tell dealers that they were “teaching the 
cut-rate spenns a lesson,” but actually, they were not teaching him 
a lesson—but playing into his hands because the price-cutter’s volume 
. not decrease—he would actually double, triple, and quadruple his 
volume. 

And all of his increase would come from the normal gallonage of 
the stations in the same competitive area but outside the so-called 
island of competition. They were not able to cut their prices because 
they were not sold the same gasoline by their suppliers at the price 
sold other gasoline dealers on the island of competition. 

So you see, gentlemen, the major supplier argument that they must 
be allowed to meet this sort of competition on this basis is very weak, 
indeed. The major suppliers were not hurting the price cutter. 
They were just providing him with sufficient volume so that he would 
be content for a period of time. 

When the price cutter obtained that volume, he would generally 
raise his price on gasoline back to normal—to grab the profits on the 
enormous volume handed him by the major suppliers—at my expense 
and the expense of other dealers in the area—who lost their volume 
in the deal. The end result of this little price was that the major 
suppliers would thus protect their fictitious tank-wagon wholesale 
price in the area to the deteriment of the buying public. 

As you can see, gentlemen, under the Chicago plan, there is no free 
and open competition but a manipulated and rigged market, which is 
actually not competitive, in that only a few consumers would enjoy 
the low price in the rigged market, but under true and free competi- 
tion which S. 11 will tend to bring about, the entire population of 
the metropolitan area would enjoy the low price. 
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Water seeks its own level and so will the price of any item seek its 
own level, where the buyers of a like community are able to purchase 
it at the same price at wholesale. 

Remember, gentlemen, that in any given area like Chicago, there 
are as many as 800 potential price cutters—or about 15 percent of 
the total number of stations. And if price cutting starts in a mar- 
keting area it does not stay restricted to one island of competition— 
as the majors would want you to believe, but pops up all over the 
metropolitan area. 

The effect of the Chicago plan, gentlemen, is that the major oil 
“ee meet competition with the dealers’ money. 

The company I am talking about right here is the Standard Oil 
of Indiana because they were the only company with a thousand 
dealers in that area. 

Since, if a company is only giving a favored price to 40 of its gaso- 
line dealers to meet competition in 20 islands and that company has 
as many as 1,000 gasoline dealers—960 of these must meet competi- 
tion out of their margin—on a featherbed basis you know, because 
they cannot meet it completely, they would go broke, they would 
have to close up their stations with their own money or go broke. 

You can see, gentlemen, that the genius who evolved this plan did 
not care much about the public or even public relations within the 
industry and outside of it, and I can also include the companies’ stock- 
holders who actually are required to plough back their dividends to 
these major companies in the form of high retail gasoline prices. 

The public just cannot understand why it must pay 32 cents for a 
major product at one station and on the same day can see a price ad- 
vertised as low as 25 cents or 20 cents, at a station a mile away, and 
I believe everyone in this room has experienced that. 

In my own case I have had my customers accuse me of gouging 
them. Little did they know that my wholesale price was as much 
as 5 cents or 7 cents higher than the price a dealer posted selling 
the same brand a mile or two away. You can see my customers and 
I were both being gouged. 

If the free-enterprise system is to continue, then there should be 
no favored retailers within the same company in a given marketing 
area. The oil industry would have no need in their advertisements 
to tell the public what a great industry it is. A happy dealer, who 
has daily contact with the public, would be the companies’ best 
advertisement. 

The great minds of the oil industry have had 20 years in which 
to resolve this question. They should have come up with a solution 
which would do justice to the industry, the gasoline dealer, and the 
public. If they had, we would not be coming to you gentlemen today 
asking for help. I have always advocated solving the industry’s 
problems within the industry. 

You fellows have enough problems, but if no solution is found there, 
we must go outside the industry to solve our problems. The highly 
discriminatory practices, resulting in the highest mortality rate of 
any business, have made us come to you. 

S. 11 would make the so-called Chicago plan clearly illegal as 
a violation of the Robinson-Patman Act. 

What would be the result ? 








330 TO AMEND SECTION 2 OF THE CLAYTON ACT 


The general public, the gasoline dealers and the supplying com- 
panies would benefit from this corrective legislation, and I can include 
the jobbers also. 

The general public would benefit because the price of gasoline would 
seek its own level—which is always the most competitive price. 

The gasoline dealers would benefit in that there would be no favored 
dealer within their company, and all in the same marketing area 
would receive the same wholesale price, which would, in turn, make 
them competitive. 

The supplying companies would eliminate a great evil—the source 
of changeovers or dealer business failures. If this law passes, the 
suppliers would be obliged to meet competition on a nondiscrimina- 
tory basis in any marketing area, fairly and by giving the same whole- 
sale price to all their retailers. What would be the result ? 

Suppose in our previous discussion of an island of competition a 
price cutter reduced his price of gasoline and all the retailers of the 
metropolitan area could instantly and competitively meet that price, 
not just a favored few retailers in the immediate vicinity of the price 
cutter. Would the price cutter gain any gallonage? 

No, because the general public could purchase the product any 
place in the metropolitan area at substantially the same price as 
offered by the price cutter. Therefore, there would be no reason for 
anyone to become a promiscuous price cutter selling below cost, and 
that is the way it always is, as he could not thereby gain volume. 

The effect would be a stable market, where the only increase in 
gallonage would come from better and more efficient service to the 
public. 

Will this work? Yes— 

In Chicago in 1950—and I can say there was a disastrous gasoline 
price war, a gasoline price war started. 

The companies began meeting competition on a discriminatory basis, 
creating islands of competition. This angered the dealers so much 
that in a mass meeting we held at which over 2,000 dealers were in 
attendance, the great majority wanted to close all the stations in 
protest. But our attorney, Mr. James L. Griffin, was present, and 
described our rights under the Robinson-Patman Act, and how these 
rights were being violated by price discrimination. 

At this meeting it was then decided by the dealers that each should 
send the legal department of his supplier a letter demanding equal 
treatment. This was done. 

The following is a letter which was sent : 

LeGAL DEPARTMENT, 
Major Oil Co., Chicago Il. 

GENTLEMEN: Kindly make available to me the lowest price at which you sell 
your petroleum products to other dealers in the Metropolitan Chicago market. 

Information has reached me that you are making secret price concessions to 
many of your gasoline retailers in this marketing area. The uses of these 
concessions or “subsidies” result in your selling your gasoline to your favored 
dealers at a price which is lower than you are selling the same gasoline to me. 

I submit that these secret price concessions not only discriminate against me 
but are grossly unfair to the automobile drivers and owners in my neighborhood 
who have been buying your gasoline through me. 

Your discriminatory prices definitely violate section 2 of the Clayton Antitrust 
Act as amended by the Robinson-Patman Antiprice Discrimination Act. 


Your granting of secret price advantages to some of your dealers is not only 
illegal but is obviously unfair since all of your dealers in this area compete 
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both with each other and with all of the other dealer stations selling other brand 
gasoline. 


Your discrimination in favor of my competitors has deprived me of the ability 


to compete on equal terms and has resulted in injury and damage to me and my 
business, 


I request that you cease these grossly discriminatory practices and that you 
extend to me the lowest price given your most favored dealers so that I may 


continue to compete freely and fairly in this market in the sale of your gasoline. 
Yours truly, 


Owner. 
Station name: 


Address: 


Norre.—Original copy to supplier; 2. copy to James L. Griffin of Griffin, 
Gallagher & Griffin, attorneys for the Gasoline Retailers Association of Metro- 
politan Chicago, Suite 509—11 South La Salle Street, Chicago 3, Ill. ; 3. Copy to be 
retained by station owner. 


As a result of this letter going to the legal department of all the 
major suppliers and our decision to seek legal protection for our 
rights under the Robinson-Patman Act, the companies were com- 
pelled both by this letter and adverse public opinion to grant the same 
price to all gasoline dealers in the Chicago metropolitan marketing 
area, and I believe we must have gotten $25,000 worth of advertising 
from the newspapers who really reported it factually. 

We could not have paid for it. 

What happened? The moment all received the same buying price, 
the price war ended. 

But, as members of the committee know, just 1 year later, gasoline 
dealers’ rights under the Robinson-Patman Act vanished with the 
Supreme Court decision on the Standard-Detroit case. 

I would like to interject here that since the Supreme Court de- 
cision was handed down, you know my job is the job of a beggar, I 
go from oil company to oil company asking them to please abide by 
about 1 percent of the Golden Rule, to do unto others as you would 
have them do unto you, and just clean yourselves up, don’t get your 
eager beaver salesmen to go out and get these fellows to cut their 
prices because if they do, and they suffer a marginal cut, a margin in 
their margin of profit either going to go broke, but everybody, every 
company has eager beavers and the attitude of these oil companies 
since that Standard-Detroit decision has been “Down, boy, down, you 
have no more teeth, you can’t bite.” 

That is the attitude that I have experienced since this Standard 
Oil-Detroit decision. 

By that decision “meeting competition” which drives the dealers 
out of business and creates absolute major oil company monopoly is 
made lawful. 

After that decision, as dealers all over America who have been 
forced out of business through price discrimination know, the major 
oil companies and the Federal Trade Commission alike treated the 
Robinson-Patman Act as a dead letter. 

Gentlemen, isn’t it about time to put back the protection which the 
Robinson-Patman Act gave us, and which the Standard-Detroit de- 
cision took away ? 

With a third of the Nation’s service station operators failing in 
business every year, and with price discrimination causing thousands 
and thousands of these failures every year, we ask you to give us back 
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the Robinson-Patman Act by adopting Senate bill 11, the equality 
of opportunity bill. 

Based upon our experience this corrective legislation is absolutely 
neery to the dealers in our industry. 

I think you ey are aware of the major suppliers’ campaign 
against the bill. The major oil companies have a perfect right to 
lobby against this bill. But they do not have a right maliciously to 
deceive and pressure their dealers into writing letters stating that the 
dealer is against this bill, which is in the dealers’ interest. 

In Chicago the companies have organized meetings of 25 or so 
dealers and filled them with pure hogwash concerning the bill, imply- 
ing with untrue statements that the passage of this bill would be 
against their better interests—and stating to the dealers that, it would 
be a good gesture on their part to prove to the company salesman that 
the dealers had sent letters to their Congressmen against the bill, and 
especially those whose leases were about due to expire in 30 or 60 or 
90 days, implying with untrue statements that the passage of this bill 
would be against their better interests—and stating to the dealers 
that it would be a good gesture on their part to prove to the company 
a that the dealers had sent letters to their Congressmen against 
the bill. 

These retailers have been deceived and ore to send such com- 
munications. Remember, they are generally captive lessees, who can- 
not individually and freely express their sentiments. They must rely 
on their representative association heads to speak for them. And I so 
speak—even though I, too, may be subject to reprisals. 

I earnestly and sincerly request the early adoption of this correc- 
tive legislation. Thank you. 

Senator Keravuver. Mr. Roy Allison, from Oklahoma. 

Do you have a statement, Mr. Allison ? 

Mr. Atuison. Yes, sir, it is a short one, Senator. 

I would prefer to read it if I may. 

Senator ented All right, Mr. Allison. 


STATEMENT OF ROY E. ALLISON, PRESIDENT, OKLAHOMA 
GASOLINE RETAILERS ASSOCIATION 


Mr. Atuison. My name is Roy E. Allison. I am a service station 
operator in Oklahoma City, Okla., and president of Oklahoma Gaso- 
line Retailers Association. I am appearing here in support of Sen- 
ate bill 11 by the direction of our board of directors who have unani- 
mously endorsed this bill. 

They have sent me here to tell you that the oil companies’ propa- 
ganda campaign against this bill has not confused the service station 
operators of Oklahoma and that based on our experience with price 
discrimination practices, we desperately need the protection which this 
bill will afford. 

I have been a service station operator for approximately 10 years 
and am now the operator of a Phillips 66 station which is generally 
considered the company’s best outlet in the Oklahoma City area, so I 
was in this business 5 years prior to the Standard-Detroit decision in 
1951 and 5 years since, and I want to tell you that prior to that de- 
cision there were no price wars in Oklahoma in my experience—where- 
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as since 1951, we have had price war after price war started in every 
case by the oil companies’ price discrimination practices which were 
supposed to be illegal under the Robinson-Patman Act until that de- 
cision. 

I have made a study of pricing conditions in my State by talking 
with the few old dealers who have been in business longer than I have 
been, and they have told me that in the early 1930’s prior to the 
Robinson-Patman Act being adopted, they had price war conditions 
similar to those which have existed since the Supreme Court opened the 
“meeting competition” loophole in 1951. 

In my opinion what the companies are doing in Oklahoma with this 
“meeting competition” loophole is not meeting competition but de- 
stroying competition and destroying their own dealers. Yes, that 
is happening locally in Oklahoma City, Tulsa, and other towns in 
Oklahoma that I have been affiliated with or know anything about. 

I will choose one company as an example of what various companies 
are doing in Oklahoma City at the present time, namely, Mid-Con- 
tinent Petroleum Co., which distributed DX gasoline. 

This company, like the others in our area, wants to fight the off- 
brand stations with their dealers’ money instead of their own money. 
They want to charge their branded dealers a high price for gasoline 
which makes it impossible for us to compete with the independent 
brand stations, many of whom are also supplied by major oil com- 
panies but buying gasoline for 4 or 5 cents cheaper than we must pay, 
and that is happening to me right now, within a 3-mile radius my 
supplier is doing that. 

My own supplier, Phillips, delivers gasoline to me and to the Sears- 
Roebuck cutrate station out of the same truck, although Sears-Roe- 
buck is buying their gasoline so much cheaper than I am that there 
eee been long periods when they were selling it cheaper than I was 

uying it. 

I have complained about this condition to representatives of my 
supplying company and they readily admit it, but feel they have a 
right to do this under the state of the law which was created by the 
Standard-Detroit decision. 

Senator Kerauver. The same gasoline ? 

Mr. Auiison. Same gasoline. 

Senator Witry. Same community ¢ 

Mr. Auuison. Three miles apart. 

Senator Witey. Three miles? 

Mr. Auuison. Yes, sir; Oklahoma City. 

In other words, there is no longer any protection against discrimina- 
tion in Oklahoma City or Tulsa or any other city in the State of Okla- 
homa, the oil State. 

Coming back to DX Sunray, this company has been using the price- 
discrimination method to cut their branded retailers’ margins and 
make them pay the cost of competing with the off-brand stations. So 
long as a company can give a discount to some of its dealers and hold 
it back from the others, it is able to force these dealers to do their 
bidding. 

When some dealers are getting the discount, those who do not get it 
are simply forced out of business. 

Therefore, they are obliged to beg for this help and to agree to do 
what the company says on prices. 
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Also, the practice of price discrimination gives the companies yet 
another lever over their dealers’ heads, namely, that they will take 
away the discount if the station operator does not continue to do 
exactly as the company dictates to him, tells him what to do, and I 
would like to insert one thing here and it is this company I am talking 
about, the DX Sunray Oil Co., which is a big operator in the State 
of Oklahoma. It is a major company. 

Senator Kerauver. Is that a su sdioay of some other company ? 

Mr. Axuison. Senator, I don’t know. 

Can you answer that, Bill? 

Mr. Snow. Mid-Continent, I don’t think it is a subsidiary. It is 
one of the big ones. 

Mr. Atuison. I would like to say one thing which they told the 
dealer. He told him he could operate on the margin he was making 
in his station and even pay the help and he had to raise the price of his 
gasoline to even stay in business. This dealer came to me and told 
me this story, and there were tears in his eyes and he asked me, “What 
am I going to do,” and I said, “What did they tell you to buy.” 

He says, “Those pumps belong to the company and they say ‘We will 
set the meters.’ ” 

He said, “You run the station,” and that is gasoline in the ground. 
That is the truth, and if it was necessary you could send for the man 
to testify to it. That is actually the facts of a dealer in Oklahoma 
City, with this company. 

Requiring dealers to do what they are told under threat of losing 
their discount has made the companies more highhanded than ever 
in their dictation, and I would say that DX-Sunray is a primary 
example of this. I would like to read from one of several affidavits 
of dealers which have been turned over to me, which are being filed 
with the antitrust enforcement agencies for whatever action can 
be taken. 

Senator Krrauver. Do you have any exhibits you want to file ? 

Mr. Autison. No, sir, it would be a jeopardy to the station unless I 
could get itthrough. If the law, this loophole in the law, won’t protect 
that dealer he will get thrown out and I would not want to disclose 
it on that account, Senator. 

I do have the affidavits but I would rather hold it until I can see 
what the Federal Trade Commission could do. 

Since the dealer who gave that affidavit would be thrown out of his 
station for doing so unless one of the agencies which enforces the anti- 
trust laws can give him protection, I will not read his name into the 
record, but will tell you that his case, along with the others which I 
have here all dealing with the same company, is being presented for 
action which we sincerely hope can be taken under some section of the 
antitrust laws. 

In order that there can be action on price discrimination complaints 
under the Robinson-Patman Act, we sincerely hope—and that is the 
gasoline dealers of Oklahoma—that your committee will recommend 
the adoption of Senate bill 11. 

Thank you, Mr. Chairman. 

Senator Kerauver. Thank you, Mr. Allison. 

We have one more witness from this group: Robert Helander, of 
Houston, Tex. . 
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Mr. Helander, have you a statement? Do you want to read it! 

Mr. Hetanper. Yes, sir. My statement is very short, I have only 
one of the attached letters I would like to read and the other one is 
almost identical to the one that was read by Mr. Postillion just a few 
seconds ago so I will dispense with reading that one but I would like 
to read a copy of the other letter which is reprinted there and I shall 
offer both copies of the letters as exhibits. 

Senator Kerauver. All right; we will make it an exhibit. 

Mr. Hexanper. Yes, sir; I will offer this just as soon as I finish 
with it here. 


STATEMENT OF ROBERT H. HELANDER, HOUSTON, TEX. 


Mr. Hetanpver. My name is Robert H. Helander and I am a lessee 
service station operator in Houston, Tex. My landlord and supplier 
is the Texas Co. 

I am appearing here as the elected representative of Texas Service 
Stations Associated of which I am a director. We had a special 
statewide board meeting Monday, March 4, to consider the oil com- 
panies’ propaganda campaign against Senate bill 11, and our board 
voted unanimously to send me here to tell you that the service station 
operators of Texas want protection against price discrimination prac- 
tices and that we urgently request your approval of Senate bill 11. 

The oil companies’ propaganda campaign cannot conceal the fact 
that they want to go on using the same method of taking advantage 
of their dealers as they have in the past, namely, price discrimination, 
and that too much economic loss and human sallosting have already 
resulted from this vicious practice. 

Every year for the past 3 years the major oil companies have started 
a price war in Houston in the fall of the year; Gulf and Shell acting 
almost simultaneously were the companies which started these price 
wars all 3 years. 

In 1954 and 1955 they did this by giving a discount to some of their 
retailers provided they would post the price which the company dic- 
tated, thus forcing their other dealers not receiving this discount to 
lose gallonage unless they cut their prices and margins to stay in 
business. 

This year something unusual happened—Gulf and Shell—also 
Humble Oil Co.—and I might add there all the other companies except 
two, I name Gulf and Shell and Humble only because of the fact 
that they operate commission or C-type stations and automatically 
tend to control the price of gasoline in that area—gave the discount 
to all of their dealers, all of whom cut their prices under pressure from 
their own companies’ commission stations, but the discount was not 
sufficient for them to maintain their margins and follow the price 
pattern established by their suppliers’ commission operation. 

Two other companies in the area did not even treat their dealers this 
well; namely, Texas Co. and Phillips, which gave the discount to only 
some of their dealers, forcing these dealers to agree to reduce their 

rice to the companies’ dictated level even before the discount would 


anted. 
The discount would not be granted under any other conditions, and 
dealers to whom this discount was denied were left with prices 2 and 
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3 cents above the competitive price established by the price discrimina- 
tion practice. 

Apparently my supplier, the Texas Co., feels that they are justified 
under the Supreme Court decision in the Standard-Detroit case in 
such price discrimination practices. 

I would like to read you the letter which I wrote to them asking 
for the same treatment as other dealers with whom I must compete 
and their reply refusing me this equal consideration. 

Senator Keravver. Let it be made a part of the record as exhibit 
dla. 

(The letter is as follows:) 


ExHIsIT 3la 
OcToBEeR 16, 1956. 
The Texas Co., 
Houston, Tex. 
(Attention: Legal Department. ) 


GENTLEMEN: You are hereby requested to make available to me the lowest 
price at which you sell your petroleum products to other dealers in this market- 
ing area, and also to grant me the full amount of any rebates or special allow- 
ances granted to any other retailer in this area. 

Information has reached me that you are making secret price concessions and 
rebates to many of your gasoline retailers in this marketing area. The use of 
these concessions and rebates results in your selling your gasoline to your favored 
dealer at a price which is lower than you are selling the same gasoline to me. 

I submit that these secret price concessions not only discriminate against me 
but are grossly unfair to the automobile drivers and owners in my neighborhood 
who have been buying your gasoline through me. 

Your discriminatory prices definitely violate section 2 of the Clayton Anti- 
trust Act as amended by the Robinson-Patman Anti-Price-Discrimination Act. 

Your granting of secret price advantages to some of your dealers is not only 
illegal but is obviously unfair since all of your dealers in this area compete 
both with each other and with all of the other dealers’ stations selling other 
brands of gasoline. 

Your discrimination in favor of my competitors has deprived me of the 
ability to compete on equal terms and has resulted and is resulting in grievous 
injury and damage to me and my business. 

I request that you cease these grossly discriminatory practices and that you 
extend to me the lowest price and the full amount of any rebates given your 
favored dealers so that I may be able to compete freely and fairly in this market 
in the sale of your gasoline. 

Yours truly, 
Bos HELANDER, Owner. 


Mr. Hetanper. That will be made a part of the record, and here 
is the answer that I received from the Texas Co. which also should 
be made a part of the record. 

Senator Krerauver. Well, since your letter is exhibit 31a, the letter 
you received will be exhibit 31b. 

(Letter from Texas Co. is as follows :) 


Exursit 31b 


Tue Texas Co., 
Houston, Tewx., October 22, 1956. 
Mr. Bos HELANDER, 
Bob Helander Texaco Products, 
Houston, Tea. 


DeAR Mr. HELANDER: I have your letter of October 16, 1956. 

Our company’s action in assisting the Texaco dealers to whom you refer in 
meeting their competitive prices was entirely proper and lawful. When some of 
their competitors lowered their retail prices for gasoline, these dealers turned to 
the company for assistance—believing that it was impossible for them to sell 
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Texaco gasoline at a reasonable profit and meet these competitive prices unless 
the company made some adjustment in its price to them. Since it appeared 
after careful investigation that the dealers could not meet their competition and 
operate profitably, we gave them in good faith and on an individual basis a volun- 
tary temporary per gallon allowance to assist them in so meeting their com- 
petition. 

While stating that you are being “deprived of the ability to compete on equal 
terms,” your letter does not give the names and locations of any actual competi- 
tors whose lower retail prices you believe to be affecting your ability to compete. 
If there are such competitors and you feel that you need an allowance to assist 
you in meeting their lower prices, I suggest that you forward this information in 
writing with a request for assistance to Mr. A. M. Card, our zone manager, who 
would make an investigation of your competitive situation and otherwise give 
prompt attention to your request. 

Yours very truly, 


J. W. GREEN, 
Division Manager, Sales Department. 

Mr. Hevanper. Mr. Green is division manager of the Texas Co. 

Senator Wizey. Did youcomply ? 

Mr. Hetanper. I did not comply, sir. They knew the situation that 
I was in because of the fact that they had 2 other Texaco stations with- 
in 10 blocks of my own station to whom they were giving subsidies. 

I did not buy their plan because of the fact that it meant that 
I would have to take 1 cent on my regular and 114 cents on my premium 
gasoline out of my own pocket to go down to the prices that they 
quoted that I had to go to. 

To further the statement there was one dealer not too far from me 
who met their request, as I have often referred to, stood up on his hind 
legs like a poodle dog and begged for their help and decided that he in 
turn ai not go exactly as they planned for him to do. 

So he dropped the price of his gasoline, his regular gasoline, 1 cent 
below their recommended price and left his ethyl gasoline at 1 cent 
higher than their recommended price. The result was that they main- 
tained the subsidy on his regular and wiped out his subsidy on his 
ethyl until he brought the price down to where they told him to put it. 

Senator Keravuver. All right; proceed. 

Mr. Hetanper. During the 1956 price war, dealers on the average 
lost about 20 percent of their margin. 

When the price war was over, dealers got their normal margin 
back, but a few weeks later the major companies raised the dealer 
tank-wagon price 1 cent on regular gasoline and 2 cents on premium, 
in some cases, that is where some of them came out with his summer 
premium gasoline. 

Through price discrimination practices and the use of commission 
stations, the companies had forced the dealers to pay a substantial 
part of the cost of disciplining certain off brands which the companies 
desired to hold in check, but when it was over, these major suppliers 
increased their charge to us for gasoline so as to only accentuate the 
differential between prices in off-brand stations and in major brangk 
stations. 

I would like to take just one second. 

The reason that has been given us all these years is because of the 
fact that the independent operators of nonbranded gasolines are 
getting such a big bite of the gasoline sales in the city of Houston 
they have to whip them back into line so we went through a 7 or 45- 
day gasoline war which became pretty bad for our community because 
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we had been fairly free at times or most of tlie time, for this reason 
that we were going to whip the independents back into line. 

In the first place you can’t whip the independents back into line if 
that is their purpose by coming on just a few cents above them. 

If you are going to whip them back into line you have got to get 
down and whip them. 

Immediately or very shortly after that, the Texas Co. in particular 
came out with their tank-car gasoline which increased the price 1 cent 
a gallon, then on the fifth or seventh of January when the Humble Co. 
came out with their crude-price increase 2 days later the tank-wagon 
prices were raised to all dealers. 

Thus doing the exact opposite of what these men say, the oil com- 
panies said they were doing, they cut the price of gasoline to grab the 
business away from the independents and then raised the price of 
gasoline and drove them right back in in greater numbers and greater 
multitudes than they were in before. 

Senator Kerauver. You mean they drove them right back to the 
independents ? 

Mr. Hetanper. Drove them right back to the independents, and 
that is where they are right now incidentally so we are looking for 
another gas war. 

This of course is one of the things leading to such price wars— 
namely, that the major companies have a system for getting the 
highest possible price from all of their branded retailers rather than 
keeping their dealer tank-wagon price generally competitive with the 
price which off brands have to pay for gasoline. 

At the present time in Houston, I am paying more for gasoline than 
some of the off-brand stations are selling it for, which means that 
these off-brands must be buying gas at least for 4 or 5 cents and yes, 
10 cents a gallon beneath the price I have to pay. 

Throughout the country some off brands are supplied by independ- 
ent refiners and some by major refiners, and there does not appear 
to be much difference in the price which the off-brand stations have 
to pay for gasoline depending between the two sources. The big 
difference is in the higher price charge branded retailers by these same 
major suppliers. 

Service-station operators cannot afford the great economic loss 
which is forced on them through price discrimination in these price 
wars, discrimination between branded retailers of the same supplier 
and also between branded and unbranded. 

All we are asking is that the free-enterprise system be made to work 
for small business as well as big business. If practices such as price 
discrimination are allowed to continue and more thousands of small 
service-station operators are driven out of business and this I wish, 
the representatives of the oil companies are here, and IT hope they read 
the record, a current campaign which is being waged in Texas by the 
teamsters union to organize small-business proprietors in automotive 
businesses may well meet with the approval of many, many operators. 

As a legitimate trade association, we have tried to raise the stature of 
our members as independent businessmen and T have come here to 
Washington to bring this plea that a law be passed to enable small 
business to survive. 

But if this cannot be done and dealers go on being beaten into 
economic submission year after year, they will agree with the man 
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who stood up at one of our meetings recently and said, “I have been 
beaten down so long by big oil that I would like to have somebody come 
along with a club and do some beating on my side.” 

That concludes my statement. 

Thank you, Mr. Chairman. 

Senator Kerauver. Thank you, Mr. Helander. 

Mr. James L. Griffin, attorney for the Chicago retailers, is here. He 
wanted to testify but I understand, Mr. Griffin, in view of the limita- 
tion on time that you will file a statement ? 

Mr. Grirrin. That is right, Mr. Chairman; at a later date I will 
file a statement. I know you will be happy to hear that I do not have 
a prepared statement. 

Senator Kerauver. We would be glad to hear you testify but we 
appreciate your cooperation in the matter. In any case, we are glad 
to have you here, Mr. Griffin. 

You are the same attorney who was referred to by Mr. Postillion ? 

Mr. Grirrin. Postillion ; yes. 

I prepared that original letter, and I hope you understand the sig- 
nificance of that, Senator, that prior to the Standard of Detroit case, 
that letter effected a uniform price in the Chicago area, and just 
recently, I do not know, but these gentlemen have used an identical 
letter and the oil companies said, “Well, we no longer have to comply 
with that demand.” 

Senator Keravver. All right, thank you, Mr. Griffin. 

Mr. Cronin, Mr. Allison, Mr. Postillion, Mr. Helander, we are glad 
to have your statements. 

Does anyone wish to ask any of these four gentlemen any questions ? 
We have three other witnesses but we will stay as long as you wish. 

Senator Witry. Just one to the gentlemen at the end of the table. 
You spoke, I think, of Sears, Roebuck being given a preferential price. 

Mr. Auuison. Yes. 

Senator Witry. Was that given to them in order to meet competi- 
tion in their vicinity ? 

Mr. Auitson. Senator, they were given 2 cents below our retail 
market. The cutrate stations are, like someone here said this after- 
noon, I can’t remember who, but the independents across the Nation 
are allowed through the price-fixing of the major companies, in the 8 
areas, that they divide up into, they allow the independent station to 
operate the 2 cents under our market. 

Senator Wirry. I understand that, but I was trying to find out 
what the justification was, if any, for giving Sears, Roebuck a prefer- 
ential price. 

Mr. Atutson. Well, they are retailing my gasoline for 29.9 and I 
am trying to retail it for 32.9, on regular grade. 

Senator Wirry. In other words, you know of no justification for 

Mr. Auiison. My customers cannot understand it. They think I 
am gouging them, but I think the company is gouging them, that is 
the way I feel about it. They come to me and they say, “Well, Roy, 
you are a good boy, but you are gouging us here,” and you just look 
like that at them. 

Senator Wirry. Did you take it up with the supplier and ask them ? 

Mr. Atuison. Yes, sir. 

Senator Witry. What did they say ? 
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Mr. Auuison. They said, “We admit it, but we do not furnish them 
asign. You have got a Phillips 66 shield out on the street. We don’t 
give them a shield.” 

Senator Wier. That is the only justification ? 

Mr. Auuison. The advertising is, that is right; and “we readily ad- 
mit that we are furnishing these people gasoline,” and that is going 
on throughout Oklahoma City, the Oklahoma City area. 

Senator Witry. You say it is 3 miles apart? 

Mr. Auxison. Well, my station is 3 miles from this cutrate station I 
particularly was talking about. 

Senator Witey. Yes; it is in the same city ? 

Mr. Auuison. Yes, sir. 

Senator Witey. Do you know whether they treated other folks pref- 
erentially like they did Sears, Roebuck ? 

Mr. Auuison. Well, I am sure that all the cutrate stations in our 
area, besides Bell, the only refiner that I can find out about, that is an 
independent left in the State of Oklahoma, was the only one; there 
were 13 a few yearsago. The majors have suffocated, 12 of them, they 
have taken them over. There is only one independent left. 

You are asking me that question, the jobbers are all against this 
bill. I have two jobbers in particular that do not want to commit 
themselves due to the fact that they are closer to the major than [ am, 
they have got more investment. 

enanie Wu.ey. I suppose you will hear from the jobbers. 

Did they tell you why they are against it ? 

Mr. Autison. They are not against the bill, they are for it. 

Senator Kerauver. We heard you say that they are against it. 
Mr. Autison. I know it, Senator, but they are not all against it. 

The jobbers are not all against this bill. There are certain jobbers 
that are for it but they are scared to talk. 

Senator Kerauver. You held up your hand, Mr. Postillion? 

Mr. Postiii10Nn. I just want to say the majority of jobbers, Sena- 
tor, just cannot speak for themselves, believe me. Why, they can 
lose their supply in a moment. They just cannot speak. They are 
not free agents at all. 

We talk about captive lessees. By golly, the jobber is in a lot worse 
osition, believe me. There is something else, too. Senator Wiley, 
ere, you kept .on asking about these margins. You know that the 

service-station operator works under these margins. Believe me, Sena- 
tor, a penny to a service station operator means, and is a factor as to 
whether he remains in business or goes out of business. 

Senator Witey. I know something about that, sir; I sell milk. 

Mr. Postituion. A penny is a lot of money in the service-station 
business. 

Senator Kerauver. Incidentally, is anything going to happen to you 
gentlemen for coming here to testify ? 

Mr. Cronin. I do not know, Senator ; I am expecting it, Senator, but 
I do not know. 

There are two things that can happen. They can take my subsidy 
away which I am receiving now or my lease will not be renewed. 

Senator Kerauver. All right, thank you very much. 

Mr. Hetanver. In answer to that question I can probably tell you a 
little more about that the first of next November. 
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Mr. Postit1i0N. We publish a gasoline magazine in Chicago called 
The Gasoline Dealers News. It goes to every retailer whether he is 
a member or not. 

This letter is supported by advertising; the majority of our jobbers 
advertise in our magazine, but every time I take the opportunity to 
_ of tear into the majors a bit, I lose all of my advertising. [Laugh- 
ter. 

Here is “from a friend to help carry on where a certain independent 
left off. 

“From a friend to carry on where a certain oil company left off.” 

But the dealers replaced the ads, thank the Lord for that, or we 
would not be in business very long. 

Senator Kreravuver. I do not think it should be printed in the record, 
but we would be interested in looking at your magazine. 

Senator Witry. We can file it. 

Senator Kerauver. We will just file it with the other newspapers. 

Mr. Postitu10on. You should see the ones before and after. I do 
not have them with me but I will be glad to furnish them to the counsel. 

Senator Wier. The point you are making, as I understand it, is 
that the power that is apparent in big money, in big organizations, is 
being used to influence, what you might say, free men so that they 
will not feel that they can carry on as they should; is that the idea? 

Mr. Posritxi0N. That is right, Senator; and if I have any advertis- 
ing left after this statement, I will be surprised. 

Senator Kerauver. We hope you survive some way or another. 

Thank you very much, gentlemen. 

Mr. Cronin. May I say something? We have one condition which 
I think is very unique. One of our independents, so-called independ- 
ents, when the price war started in 1954, Shell Oil Co. started it. They 
claimed they were fighting the independents, but the independent was 
soon selling for a cent higher than the Shell Oil Co., so I do not know 
whom they were fighting. They are still selling for higher than 
the majors. 

Senator Kerauver. That is an unusual situation. 

Mr. Donald E. Devries, managing director of Associated Industries 
of Nebraska, NAM Conference of State Manufacturers Association. 

Mr. Devries, you have been very patient. Mr. John Gregg from 
Mississippi is with you ? 

Mr. Greae. Yes, sir. 

Senator Krerauver. Mr. Gregg is the executive vice president of 
the Mississippi Manufacturers Association ? 

Mr. Greaa. Right. 

Senator Kerauver. Senator Eastland has spoken to us about the 
presence of you gentlemen, and he asked that you be heard this after- 
noon. I amsure you sympathize with our situation. 

Mr. Grece. We certainly do, sir. 

Senator Krrauver. We have done our best, but we have not gone 
along as fast as we hoped. 

Mr. Greae. We will be very brief, recognizing the committee is 
weer. tired, sir. 

Senator Krravuver. I see here, Mr. Devries, you have a statement. 
You can tell us about it, or read it, as you wish. 
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STATEMENT OF DONALD E. DEVRIES, MANAGING DIRECTOR, ASSO- 
CIATED INDUSTRIES OF NEBRASKA; ACCOMPANIED BY JOHN E. 
GREGG, EXECUTIVE VICE PRESIDENT, MISSISSIPPI MANUFAC- 
TURERS ASSOCIATION 


Mr. Devrtes. Well, Senator, the hour is very late, and if you gen- 
tlemen are as tired as I am, I think you would probably appreciate 
my not reading the whole thing. 

Senator Kerauver. Suppose we order it to be printed in the record 
as read. You may refer to any part of it and tell us in your own 
words whatever you wish to. 

Mr. Devries. I would, with your indulgence, like to read the first 
page, because it tells the people who I represent. 

Senator Krearauver. We can see who you represent, but you read 
whatever you want to. 

Senator Wirey. It will all go into the record. 

Mr. Devries. The Conference of State Manufacturers’ Association 
is a rather loosely knit, informal conference organization of State 
manufacturers all over the United States; there are 38 of them, and 
in this statement we are speaking for 33 of them. We canot speak 
for any organization in that conference without its prior approval, 
submitting this statement and getting prior approval. 

Senator Keravver. All right, sir, you may proceed. 

Mr. Devries. Well, in the interest of saving time, I would like to 
read two paragraphs from this statement. 

First, the last paragraph on the bottom of page 2. We are repre- 
senting, incidentally, Senator and gentlemen, the small manufactur- 
ers—predominantly small manufacturers, which is something of a 
switch from what you have had here the last 2 or 3 days. ; 

The total membership of these companies represented here today is 
more than 55,000. In my own State, the State of Nebraska, our 
membership is predominantly small business, less than 10 percent of 
our members having over 100 employees. 

With that background, I would like to read the last paragraph ou 
page 2. 

he right to compete in price and to make instantaneous pricing 
decisions in response to changing competitive circumstances is essen- 
tial to any business, but may be the condition of survival for small 
business. The small-business man cannot create assured markets or 
nationwide acceptance of his products through heavy acivertising 
campaigns. His chief business advantage lies in his ability to hold 
a small market share by making quick pricing decisions to counter 
his less responsive larger competitors. It is an absolute necessity 
that he retain this flexibility. Take away his ability to meet compe- 
tition as it develops and you take away his passport to survival. 

Then I have one more statement here that I would like toadd. We 
are particularly concerned over the effect this bill would have on indi- 
vidual freight absorption. It is no secret that small-business men 
absorb freight hundreds of times daily to meet the competition of 
other sellers who, freightwise, are more advantageously situated, and 
that is particularly true in Nebraska. 

This is, of course, merely another way of saying they cut price but 
it is legal because it is meeting competition in good faith. 
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We are aware of the last part of S. 11, with its reference to it, but 
we are also advised that there is still considerable doubt as to whether 
or not that defense, the defense of good faith, would still be available 
since freight absorption, after all, is nothing more or less than a price 
cut. 

Senator Witey. Can you suggest any amendment? 

Senator Dirksen. No, I do not, but I will have to ask the chair- 
man; it runs in my mind that Congressman Patman in the House 
objected to that freight absorption. 

Mr. Dixon. It is not in his bill. 

Senator Dirksen. It is not in his bill; he objected to it, so you see 
there is a difference of opinion within the two branches of Congress. 

Mr. Devries. We have seen that. 

Senator Kerauver. Mr. Devries, you are undoubtedly aware that 
we did not think this bill affected absorption of freight. If it was 
legal, we did not want to bother the legality of it, and if it was not 
legal, we did not want to change that status either. We wanted to 
leave it just where it was. 

Mr. Devries. Well, your words were very heartening, sir, but all 
the advice we have had is just to the contrary, so far as this bill is 
concerned, that it still raises a doubt because of the fact of the earlier 
provisions nullifying the addenda there at the end. That, nobody 
can say, I certainly do not know. 

I have one other suggestion, and then I have nothing more. 

Senator Wiley, I have heard you inquire of a number of witnesses 
here, and principally the lawyers, as to suggested wording for a bill, 
and I have wondered why someone has not suggested the wording in 
S. 1211, which is currently in the United States Senate. 

Senator Keravcver. I suppose Senator Capehart will speak in sup- 
port of his bill. 

Senator Winey. Goahead. What have you got to say? 

Mr. Devries. It is the Capehart bill. 

Senator Wirry. In other words, your lawyers think that is a better 
bill? 

Mr. Devrtes. Yes, indeed. We think—we have been told by our 
lawyers—that we would be better off to leave the law as it is, or to 
take the Capehart bill, which takes the affirmative approach to 
definitely leaving the defense. 

Senator Witey. I understand. 

Mr. Devries. We have one other thing we would like to offer, but I 
am going to ask Mr. Gregg to do it, because the problem is much 
more acute in his State than it is in mine. 

Mr. Greae. I had hoped to speak at some length to the problem 
which was discussed by the able Congressman here this morning. 
However, he has already covered it to some extent. 

In Mississippi, two of our major industries—by that I mean they are 
major insofar as Mississippi is concerned—plywood industry and the 
garment industry, are faced with foreign competition and they are 
actually undergoing a crisis at the present time. 

The question has been brought to our organization by representatives 
from both of these groups as to whether if the manufacturer of one of 
these items met the competition from the foreign imported product, 
in this case Japanese, and he did so in good faith, could he possibly be 





aan ane AAA 


344 TO AMEND SECTION 2 OF THE CLAYTON ACT 


in jeopardy under this bill? That was the way the problem originated 
in our organization. As a matter of fact, we had little knowledge of 
the provisions of this bill until it was brought to us by those 
manufacturers. 

In addition to that, the problem has been brought to us by a manu- 
facturer of stamp wood, who employs 17 people. He sells his product 
throughout the country, and he is very much concerned with this bill, 
particularly the freight absorption aspect; a zipper manufacturer of 
slide zippers, who employs 50 people, sells only about 50 percent of his 
production in the South, and very little of it in the State of Mississippi; 
he says that in order to compete he must sell in the population centers; 
in the industrial centers of the Nation, some 50 percent of his produc- 
tion, and he is very much concerned over the possibility of not being 
allowed to absorb his shipping charges. 

Now, it was with some regret on our part that we have to take this 
position in view of the testimony that we have heard this afternoon. 

Frankly, we had little knowledge of the problem or the reasons that 
the proponents of this bill were advancing, until I heard this testimony 
here today. 

But I respectfully submit to the committee, as my final remarks, that 
there are numerous other small businesses, particularly manufacturing 
concerns, who are actually in fear that their businesses will be jeop- 
ardized as a result of what they consider to be an isolated problem 
relating particularly to one type industry; we have heard discussion 
here from the oil industry this afternoon. 

So I respectfully submit that any legislation which penalizes one 
group in an effort to correct the problems of another, might possibly 
not be just and sound. 

Thank you very much. 

Senator Krrauver. We thank you very much for your statement. 

(The prepared statement referred to is as follows :) 


STATEMENT BY THE CONFERENCE OF STATE MANUFACTURERS’ ASSOCIATIONS ON §,. 11 


My name is Donald E. Devries. I am managing director of Associated Indus- 
tries of Nebraska with offices at Lincoln, Nebr. I would also like to introduce 
to the subcommittee my colleague, John E. Gregg, executive vice president of 
the Mississippi Manufacturers Association. We are appearing here today on 
behalf of Associated Industries of Nebraska, the Mississippi Manufacturers 
Association, and the Conference of State Manufacturers’ Associations, which or- 
ganizations include the following statewide manufacturers associations. 


Asosciated Industries of Alabama 
Associated Industries of Arkansas, Inc. 
California Manufacturers Association 
Manufacturers Association of Colorado 
Manufacturers Association of Connecticut, Inc. 
Associated Industries of Georgia 
Associated Industries of Idaho 
Illinois Manufacturers Association 
Indiana Manufacturers Association 
Iowa Manufacturers Association 
Associated Industries of Kansas, Inc. 
Associated Industries of Kentucky 
Louisiana Manufacturers Association 
Associated Industries of Maine 
Associated Industries of Massachusetts 
Michigan Manufacturers Association 
Minnesota Employers Association 
Mississippi Manufacturers Association 
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Associated Industries of Missouri 
Associated Industries of Nebraska 

New Hampshire Manufacturers Association 
New Jersey Manufacturers Association 
Associated Industries of New York State, Inc. 
Ohio Manufacturers Association 
Associated Industries of Oklahoma 
Pennsylvania Manufacturers Association 
Associated Industries of Rhode Island 
Texas Manufacturers Association 

Utah Manufacturers Association 
Associated Industries of Vermont 

Virginia Manufacturers Association 

West Virginia Manufacturers Association 
Wisconsin Manufacturers Association 


The number of companies represented by the Conference of State Manufac- 
turers’ Association is more than 55,000. Our membership is predominantly made 
up of small business. 

We have asked to appear before this committee in order to record our oppo- 
sition to S. 11 and to express our concern over the peril into which this bill 
would throw what we have always considered the fundamental American free- 
dom of competition. 

The competitive hazards this bill will generate are deeply disturbing. If 
small-business men cannot meet competition in good faith, the prognosis for 
long-range survival is poor. We assume that many other small-business groups 
around the country feel this same concern. 

We have listened to the many pledges that this legislation is designed to 
protect small business, but we are essentially unconvinced. We can see in it 
great potential difficulties and a likelihood that more than ever small business 
will be vulnerable to the price raids of larger, firmly entrenched rivals. 

We look at this bill as businessmen, not lawyers. The probability of adding 
new confusion to a law that already overwhelms us with confusion is not a 
very cheering prospect. 

The right to compete in price and to make instantaneous pricing decisions in 
response to changing competitive circumstances is essential to any business, but 
may be the condition of survival for small business. The small-businessman 
cannot create assured markets or nationwide acceptance of his products through 
heavy advertising campaigns. His chief business advantage lies in his ability 
to hold a small market share by making quick pricing decisions to counter his 
less responsive larger competitors. It is an absolute necessity that he retain this 
flexibility. Take away his ability to meet competition as it develops and you 
take away his passport to survival. 

Our understanding of the law as it now stands is that under certain limited 
circumstances, sellers can lower a price to meet the equally low price of a 
competitor. We have been told by lawyers that, even now, this right is an 
uncertain one; in practically every price discrimination case where a seller has 
raised the meeting competition defense, he has found that it was unavailable. 
But the right is in the law and the Supreme Court has said that properly used, 
it is a complete defense. I think it no secret that small-business men every 
day act on the assumption that the law guarantees them the right to com- 
pete vigorously and to adjust prices swiftly to meet the lower-price pressures of 
large sellers. 

It is this basic rght which we think will be undermined by 8. 11. When all 
the “equality of opportunity” slogans are lifted, this is what we understand 
the bill will do: It makes meeting the equally low price of a competitor a com- 
plete defense to a charge of price discrimination unless that lower price will 
have the effect or potential of injuring competition. 

It may be that the economic theorists will argue that no price cut of a small- 
business man is likely to injure competition but we find this hollow comfort. 
We have seen too often over the years how small-business men have been 
charged with violations of the Robinson-Patman Act. Any businessman, no 
matter how small, who thinks he is immune, has his head in the sands. The 
Supreme Court has said there may be a violation of the law whenever a seller 
charges: 2 different prices to 2 different buyers, without suggesting any special 
consideration for small sellers. 

So we have this situation: A small-business man selling to buyers at two 
prices may be violating the Robinson-Patman Act. At least he can never be sure 
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that heisn’t. But there is one safeguard under the present law: if he is selling 
at the lower price to meet a lower price of one of his competitors, he still has 
a chance to vindicate himself. 

We do not think he would have much of a chance under this bill. We are 
afraid the Federal Trade Commission would say: “Two prices; you are in- 
juring competition. We regret that you can no longer plead that you, have 
only been meeting competition in good faith. That is a complete defense—but 
only when you are not injuring competition.” 

There have been many righteous statements that this bill prevents only 
selective price cuts, not across-the-board price cuts, and we have heard that in 
classic economic terms, this is the proper, socially beneficial way of reducing 
prices. This may be theoretically correct (although we have also been told 
that even then we could be charged with what is called territorial price dis- 
crimination), but it is meaningless to the average small-business man. He 
cannot cut across-the-board. He has to cut prices selectively as competition 
develops, like an army shifting its defense as trouble spots develop. The right 
of self-defense is no less crucial to businessmen than to nations. 

We are particularly concerned over the effect this bill would have on indi- 
vidual freight absorption. It is no secret that small-business men absorb freight 
hundreds of times daily to meet the competition of other sellers who, freightwise, 
are more advantageously situated. This is, of course, merely another way of 
saying they cut price; but it is legal because it is meeting competition in good 
faith. 

We have always understood this type of price reduction to be beneficial be- 
cause it was for the purpose of waging competition, not restricting or injuring 
it. It means that no seller has a neat, defined, protected market, insulated from 
the competition of other sellers. It means that he must put his product to the 
real test of the market place. This free interaction of competition, we had 
always thought, was to the ultimate benefit of the consumer, granting him not 
only the lowest competitive price but a free choice of sellers. 

But if this bill passes, we think individual freight absorption will be in 
extreme jeopardy. We have been told that the Chairman of the Federal Trade 
Commission, who ought to know as much about this field as any man, conceded 
this before your committee last year. 

We are well aware of the final proviso of 8. 11 which asserts that nothing in 
the bill will affect the law applicable to freight absorption, but we would like 
someone to answer this question for us: Since freight absorption depends for 
its legality on the present law guaranteeing the right of good faith meeting com- 
petition, how can you say that nothing in 8S. 11 will affect the law of freight 
absorption when §. 11 is designed to do away with the very provision of law 
which legalizes freight absorption? 

Finally, we are disturbed by one other consequence of this bill. As we have 
said, we are convinced that if the bill becomes law businessmen will lose the 
right to meet the lower prices of competitors in good faith. This restriction is 
imposed in the name of protecting competition, because when a seller reduces his 
price to one consumer it supposedly injures that consumer’s competitors, who 
pay more. Under §S. 11, the seller will probably not reduce prices—out of ordi- 
nary caution—and he will lose the customer to his competitor who has offered 
the lower price. No one has yet satisfactorily explained to us why this is not 
just as grave an injury to competition. Moreover, the buyer will still purchase 
at the lower price; and if he is in competition with customers of his former 
seller, they will be just as badly injured. We cannot realistically see any cor- 
responding benefits to competition or to consumers or to society generally. 

If justification for this bill is offered in terms of economic theory, we think 
it is defective. If justification is offered in terms of competitive equities, we 
think it is quite out of focus. There are enough injustices perpetrated upon 
small-business men in the name of competition today without further compound- 
ing that unfairness. 


Senator Keravver. Mr, Harold Murtfeldt. 
Senator Wiley, would you like to introduce Mr. Murtfeldt ? 
Senator Witry. You can see him. He is a good-looking chap, and 


comes from the great State of Wisconsin, and represents a great indus- 
try up there, and we are very happy to have him. 
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STATEMENT OF HAROLD MURTFELDT, VICE PRESIDENT, CON- 
SOLIDATED WATER POWER & PAPER CO., ACCOMPANIED BY 
GEORGE BOYD, COUNSELOR, AMERICAN PAPER & PULP ASSOCIA- 
TION 


Mr. Murtretpr. I greatly appreciate your indulgence; I know how 
tired you all are. 

Senator Witry. Wearenottired. Please go ahead. 

Mr. Murtrevpr. I am not going to read my talk. 

Senator Kerauver. Mr. Murtfeldt, you have a statement which we 
will order to be printed at this place in the record. You can read it 
or refer to it and discuss it, just as you wish. 

(The prepared statement referred to is as follows :) 


STATEMENT BY HAROLD MURTFELDT 


My name is Harold Murtfeldt, and I am vice president in charge of enamel 
paper sales for Consolidated Water Power & Paper Co., at our national sales 
office 135 South LaSalle Street, Chicago, Ill. We operate five pulp and paper mills 
in Wisconsin. I am appearing before you today on behalf of the American 
Paper & Pulp Association. 

In June 1956, Mr. George Boyd, counselor for the American Paper & Pulp 
Association, appeared before this subcommittee and presented the unanimous 
opinion in opposition to S. 11 as it was before this subcommittee at that time, 
on the part of the pulp and paper mills of the United States who are members 
of this overall trade association of the paper and pulp industry. We would like 
to resubmit this statement for your current record without reading or com- 
menting on it. In addition, we would like to make a brief supplementary state- 
ment. 

We have carefully reviewed the record of the hearings of your committee 
made in June and July of last year in an effort to understand the points and 
arguments of the food and drug retailers who are the principal proponents of 
this legislation. We have also tried to apply these points to the marketing 
problems of the paper and pulp industry. I regret we have been unable to find 
any area of agreement and find no comparable marketing situations in our 
industry. 

Certainly, the stated purposes of this bill are sound in wishing to prohibit 
price discrimination to protect independent business and to preserve competi- 
tion. However, in our best judgment, we believe, the effect on our industry 
will be quite adverse to the purposes stated. 

As our industry is the fifth largest in the Nation and requires one of the 
largest capital investments, there may be a tendency to think of us as big 
business and not concerned with the welfare of small, independent enterprise. 
Such is not the case. There is wide diversity of size among the 804 mills of 
our industry which includes many small-business units with relatively few em- 
ployees. Also, one of our major customer groups is 3,300 wholesale jobbers. 
The majority are small independent businesses having an average capitaliza- 
tion of $136,000. Some have as few as 3 or 4 employees and in the aggregate 
they sell 744 million tons of the products of the paper and pulp mills. Accord- 
ingly, our comments do reflect our knowledge and appreciation of the problems 
of small business. 

We, like other industries, believe that the right to meet a lower price of a 
competitor in good faith is the very essence of competition and must be avail- 
able to sales executives if we are to preserve free and open competition. The 
availability of the “good faith defense” under section 2 (b) of the Robinson- 
Patman Act does not make the use of this right any more inviting. No paper 
or pulp executive in my experience considers this “good faith defense” as a 
routine sales tool but rather uses it only when absolutely necessary and con- 
siders it an essential defense procedure. The alternative of lowering all prices 
is normally unrealistic and impractical as a substitute. It has been our ex- 
perience that where a lower competitive price has been met and a disadvantage 
occurs to other buyers that such disadvantage is only temporary. The opera- 
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tion of the forces of free and open competition seems to straighten out quickly 
such situations. 

We have the utmost faith in the essential fairness of the results of the opera- 
tion of free and open competition as properly controlled by the present antitrust 
laws. Our marketing process is certainly not without faults and temporary mis- 
alinements, but, we believe, it is the best system yet devised and infinitely to be 
preferred to any artificially controlled situation such as would be created by the 
present bill. 

In our judgment the proposed legislation eliminates for all practical purposes 
the “good faith defense’ and by so doing makes it extremely difficult and practi- 
cally impossible for a sales executive to meet the lower price of a competitor 
without danger of law violation. 

The present bill seems to require a sales executive to assume an impossible 
burden of determining in advance the remote effects on competition of his meeting 
a competitor’s lower price. Time is always of the essence in such situations, and 
the investigation which seems to be required is out of the question. 

The sales executive is faced with the difficult alternative of either watching his 
competitor run away with his business or risk a cease and desist order which 
everyone considers a very serious matter. A decision not to compete leads to 
price rigidity which of course is opposed to the antitrust laws. 

We believe the effect of eliminating the “good faith defense’ would make the 
law unsound and unworkable and very injurious to the pulp and paper mills and 
to the thousands of wholesale jobbers, printers, publishers, and industrial 
concerns dependent upon them. 

We know of no competitive situation where any customer has been seriously 
injured by any act of the meeting of a competitor’s lower price as a result of the 
1951 Supreme Court decision in the Standard of Indiana case. We know of no 
situation where any company has sought to use this defense other than in good 
faith to meet a practical business problem. Our industry is currently going 
through the greatest period of expansion in its history. There is also every 
indication that every manufacturer is facing a serious profit squeeze. This all 
adds up to a highly competitive market in our industry. It means every mill 
will aggressively be going after every order. All of this is healthy for our 
industry and for the economy asa whole. This is certainly not the time to tie the 
hands of the sales executives of any industry and place them in jeopardy every 
time they find it necessary to meet a competitor’s price in order to compete 
effectively. 

Our mill and competitive mills work very closely with these 3,300 wholesale 
paper jobbers. Weunderstand their selling problems, and in reality they are also 
our problems. We strongly feel that they in the same manner as the paper and 
pulp mills must have the right to compete by meeting in good faith a lower price 
of a competitor. To the extent that they are injured by being denied this right, 
the paper and pulp mills are also injured. 

In summary, the paper and pulp industry is in strong opposition to the 
proposed legislation for the following reasons: 

1. We believe the right to meet a competitive lower price in good faith is an 
essential element in preserving and strengthening free, open, and aggressive 
marketing in our industry. 

2. We believe the proposed bill in effect eliminates the “good faith defense” from 
section 2 (b) by placing an impossible burden on sales executives requiring them 
to determine in advance matters which the courts and the Federal Trade 
Commission will have great difficulty in deciding. 


STATEMENT BY THE AMERICAN PAPER & PULP ASSOCIATION 


This statement is made in behalf of the American Paper & Pulp Association, 
the overall national association of the pulp and paper industry. The paper and 
pulp industry is the fifth largest industry in the United States and has mills in 
some 38 States. Some 804 mills are owned and operated by 493 different com- 
panies. Five hundred and eighty thousand employees of the paper and allied 
products industry, together with upwards of 2 million of their dependents, rely 
thereon for their livelihood. The payrolls of the industry amount to $2,500 
million a year. In 1956, the industry had net sales of more than $10% billion. 
Despite its size, the industry is comprised of companies, most of which definitely 
fit in the category of small business, employing less than 500 persons. 
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As the overall association of the paper and pulp industry, the American Paper 
& Pulp Association is vitally concerned with any and all legislation which could 
have any adverse effect on the members of the industry. It is that interest which 
impels us to submit a statement and to testify with respect to S. 11. 

S. 11 would amend section 2 (b) of the Clayton Act, as amended by the Robinson- 

*atman Act, by limiting the so-called good faith defense provided by that sub- 

section to alleged price discriminations only in those cases where the effect of 
the discrimination does not substantially lessen competition or tend to create a 
monopoly in any line of commerce in any section of the country. 

Specifically, S. 11 would change the language of section 2 (b) which now reads: 

“Provided, however, That nothing herein contained shall prevent a seller 
rebutting the prima facie case thus made by showing that his lower price or the 
furnishing of services or facilities to any purchaser or purchasers was made in 
zood faith to meet an equally low price of a competitor, or the services or facili- 
ties furnished by a competitor.” 


to read as follows: 


“Provided, however, That unless the effect of the discrimination may be sub- 
stantially to lessen competition or tend to create a monopoly in any line of com- 
merce, in any section of the country, it shall be a complete defense for a seller 
to show that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price 
of a competitor, or the services or facilities furnished by a competitor.” 

A careful reading of these two parallel clauses shows that under the existing 
law, a lower price made in good faith to meet the equally low price of a competi- 
tor would be legal even though it might have the effect of lessening competition, 
while under S. 11, if it had the effect of substantially lessening competition in any 
part of the country, it would be illegal despite the good faith action to meet a 
competitive fact. 

The purpose of 8. 11 is to modify the doctrines of Standard Oil Company of 
Indiana vy. PF. T. C. (840 U.S. 231, 1951), and Balian Ice Cream Co., Ine. et al. v. 
Arden l’arms Co. et al, (231 F. 2d 356, 1955, certiorari denied, 350 U. S. 991, 
1956). 

In the Standard Oil case, the United States Supreme Court held that if a seller 
can show that his price differentials are made in good faith to meet a lawful and 
equally low price of a competitor, he can establish a complete defense to a charge 
of price discrimination. The court said: 

“* * * there has been widespread understanding that under the Robinson- 
Patman Act, it is a complete defense to a charge of price discrimination for the 
seller to show that its price differential has been made in good faith to meet a 
lawful und equally low price of a competitor. This understanding is reflected in 
actions and statements of members and counsel of the Federal Trade Commission. 
Representatives of the Department of Justice have testified to the effectiveness 
and value of the defense under the Robinson-Patman Act. We see no reason to 
depart now from that interpretation.” 

Both the majority and dissenting opinions of the Supreme Court in the Stand- 
ard Oil case recognize that competition is the heart of our national economic 
policy. The majority opinion stated: 

“The heart of our national economic policy long has been faith in the value 
of competition. * * * Congress did not seek by the Robinson-Patman Act * * * 
either to abolish competition or so radically to curtail it that a seller would have 
no substantial right of self-defense against a price raid by a competitor. For 
example, if a large customer requests his seller to meet a temptingly lower price 
offered to him by one of his seller’s competitors, the seller might well find it 
essential, as a matter of business survival, to meet that price rather than to lose 
the customer. It might be that this customer is the seller’s only available 
market for the major portion of the seller's product, and that the loss of this 
customer would result in forcing a much higher unit cost and higher sales price 
upon the seller’s other customers. There is nothing to show a congressionai 
purpose, in such a situation, to compel the seller to choose only between rnin>ously 
cutting its prices to all its customers to match the price offered to one, or ref sing 
to meet the competition and then ruinously raising its prices to its reinsining 
customers to cover increased unit costs. There is, on the other hand, plain lan- 
guage and established practice which permits a seller, through section 2 (b), to 
retain i customer by realistically meeting in good faith the price offered to 
that customer, without necessarily changing the seller’s price to its other cus- 
tomers.” 
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Mr. Justice Reed in his dissenting opinion said in part: 

“The public policy of the United States fosters the free-enterprise system of 
unfettered competition among producers and distributors of goods as the ac- 
cepted method to put those goods into the hands of all consumers at the least 
expense.* * * Nondiscriminatory pricing tends to weaken competition in that a 
seller, while otherwise maintaining his prices, cannot meet his antagonist’s 
price to get a single order or customer.” 

In the Balian Ice Cream Co. case, the Court of Appeals for the Ninth Circuit 
affirmed the judgment for the defendant. The district court had found that the 
defendant, Arden Farms Co., a manufacturer and distributor of dairy products, 
had in good faith reduced its prices upon ice cream in the Los Angeles area alone 
in order to meet the competition of the plaintiffs and the court of appeals held 
that the findings of the district court were supported by substantial evidence. 

The American Paper and Pulp Association is opposed to the philosophy and 
effect which would result from the enactment of S. 11 or any similar bill. It is 
almost universally agreed that the Robinson-Patman Act is extremely diffi- 
cult to construe and apply in practice. S. 11 has been appropriately likened 
to an iceberg, one-quarter of which can be seen, but three-quarters of which is 
submerged. The proposed amendment of section 2 (b) would curtail, if not 
completely emasculate, the right of any seller in good faith to meet a lower price 
offered by a competitor to one of his customers. It affords no protection to the 
seller from price raids on his customers. S. 11 only seemingly confers the privi- 
lege of meeting lower prices by a competitor. “Substantially to lessen competi- 
tion” are words impossible of comprehension by the average businessman. The 
change which would be effected in section 2 (b) by 8S. 11 would render beyond 
practical solution the chore of the sales manager to ascertain whether he can 
or cannot meet the lower price of a competitor. In each and every case he 
would have to determine whether his action would substantially lessen competi- 
tion in any section of the country and no sales manager could possibly be ex- 
pected accurately to determine such a fact. 

The proponents of S. 11 contend that enactment of this or a similar bill would 
result in benefits being conferred upon small business. We are unable to pene- 
trate their logic. If a seller is prohibited, as he would be in the light of practi- 
cality by S. 11, from meeting competition in good faith, it would appear that 
the only result flowing from such prohibition would be price rigidity or price 
stability, except in those rare instances where one customer might be so impor- 
tant that the seller, in order to retain the customer’s business, would feel re- 
quired to effect a general revision of his price schedules to a level which would 
permit him to retain the business of that large customer. According to our 
understanding, price rigidity is inconsistent with the basic philosophy of the 
antitrust laws as well as contrary to the basic tenets of the free competitive 
enterprise system. The fundamental purpose of the antitrust laws is and 
should be to maintain healthy competitive markets which are promotive of 
industrial versatility, innovation, and investment to a greater degree and with 
more assurance of continuity than can be attained in an intricately regulated or 
cartelized economy which is a result of price rigidity. 

The good-faith defense is not an offensive weapon of a large company. Itisa 
defense which only operates when the seller is forced to meet an equally low 
price of a competitor. It is a defense which operates only when a reasonable 
and prudent person would be led to believe that the granting of a lower price 
would in fact meet an equally low price of a competitor. 

The then Acting Secretary of Commerce, Walter Williams, submitted a letter 
in June 1956 to the acting chairman of the Subcommittee on Antitrust and Monop- 
oly of the Senate Judiciary Committee which was then conducting hearings on 
bills similar to 8S. 11. Mr. Williams said, on behalf of the Department of Com- 
merce : 

“* * * We are particularly concerned as to the effect which S. 11 would have 
upon the marketing and distribution of consumer commodities. If enacted into 
law, the bill would as a practical matter require that a seller, before decreasing 
his price to meet a lower price offered by a competitor or competitors, must first 
determine whether the lower price might have a tendency to substantially lessen 
competition or to create a monopoly. Obviously, such a determination by the 
seller is not practicable. Therefore, each time a seller lowers his price to meet 
competition he would be undertaking a grave risk of antitrust prosecution. The 
result would be that sellers would not assume this risk and a rigidity of price 
would ensue, with the ultimate result that the customer would lose the benefit 
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of effective price competition between the sellers. The effect of this upon trade 
and commerce would, in our opinion, be quite drastic. * * *” 

At the hearings last year before this subcommittee on H. R. 1840 and related 
bills, the then Assistant Attorney General in charge of the Antitrust Division 
of the Department of Justice—Judge Barnes—testified in opposition to similar 
legislation. Not only did he oppose H. R. 1840 categorically, but also, speaking 
of the Standard Oil decision, he said in part: 

“Standard Oil seems consonant with the Nation’s antitrust policy. A seller’s 
right to meet a competitor’s prices by granting price differentials to some 
customers without reducing his prices to all must remain an essential quali- 
fication to any anti-price-discrimination law. For a seller, constrained by law to 
reduce prices to some only at the cost of reducing prices to all, may well end by 
reducing them to none. As the Federal Trade Commission in 1953 recommeded 
to Congress, ‘the right to meet a lower price which a competitor is offering to a 
customer, when this is done in good faith, is the essence of competition and must 
be permitted in a free competitive economy.’ Anything less, I think would 
move the price discrimination statute into irreconcilable conflict with the Sher- 
man Act. As the late Mr. Justice Jackson, a former Attorney General and a 
former head of the Antitrust Division, observed during the oral argument of that 
case : 

“ “The whole philosophy of the Sherman Act is go out and compete, get business, 
fight for it. Now the whole philospophy we are asked to enforce here is that 
you really must not; you should let this business go and not meet the competi- 
tion. I have difficulty in knowing where we are with this.’ 

“Thus, Standard Oil goes far to harmonize the Robinson-Patman Act with 
the basic tenor of antitrust policy.” 

Judge Barnes referred also 0 a Temportary National Economic Committee 
monograph (No. 42) and quoted, 

“The amended (Robinson-Patman) Act now safeguards the right of a seller to 
discriminate in price in good faith to meet an equaily low price of a competitor, 
but he has the burden of proof on that question. This right is guaranteed by 
statute and could not be curtailed by an mandate or order of the Commission. 
* * * The right of self-defense against competitive price attacks is as vital ina 
competitive economy as the right of self-defense against personal attack.” 

In its consideration of the good faith meeting of competition defense, the 
overwhelming majority of the Attorney General’s Committee To Study the Anti- 
trust Laws concluded no legislative amendment of section 2 (b) was necessary at 
the time of the publication of the Committee’s report in March 1955. The 
Committeee did, however, conclude— 

“Were revision in order, we would recommend, as a restatement and clarifica- 
tion, a provision reading substantially as follows: 

“‘In any proceeding involving an alleged violation of this section, it shall be a 
complete defense to a charge of discrimination if the seller shows that his lower 
price, or his furnishing of services or facilities, was made in good faith to meet 
the equally low price of, or services or facilities, comparable value, furnished or 
offered by a competitor: Provided, That the seller was not to be deemed to have 
acted in good faith if he knew or had reason to believe that the competitor's 
price or offer was unlawful.’ ” 

Legislation in the vein of the anti-good-faith-competition bill (S. 11) has been 
opposed by the Department of Justice, the Department of Commerce and other 
Federal agencies concerned with the antitrust laws during the administrations of 
Presidents Truman and Eisenhower. The Federal Trade Commission has at 
various times supported this legislation and at other times opposed it. For exam- 
ple, in early 1956 the F°T'C opposed the enactment of anti-good-faith-competition 
legislation by a vote of 4to 1. Later in the year, the Commission reversed itself 
and by a narrow margin of 3 to 2 supported such legislation. In 1949 it o posed 
eae In 1951 it supported the legislation. The present Ghairtnan of the 
wort ay Commission is an opponent of the anti-good-faith-ccompetition 

We must stress to this subcommittee that the good-fai > se is , ‘ 
able under existing law in a situation where a ae winks Sie ene 
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purpose of meeting an equally low price of a competitor. Moreover, the burd f 
establishing good faith must be borne by the seller. The Federal Trade Com 
mission is not, under existing law, required to establish lack of good faith are 

In our Judgment, an evil of the proposed amendment is that in its bres 
form it represents an attempt by its proponents to work a fraud on Cauareen 
Although it is called an amendment to section 2 (b), if enacted it will effectively 
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and completely erase section 2 (b) from the Robinson-Patman Act because the 
defense will not be available if the effect of the challenged discrimination may 
be substantially to lessen competition or tend to create a monopoly. As a price 
discrimination does not violate section 2 (a) unless its effect may be substantially 
to lessen competition or tend to create a monopoly, what the amendment says is 
that if the Federal Trade Comission has a case, the defense will not be available. 
Therefore, the issue involved is not amendment of section 2 (b) but outright 
repeal. To put it another way, the aim of S. 11 is to outlaw for all practical 
purposes the right of the businessman to compete vigorously and make price 
decisions vital to the success of his business. Under 8. 11, a manufacturer who 
might dare to meet the price offered to one or more of his customers by a competi- 
tor would be in jeopardy. He might be sued for treble damages by his competitor 
or by any of his customers who did not receive the lower price. He might also 
be subjected to costly litigation fomented by the Government. 

It would be impossible for any business to compete actively and vigorously if its 
efforts to meet competition are to be judged on the basis of whether or not some 
competition has been injured only to the extent of having its price met by a 
competitor. The only logical result of the enactment of S. 11 or any similar bill 
would be a series of local monopolies with all the resultant evils rather than 
the dynamic economy contemplated by our free competitive enterprise system and 
our antitrust laws. 

S$. 11 is purportedly designed ‘to secure equality of opportunity to all per- 
sons to compete in trade or business and to preserve competition where it exists, 
to restore it where it is dgstroyed, and to permit it to spring up in new fields.” 

However, in the paper industry there are any number of small companies whose 
costs are relatively high and who may have few but to them large customers. 
If a manufacturer with lower costs quotes such a customer a lower price on a 
grade of paper made by a small higher cost mill, the result would be that the 
latter mill would lose its customers unless he could meet the competition. Also, 
the price to the other customers of the small manufacturer might have to be 
raised following the loss of a major customer. 

We, therefore, respectfully urge that this subcommittee take unfavorable action 
on §. 11 or any similar bill. : 


Mr. Mortrevpr. Thank you very much. 

My name is Harold Murtfeldt. I am vice president in charge of 
enamel paper sales, that is, printing paper sales, of Consolidated Water 
Power & Paper Co. 

I headquarter at our sales office in Chicago, and we operate and own 
five pulp and paper mills in the State of Wisconsin. 

I am appearing, however, in behalf of the American Paper & Pulp 
Association, which is the parent association of the paper and pulp 
industry of the entire Nation. 

In June, perhaps you will recall, of last year, Mr. George Boyd, 
who is with me today, counsel for the American Paper & Pulp 
Association, appeared before your committee. His statement has 
been resubmitted merely for your record but I am not going to com- 
ment on it or refer to it. 

Senator Krrauver. Mr. Boyd, we are glad to have you back with 
us. Is the statement which you have now a new statement ? 

Mr. Morrrevpr. Yes, Senator; it is from the viewpoint of a sales 
executive and I have stayed completely away from court decisions, 
quotations, and so forth. 

Senator Keravuver. I am referring to Mr. Boyd’s statement. 

Mr. Boyp. If I may answer that, Mr. Murtfeldt ? 

Mr. Murtrevpr. Yes. 

Mr. Boyp. Senator, there were slight revisions made, but it is sub- 
stantially the same as the statement which I submitted to your com- 
mittee last year. 


Senator Keravuver. Do you want your new statement printed in the 
record ¢ 
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Mr. Boyp. If you please, Senator. 

Senator Kerauver. Very well; you may submit it. 

Mr. Boyp. It was submitted, Senator. 

Senator Keravver. Then it will be printed in the record, following 
Mr. Murtfeldt’s statement. 

Mr. Murrreipr. Thank you. We have carefully reviewed the rec- 
ord made before your committee in June and July of last year, in a 
really sincere effort to understand the points and arguments of the 
proponents of this bill, and we have also tried to apply that to the 
marketing in the paper and pulp industry. 

Senator Winey. You heard the t testimony this afternoon ? 

Mr. Mourtrexpr. I listened very intently, ‘both yesterday and today. 
I regret we are unable to find any area of agreement with the pro- 
ponents, even though we tried very sincerely to do so, and there is 
no comparable marketing problem such as we have heard today and 
in the record, in our industr y. 

Certainly, the stated purpose of this legislation is completely sound, 
in wishing to prohibit price discrimination, to protect independent 
business, and to preserve competition. But, in our best judgment, 
the effect on our industry, our customers, will be exactly the reverse 
to the purposes of the bill. 

Our industry is the fifth largest in the Nation. We have one of 
the largest capital investments in all industry, and I think perhaps 
the tendency might be to think of us as big business. 

However, this is really not the case. There is wide diversity of size 
among the 804 mills in our industry. Many of those are classified 
as small business, under 500 employees, and I think of most im- 
portance to this committee is the fact that our major customer group, 
the wholesale jobbers of the Nation, who distribute about 20 percent 
of all paper manufactured in this country, some 714 million, as I 
said, there are 3,300 of them located from coast to coast. Their 
average capitalization is $136,000. 

Many of them have only 3 or 4 employees, and their problems are 
our daily problems and basically they are the same, so we do know 
and do have an appreciation and a great respect for small, independent 
business. 

We, like other industries, believe that the right to meet a com- 
petitor’s lower price in good faith is the very essence of competition, 
and that every sales exec utive must have this r ight if we are to preserve 
free and open competition in our industry. 

The availability of the good-faith defense under section 2 (b) of 
the Robinson-Patman Act, I can assure you, does not make the meet- 
ing of a lower price of a competitor any more inviting. No sales 
executive wants to get into a situation where he has to do that and 
break a price structure which he thinks is quite reasonable. 

He does it only as a defensive mechanism. I don’t know a sales 
executive in our industry who considers this in any sense as a sales 
tool or as a means of destroying or abusing any power that he might 
have. It is purely a defensive procedure to retain the business that 
we have on our books. 

It has also been our experience that, w here such a situation does take 
place and we or others meet a competitor’s lower price, and at that 
point there might be some disadvantage to other buyers who do not 
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have that price, somehow it is a very temporary situation, and, if the 
forces of free and open competition, at least in our industry, are 
allowed to operate, it gets straightened out, and this disadvantage 
soon disappears. 

We have the utmost faith in the essential fairness of free and open 
competition, and, even though our marketing is certainly not with- 
out its faults and temporary misalinements, we believe the present 
system is the best yet devised, and this bill creates an. artificial- 
control situation and does not carry out the purpose of the bill, and 
would be a great disappointment. 

One of the major facts is, in our judgment, this eliminates the 
good-faith defense, as has been said by others here today, and by 
making it so extremely difficult for a sales executive to meet competi- 
tion, the bill seems to require, as far as I can see it, as a sales executive, 
it requires him to try to decide in advance when he has a competitive- 
price situation come up, what are the remote effects of his meeting 
that price, what are the remote effects on competition, and to me it 
seems to be an impossible burden, and it leaves the sales executive 
with a difficult alternative: 

He either has to walk away from it, let his competitor take his 
business, or he has to risk a cease-and-desist order. And we would 
consider that extremely serious. 

And certainly a decision not to compete, and let the competitor 
have it, is cer tainly going to lead to price rigidity: it is going to 
lead to freezing buyers to a single supplier and is certainly opposed 
to the antitrust laws. 

I can tell you very honestly, in our industry, that we know of no 
competitive situation involving any of our customers or a customer's 
customer, which are injured by any mill making use of this good-faith 
defense. 

There are no abuses that we are aware of, and we know of no com- 
pany in our industry which is abusing this right in any way, at- 
tempting to destroy or anything of the sort. 

I think of most importance, right at the moment, our industry is 
undergoing the greatest expansion in our history. We all know of 
the great demand by magazine publishers, and so forth, for more 
and more paper. We have given it to them. 

Now there is a great danger of overexpansion. We also know 
there is a great profit squeeze on both big and small business. 

We are not objecting to this at all. It is an extremely healthy 
situation; it is fine for our industry ; it is fine for the economy. But, 
needless to say, it is going to be the greatest period of competition we 
have ever had in our industry. 

It is going on right now, and it certainly will be going on for many 
years to come. 

So we say that this is certainly the worst possible time to put in a 
bill which we believe effectively would tie the hands of the sales 
executives of our industry, at least to meet a lower price of a competitor 
without being in fear of violating the law. 

Just a word, and then I will close. 

Our wholesale jobbers that I mentioned, 3,300 small, independent 
businessmen, feel as strongly as we do that they must have the 
right to compete. They have exactly the same problem we have. 
They have exactly the same burden to carry if this bill is enacted, 
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and to the extent they are hurt we are hurt, because they are our sales 
agents to the extent of 20 percent of our producti ion. 

“So, in closing, we oppose the bill, regretfully, but very strongly, 
on the one point that we believe that the right to meet a competitor’s 
lower price is an absolute essential to competition, free and open 
competition; and, secondly, we honestly feel that this bill will elimi- 

nate, for all practical purposes, this good-faith defense by putting 
a burden on the sales executive to determine in advance things such 
that the Federal Trade Commission and the courts will probably have 
great difficulty in determining themselves. 

~ Thank you very much, sir. 

Senator Keravuver. All right. Thank you very much, Mr. 
Murtfeldt. 

Senator Wiley, any questions? 

Senator Wizey. I might have, but you did hear the testimony this 
afternoon of what is happening to a good many of the gas stations? 

Mr. Murtretpr. Yes, sir. 

Senator Witry. You claim that is not happening in your industry ? 

Mr. Mortrevpr. It certainly isn’t. 

Senator Wizey. You heard testimony, and you saw a large group 
of people here who appeared to be good American citizens, who felt 
that they had been handed a raw deal. No one is in favor of that 
who had any humanity in him. 

Our whole problem is, if it can be remedied by legislation without, 
as I said in the beginning of this hearing, doing more damage by the 
remedy than the disease, and that isalwaysa real problem. 

Mr. Murtrewpr. Yes, sir. 

Senator Winey. Have you any suggestion? Are youa lawyer? 

Mr. Mortrevpr. I am a lawyer by education, sir. 

Senator Winey. Have you any suggestion how this bill that is now 
pending should be amended or could be amended so that it could take 
care of the situations where a vast aggregation of power apparently 
handles a large group of agents, assuming these are the facts? They 
will have a chance to rebut. them, of course, if they want that oppor- 
tunity. 

Have you any suggestion? Iam only inquiring. 

Mr. Mourtrevpr. Yes. 

Senator Witry. As one who is seeking his way through rather a 
forest here. 

Mr. Murrrewpr. It is extremely difficult. 

Senator Witey. Have you any suggestions as a lawyer ? 

Mr. Murtreipr. Well, I have thought about that, Senator, because 
I heard you ask that question a couple of times in the last couple of 
days. We feel that this bill tries to—well, I had better not get on that. 

Strictly on your question, one alternative, and I am certain it would 
not be favored by the proponents, but to take your present bill and 
on line 15, on page 2, after “Provided, however,” to eliminate down to 
the first comma, and that will take out the language that everyone has 
such a struggle with: 

Unless the effect of the discrimination may be substantially to lessen competition 
and tend to create a monopoy in any line of commerce in any section of the 
country. 

If that would be deleted, so that the “provided. however” clause 
would cover and make the good- faith defense an absolute one, which 
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we feel that every executive has to have, that would solve the problem. 

Senator Witry. You have heard the argument, I know, several 
times in relation to the Detroit case that the situation here, it was 
claimed at least, was not remedied by the law as it is, because it was 
inadequate to do the job, and, of course, they say with this out, it 
would be inadequate, too. 

What is your answer to that ? 

Mr. Murrrevpr. I am not able to judge, of course, the charges of the 
proponents in the gasoline field, but I could not help but think that 
much of what they are talking about, if it is true, would not be in good 
faith, and thus not have anything to do with this legislation. 

Senator Witey. I felt that at times, and it means that a good tech- 
nician in drawing a bill might be able to meet that situation. 

Mr. Morrtrerpr. Another alternative, of course, is what has been 
suggested here, the Capehart bill, which would be, I am sure, very 
acceptable to our industry, Senate bill 1211. 

Senator Wiry. You think that would meet head on the situation 
outlined today ? 

Mr. Mvrrtrevpr. Certainly. Iam sure it would not cover the abuses, 
alleged abuses that are outlined. I think they cover every field of law 
you can imagine, and much of which does not seem to apply to this 
case. 

Senator Wirry. It is your fear that in handling your own business, 
if the present bill were to become the law, that it would impede your 
business ? 

Mr. Morrrevpr. It certainly would impede our business, Senator, 
because as a sales executive, I have got to make decisions on trying 
to protect our business against the lower price of a competitor. That 
often has to be done in a few hours. You do not have long, and with 
this bill I would not know what to do, except to just take a chance and 
run the risk of a cease-and-desist order, and which I would have no 
intention of doing. 

Senator Witey. Supposing you sold your product in town X, and 
you came to one of the buyers and you found out that the price you 
had been quoting had been undercut by a competitor. 

Is it your judgment that under the present bill, if it became law, 
you would have to undercut to everybody else in that community ? 

Mr. Murrretpr. You mean to other persons to whom we were 
selling ? 

Senator Winey. Yes; is it your judgment that would be the con- 
sequence of the bill? 

Mr. Murtrewpr. Yes; I think it would be. That would be our 
only alternative to be sure. We do not know where this area that 
would be covered by the law would stop. 

We have—let us assume that that X that you mentioned, Senator, 

yas a large printer. We sell large printers from coast to coast. We 
would not really know whether the effect of meeting a competitor’s 
lower price, and a printer on the east coast would probably have an 
effect, some remote effect, on competition on the west coast or the 
north or the south. So, to be safe, we would have to cut it across the 
board, which would be extremely serious, and we would not want to 
do that. 

Senator Witery. As I have listened to the testimony, one other idea 
hascometome. What about the buyer, the poor consumer, the fellow 
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who wants a good price—would some such law as this, if it were law, 
result in price fixing ? 

Mr. Murrrexpr. I think it would lead to price rigidity. I think the 
answer to the best possible price for the consumer is free-and-open 
competition within the present antitrust laws. 

Senator Keravuver. Mr. Blair has a question. 

Mr. Bratr. I just have one short question. You said several times, 
sir, that you think if S. 11 were enacted it would contribute to price 
rigidity. 

Mr. Murtrepr. Yes. 

Mr. Buatr. I was wondering what the reasons were for your state- 
ment. 

Mr. Murtrerpr. I think if we were, in effect, prohibited as a prac- 
tical matter, to meet a lower price of a competitor, then that price that 
the competitor put in would be the price, or if we were forced to lower 
all prices to meet all prices across the country, to meet that one low 
price, then you would have a common rigid price. 

Mr. Buarr. In view of various investigations that have been made 
of the causes of prive rigidity, do you know of any reference by any 
expert, economist, or analyst, to a restraint upon price discrimination 
as being a cause of price rigidity ? 

Mr. Morrrepr. It is a broad question. I do not know what inves- 
tigation so far 

Mr. Bratr. There have been, so far, a number of very extensive 
investigations. The causes have run in terms of quite different factors. 
They have run in terms of the level of concentration, the use of the 
product, cost behavior. However, to my knowledge no one among 
these analysts who have studied this matter has ever contended that 
a restraint upon price discrimination has in fact proven it to be a 

cause, even a minor cause, of price rigidity. I was wondering, in view 
of your repeated references to price rigidity as flowing from a re- 
straint upon price discrimination, whether or not you had any evi- 
dence to support that contention, or knew of any ? 

Mr. Mvurtrevpr. Well, that is our judgment, knowing our own in- 
dustry, as to what would result if we were compelled to conform to 
such a law. 

Mr. Dixon. You think by the law, that is, with the passage of S 
you would be required to lower your price coast to coast to meet ca 
area ? 

Mr. Murtretpr. Mr. Dixon, it depends particularly on the field you 
are in. I cited the one of large printers. Large printers will very 
often compete on comparable ‘jobs, even though one is on the west 
coast, and one is on the east coast. It depends entirely upon the field. 
It is within our industry that we are speaking of. 

Mr. Dixon. What you are talking about is that it is a factual test 

each time as to what competition you are meeting; isn’t it ? 

Mr. Murtre pr. That is correct, but I would not have the slightest 
idea where to draw the line. 

Mr. Dixon. How would you know any better without the law how 
to draw the line? How do you know now, other than you are com- 
pletely insulated? Is that the reason? 

Mr. Mortrexpt. As I said, we never use this except when it is forced 
upon us by a competitor. It is not something I am looking for an 
excuse to use. 
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Mr. Drxon. If you had a decision to make in the morning about 
meeting a price in San Francisco— 

Mr. Mourrrexpr. Yes. 

Mr. Dixon. You would have no hesitancy, say, to do it—would you? 

Mr. Mourtrexpr. I would first determine whether the facts were as 
stated. I would confirm that. The next thing I would decide, I would 
say to myself, maybe it would be better for us just to forget that piece 
of business purely from an economic standpoint. 

Mr. Drxon. From a legal standpoint ? 

Mr. Murtrexpr. I know it, but I am just telling you that very pos- 
sibly I would not do it. I do not want to do it. It is the last thing 
I want to do. 

But say I felt “Well, we have got to keep our machines running, I 
cannot afford to lose that piece of business.” All right. If it was a 
perfectly legitimate thing, I ascertained it was, I did not know that 
the price of that other man was unlawful, I would meet it to hold the 
business. Then I would hope 

Mr. Drxon. Under the law as you understand it today, as your law- 
yers tell you, you would feel completely insulated; is that right, sir? 

Mr. Morrrevpr. Insulated from law violation? 

Mr. Dixon. Protected from any charge of law violation? 

Mr Morrtrevpr. I am permitted under the law to meet a competitor 
and thus preserve the free and open competition. 

Mr. Drxon. Even though you may destroy some competition by 
doing that? 

Mr. Mortrevpr. I think that it is entirely possible there would be a 
temporary misalinement or disadvantage to competitors of that one 
printer. But I think it would be a temporary one only, and that is 
much to be preferred to no competition. 

Senator Kerauver. Mr. Murtfeldt, is the American Paper & Pulp 
Association, for whom you appear here today, the association repre- 
senting manufacturers or newsprint? 

Mr. Mourtrevpr. Yes. 

Senator Kerauver. The rest of the industry, too? 

Mr. Murtrevpr. All of the industry, except paperboard, is under our 
association and 

Senator Keravuver. That includes International Paper and Crown- 
Zellerbach ? 

Mr. Murtretpr. Yes, Senator. 

Mr. Boyp. Senator Kefauver, may I correct the fact there, please ? 

Mr. Murrrevpr. Excuse me. 

Mr. Boyp. May I, Senator? 

Senator Kerauver. Yes. 

Mr. Boyp. The American Paper & Pulp Association is a federated 
association. No company in the industry belongs to the American 
Paper & Pulp Association. 

The association is composed of 14 divisional trade associations 
such as the Newsprint Service Bureau, the Printing Paper Manu- 
facturers Association, and so on. There are 14 of them. No com- 
panies belong to the various divisions. I did want to set the record 
straight. 
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Senator Keravver. I was interested in this newsprint matter be- 
cause I had noticed some 2 or 3 months ago that there was a uniform 
raise in prices all over the United States. The newspapers have been 
complaining about it. It is an administered price industry; isn’t it? 

Mr. Boyp. What is an administered price? 

Senator Keravver. That is where one company sets a price, and 
everybody follows suit. 

Mr. Morrecpr. I really know nothing about the newsprint. indus- 
try. Just a general comment. I think that very often a standard 
commodity, such as new sprint, when you do have the same price for 
that product, it is often evidence of competition. 

Senator Keravver. It is quite generally admitted that if one news- 
print firm raises the price, every firm’s price goes up the same, and 
if it goes up again, everybody follows. 

Senator Witey. Some of them are up in the air over Canada news 
pulp, too. 

Senator Keravver. Of course, the claim is Canada sets the price 
and then all American companies, regardless of cost justification or 
anything else, go along with the ov erall price. So all of them are 
selling at the same price. 

This would not particularly bother you here; would it? 

Mr. Murrrecpr. Competition is active in all industries that I 
know of. 

Senator Kerauver. Is that that rigid price that you were talking 
about a little while ago? 

Mr. Mourrretpr. I know nothing about the situation you speak 
of. 

Senator Keravuver. You say they are part of your association, and 
I had assumed you would know. 

Mr. Murtrevpr. No. 

Senator Kerauver. You say they are part of your association, and 
the newsprint field, because they all have the same price, are you! 
There aren’t any jobbers in the newsprint field, are there ? 

Mr. Murrretpr. I do not think so generally, no. 

Senator Kerauver. All right. Thank you very much, Mr. Murt- 
feldt. 

Mr. Mourrrevpr. Thank you, Senator. 

Senator Keravuver. Thank you, Mr. Boyd. 

Mr. Boyp. Thank you, Senator. 

Senator Krrauver. Now, Mr. L. M. Brile. 

I have a letter from Senator Neely, which I would like to read: 

It is my understanding that Mr. L. M. Brile, a longtime personal friend, is 
scheduled to testify before your subcommittee on S. 11. Any courtesies that 
you can extend to him will be greatly appreciated. 

Mr. Brile is president of the Fairmont Aluminum Co., which is one of the 
largest nonintegrated fabricators in the aluminum industry. Mr. Brile has 
made many noteworthy contributions to the State of West Virginia and the 


Nation, both through his business, his devotion to community activities, and his 


ao interest in the problems that affect the welfare of the people of the United 
tates. 


With the best of wishes and the kindest of regards, I am, always 
Faithfully yours, 


M. M. NEELY. 
Mr. Brile, you are highly recommended by Senator Neely. 
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STATEMENT OF L. M. BRILE, PRESIDENT, FAIRMONT ALUMINUM 
CO., FAIRMONT, W. VA. 


Mr. Brite. Thank you very much, Senator. 

Senator Neely is an old, valued friend of mine, and he has known 
of our interest. 

Senator Keravuver. Mr. Brile, you have a lengthy statement here. 
Could we file the statement and then have you tell us about it? 

Mr. Brix. Yes, I will do the best I can. In order to do full justice 
to this, we regard this bill as a very important one 

Senator Kerauver. Yes, sir, we do, too. 

Mr. Brite. We had intended to read it because we have brought 
out many points here that perhaps somebody will want to question 
us on. I will do the best I can summarizing, but, actually, for the 
most part, I have got to read this in order for it to be understood. 

Senator Kerauver. Mr. Brile, suppose we file the statement and 
then any parts of it you want to read or discuss, you do so? 

Mr. Brite. All right, thank you very much. 

(Mr. Brile’s entire statement is as follows: ) 
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nactment of legislation proposed in bill 8. 11 would practically eliminate, 
or at best severely limit, the right of a seller to meet, in good faith, the lower 
price of a competitor. This legislation would, to all practical purposes, deprive 
sellers of the right of defense against price raids made by competitors and it 
would place in jeopardy every seller who did meet, in good faith, the lower price 
of a competitor, of violating the price-discrimination provisions of the act every 
time they attempted to retain a customer by meeting competition. 

It must be admitted, even by the proponents of this bill, that the restriction 
on the good-faith defense would hamper manufacturers and sellers of all sizes, 
large, medium, small, in their attempt to compete effectively. If we are to pre- 
serve our free-enterprise system, and our competitive economy, a seller must be 
free and unhampered to enter any markets and to try to sell his products in 
competition. He must be permitted to lower his price in order to meet prices 
offered to one or more of his customers by a competitor. By so doing, he is 
merely giving the customer qa price which is already his. 

The Federal Trade Commission has stated “this is not only indispensable to a 
competitive economy, to the protection of consumers, but is an essential arma- 
ment for small-business men in their efforts to hold as well as develop their 
share of the market.” 

It should be apparent to everyone that no business can compete actively and 
vigorously if its meeting of competition is to be judged by a result of that 
action occurring in the future, after the fact, as is proposed in S. 11. 

The alleged injury to competition or the tending to a monopoly cannot be 
known or determined in advance or at the time of the meeting of competition. 
It is something that must occur in the future. Therefore, it appears to us 
ridiculous and contrary to the usual principle of law to attempt to make a seller 
responsible and subject to penalties of section 2 and section 7 of the Clayton 
Act, or which may be assessed in a suit by an alleged injured party, when the 
violation of the law was actually something that occurred after the commission 
of a legal act by the seller, and without any conscious action on the part of the 
accused that brought about this injury to commerce and competition. 

This bill makes a seller potentially a violator of the law even when he per- 
forms a perfectly legal act in good faith in meeting competition. It creates an 
“after the fact” guilt. It imposes responsibility and guilt upon a seller because 
of some eventualities or conditions that occurred through no fault of the ac- 
cused seller. We claim that this act, therefore, introduces a new principle of 
law in that it makes one guilty and responsible after the fact for conditions 
that arise following the performing of a perfectly legal right. 

This fixing of responsibility after the act, in our opinion, will be declared un- 
constitutional and illegal by the courts and, in the final analysis, by the Supreme 
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Court. It is as ridiculous and illogical as providing in a law that a man might 
drive his car within legal speed limits on the highways unless someone rushes 
out heedlessly and negligently, in front of the car and is killed, through no fault 
whatever of the driver of the car, in which event the driver of that car would be 
held to be guilty of murder or some other crime. 

Guilt from eventualities or “after the fact’? occurrences is a new principle 
and a new theory of law. Normally, in providing for violation of law, the law is 
clear and definite in defining the illegal act. This bill limits the complete defense 
for a seller to show that his lower price or the furnishing of services or facilities 
to any purchaser was made in good faith by providing that if the effect of the 
discrimination may be substantially to lessen competition or tend to create a 
monopoly, in any line of commerce, in any section of the country, then the good- 
faith defense does not apply. In other words, a perfectly legal act may become 
illegal, based on certain circumstances or happenings, following the commission 
of a legal act. We think it is an established principle of law that one can be 
held responsible only for the known or foreseeable consequences of his act. 

Under this bill as written, a seller would have no way of determining in 
advance the possible consequences of his action—therefore, every seller who 
elected to meet the lower price of a competitor in good faith would place himself 
in jeopardy of later being declared to have violated the law which would make 
him subject to penalties under section 2 and section 7 of the Clayton Act, and to 
suits by alleged injured parties. This would cause any seller to hesitate in 
meeting a price in good faith quoted by a competitor because he would fear that 
the result might be construed as a violation of law and place him in jeopardy 
of penalties mentioned and suits by injured or alleged injured parties. 

The true meaning and purpose of S. 11 has been so distorted and deseribed by 
its proponents that small merchants and some small-business men feel its passage 
would be a Magna Charta for them, will be their virtual salvation. The very 
contrary is true—that this legislation would be most harmful to and would create 
untold problems for all manufacturers and sellers, no matter what their size. 

On the subject of these small merchants who pressured Congress in its last 
session to pass bill 1840, they do not themselves have to conform to the no-dis- 
crimination features of the Robinson-Patman Act. They are not subject to the 
provisions of the Robinson-Patman Act. They apparently want no change in 
this situation and no restriction on their right to sell as they want to sell, but 
they want to impose obnoxious restrictions on the part of manufacturers and 
sellers generally in our economy. They don’t seem to realize that when they 
thus interfere with the legitimate right of manufacturers to compete, they 
thereby indirectly affect themselves adversely. 

After all, where are the payrolls created to enable small-business merchants to 
exist? These payrolls are created by manufacturers and sellers generally. 
These small merchants have been misled by wholesale groups and associations 
and by proponents of this bill that its passage would in some way solve their 
economic problems, and provide them with remedies against the competition of 
chainstores. Nosuch result is evident. 

Certainly these small merchants do not want to propose injury to a large 
segment of our economy in order to bolster their own position. 

Hon. Emanuel Celler, chairman of the Antitrust and Monopoly Subcommittee 
of the Committee on the Judiciary of the House, made the following statement 
as a preface to the consideration of this bill: 

“Since 1951, the year the Supreme Court decided the Standard of Indiana 
case, most associations representing small businesses have been critical of the 
effect of the Court’s decision upon their membership. 

“Generally the statements of the representatives of small business as to the 
effects of the Standard of Indiana case indicate that this segment of the indus- 
trial community is disturbed that the Court’s ruling may result in a return to the 
business conditions existing prior to the enactment of the Robinson-Patman Act. 

“However, the Federal Trade Commission, the Agency primarily concerned 
with enforcement of anti-price-discrimination laws, has informed the subecom- 
mittee that its experience to date (April 18, 1956) does not indicate that the 
Standard Oil decision has hampered enforcement of the Clayton Act. The 
Federal Trade Commission states ‘that any recommendation for a change in the 
law at this time is premature.’ ” 

Congressman Celler also said before the Antitrust Subcommittee of the Com- 
mittee on the Judiciary of the House of Representatives: 

“Further, the Department of Justice has informed the subcommittee that to 
overrule the Standard Oil case, for all practical purposes, would render the 
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‘good faith’ proviso meaningless. The Justice Department states it is unable to 
recommend enactment of H. R. 11 and similar bills because it does not believe 
the solution of the competitive problems involved ‘lies in denying sellers the 
opportunity to make sales in good-faith competition with other sellers.’ ” 

The Justice Department of the United States, has in the past consistently op- 
posed any such proposal as made in 8. 11 and has said: 

“A seller’s right to meet a competitor’s lawful prices by granting price differ- 
entials to some customers without reducing his prices to all seems consonant 
with our national antitrust policy and should remain an essential qualification 
of any anti-price-discrimination law. A seller constrained by law to reduce 
prices to some only at the cost of reducing prices to all may well end by reducing 
them to none.” 

House Judiciary Committee Chairman Celler himself conceded that S. 11 has 
hidden meanings and presents many problems and that there are “many things 
in this bill which may take many Supreme Court decisions to clarify.” 

Congressman Patman admits that bill S. 11 lacks somewhat in clarity and he 
has admitted that it will raise questions all right, but he adds “that is what 
makes lawsuits.” Is the purpose of the proponents of S. 11 to make lawsuits, 
or is it, in all sincerity, to stop harmful effects on our economy or stop mo- 
nopolies? 

This bill, if passed, would place a seller in an almost impossible position. If 
he is confronted with the necessity of meeting a competitor’s lower price to hold a 
customer, he would have to have in advance legal proof that if he did meet it, 
he was not affecting competition between the customer and his competitors, or 
between those who buy from the customer and their competitors, to an extent 
that might be declared to substantially lessen competition, and he would have 
to have legal proof that his meeting of this price would not tend to a monopoly. 

Now our contention is that no seller is equipped with facilities to determine 
the effect of his meeting a lower price quoted by a competitor or its effect upon 
competition, generally, or whether it would tend to a monopoly. This would 
impose the burden upon sellers to perform the function of the Federal Trade 
Commission. 

We contend that no seller in the United States, who simply meets the price 
of a competitor in good faith, should be held liable under this act, or any other 
act, for something that might follow his performing this legal act, and that 
there should be no penalty assessed against him by the Government or any 
agency thereof, or in any suit by an alleged injured party, unless and until, 
despite his good faith, the Federal Trade Commission decided that there was 
a substantial lessening of competition within the meaning of the act or that 
it tended to a monopoly, in which case the Federal Trade Commission should be 
authorized to issue a cease-and-desist order with the distinct understanding 
that where good faith was proven by the accused seller, no penalty, as mentioned 
above, would attach to him unless he refused to comply with the cease-and-desist 
order of the Commission. 

The expression “substantially to lessen competition” is vague and uncertain. 
If this language is to be used in the bill, then it must be admitted that it is a 
deterrent to a seller determining the result of his meeting, in good faith, a lower 
price. No seller could possibly determine how much he would have to lessen 
competition in order to “substantially lessen it.” The bill sets no standards by 
which the extent of the effect on competition can be gaged and it would appear 
that this looseness of language would eventually depend upon an interpretation, 
first by the Federal Trade Commission and/or the Department of Justice and, 
secondly, by the courts in any contest of a decision of the Federal Trade Com- 
mission or the Department of Justice. 

We claim that this language itself is sufficient to sustain our contention that 
since the seller cannot know in advance the possible result of his act, he should 
be held free and harmless for having met the competition in good faith, even 
though he later would be obliged to cease and desist on an order of the Federal 
Trade Commission. 

The bill itself violates the stated purposes enumerated in the bill— 

(a) To preserve competition where it exists. 
(b) To restore it when it is destroyed. 
(c) To permit it to spring up in new fields. 

This act, if passed in its present language, would not preserve competition 
where it exists but would prevent it in many cases where it exists, because it 
would seriously hamper and deter sellers from meeting competition in good 
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faith and, of course, bringing this result about, it would not restore that com- 
petition that the bill itself had destroyed. The bill provides against substantially 
lessening competition yet nothing that we know of will substantially lessen 
competition to the extent that this bill itself will, by preventing the legitimate 
meeting of competition, in good faith, where a competitor has quoted a lower 
price to one of its customers. 

We have no complaint whatever as to regulation or prohibition of unfair 
methods of competition and monopolistic practices and acts in restraint of 
trade, but in preventing such acts we should not go so far as to interfere with 
and destroy the liberty of any group or segment of our economy to freely compete 
in our economy. 

What S. 11 intends as a violation is “substantially lessening competition or 
tending to create a monopoly” but, as written, it would actually make the meeting 
in good faith of a lower price of a competitor a violation, even though the 
lessening of competition or tending to monopoly was an unpredictable result 
of meeting the lower price. In other words, it would apply after the fact vio- 
lation. It would apply a violation that could not possibly be foreseen or 
contemplated. 

The way this bill is written would cause doubt and uncertainly to sellers and 
in many cases would cause them to relinquish their right to meet competition 
for the reason that this bill holds over them the possibility of action against them 
for violating a law that they could not at all determine in advance. 

This bill claims to amend the Robinson-Patman Act with reference to equality 
of opportunity. This is a self-serving, specious description that is not, in fact, 
true. It is a propaganda slogan. Insofar as sellers in our economy are con- 
cerned, this bill would destroy the equality of opportunity to compete. It would 
potentially make every seller in the United States who dared meet a lower price 
of a competitor in good faith a violator of the law. The purpose of the Robinson- 
Patman Act was to encourage competition and to protect it. The purpose of 
bill S. 11, to amend the Robinson-Patman Act, does the opposite. The act, in 
certain phases, is a preventative to legitimate competition. 

We believe passage of 8S. 11, as written, would cause chaos, uncertainty, and 
confusion in our economy and would result in untold litigation—litigation that 
we believe might result in the bill itself being declared illegal and unconstitutional 
because of its attempt to make a man guilty when committing a legal act and 
when he would have no possible way of predetermining any result of his legal act 
that would bring about the claimed illegality. 

Respectfully submitted. 

L. M. Brie. 

Marcu 11, 1957. 


Upon proof being made, at any hearing on a complaint under this section, that 
there has been discrimination in price or services or facilities furnished, the 
burden of rebutting the prima facie case thus made by showing justification shall 
be upon the person charged with a violation of this section, and unless justifica- 
tion shall be affirmatively shown, the Commission is authorizde to issue an order 
terminating the discrimination. Upon proof being made, at any hearing on a com- 
plaint under this section, that there has been discrimination in price or services 
or facilities furnished, it shall be a complete defense for a seller to show that his 
lower price or the furnishing of services or facilities to any purchaser or pur- 
chasers was made in good faith to meet an equally low price of a competitor, or 
the services or facilities furnished by a competitor. However, despite the fact 
that a seller shall have shown that his lower price, or the furnishing of services 
or facilities to any purchaser or purchasers was made in good faith to meet 
a lower price or services or facilities furnished by a competitor, if the Commis- 
sion, upon evidence and after hearing, decides that the action seriously lessens or 
interferes with competition so as to be harmful to the economy of the country, or 
tends to create a monopoly in any line of commerce in any section of the country, 
the Commission is authorized to issue an order terminating the discrimination. 
Where good faith has been shown by the seller there shall be no penalty assessed 
against him unless he fails to comply with the Commission’s order. Nothing 
herein, however, shall prevent a seller from contesting such an order of the (‘om- 
mission in a court of proper jurisdiction: Provided, however, That nothing con- 
tained herein shall be construed to alter the law applicable to the absorption of 
fright or of shipping charges. 
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Mr. Brit. My name is Lawrence M. Brile. I am president of the 
Fairmont Aluminum Co., of Fairmont, W. Va. We roll aluminum 
sheet. 

We believe that enactment of legislation in bill S. 11 would practi- 
cally eliminate, or at best severely limit, the right of a seller to meet, 
in good faith, the lower price of a competitor. In our opinion, for all 
practical purposes, this would deprive sellers of the right of defense 
against price raids made by competitors, and it would place i in jeopardy 

every seller who did meet, in good faith, the lower price of a com- 

petitor, of violating the price “discrimination provisions of the act 
every time they attempted to retain a customer by meeting com- 
petition. 

Senator Witry. Does Senator Neely agree with your conclusion ¢ 

Mr. Brive. Well, it is a little bit embarrassing to explain that. 
When I originally presented the conclusions to him, he did fully. 
He said they were not assailable. Later, he had such pressure from 
retail merchants in the West Virginia area, that he said he had to 
go along with that majority. So, that is the situation up to this 
time. 

I understand from someone that he said last week he had not made 
up his mind on this bill yet. So I do not know where he stands to- 
day. I have not talked to him since he has been ill. 

It must be admitted, even by the proponents of this bill, that the 
restriction on the good-faith defense would hamper manufacturers 
and sellers of all sizes, large, medium, small, in their attempt to 
compete effectively. If we are to preserve our free-enterprise system, 
and our competitive economy, a seller must be free and unhampered 
to enter any markets and to try to sell his products in competition. 
He must be permitted to lower his price in order to meet prices of- 
fered to one or more of his customers by a competitor. By so doing, 
he is merely giving the customer a price which is already his. 

The Federal Trade Commisison has stated, and I understand they 
have been wobbly in their position, sometimes they favor this bill and 
sometimes they have been opposed to it, but they did say this: “this is 
not only indispensable to a competitive economy, to the protection of 
consumers, but is an essential armament for small-business men in 
their efforts to hold as well as develop their share of the market. 

No business can compete actively and vigorously if its meeting of 
competition is to be judged by a ‘result of that action occurring in 
the future after the fact, as is proposed in S. 11. 

The alleged injury to competition or the tending to a monopoly, 
‘cannot be known or determined in advance or at the time of the meet- 
ing of competition. It is something that must occur in the future. 
Therefore, it appears, to us, perfectly ridiculous and contrary to the 
usual principle of law to attempt to make a seller responsible and 
subject to penalties of section 2 and perhaps also section 7 of the 
Clayton Act, or which may be assessed in a suit by an alleged injured 
party, when the violation of the law was actually something that 
occurred after the commission of a legal act by the seller. and. with- 
out any conscious action on the part of the accused that brought 
about this injurv to commerce and competition. 

This bill would make a seller potentially a violator of the law even 
when he performs a perfectly legal act in good faith in meeting com- 
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petition. It creates an “after the fact” guilt. It imposes responsi- 
bility and guilt upon a seller because of some eventualities or condi- 
tions that occurred through no fault of the accused seller. We claim 
that this act, therefore, introduces a new principle of law in that it 
makes one guilty and responsible after the fact for conditions that 
arise following the performance of a perfectly legal right. 

And this fixing of responsibility after the act, in our opinion, will 
be declared unconstitutional and illegal by the courts and, in the final 
analysis, by the Supreme Court. It is as ridiculous and illogical as 
providing in a law that a man might drive his car within legal speed 
limits on the highways unless someone rushes out heedlessly and 
negligently, in front of the car and is killed, through no fault what- 
ever of the driver of the car, in which event the driver of that car 
would be held to be guilty of murder or some other crime. 

Guilt from eventualities or “after the fact” occurrences is a new 
principle and a new theory of law. Normally, in providing for a vio- 
lation of law, the law is clear and definite in defining the illegal act. 
This bill limits the complete defense for a seller to show that his 
lower price or the furnishing of services or facilities to any purchaser 
was made in good faith by providing that if the effect of the discrimi- 
nation may be in the future substantially to lessen competition or tend 
to create a monopoly, in any line of commerce, in any section of the 
country, then the good-faith defense does not apply. In other words, 
a perfectly legal act becomes illegal, based on certain circumstances or 
happenings, following the commission of a legal act. We think it is 
an established principle of law that one can be held responsible only 
for the known or foreseeable consequences of his act. 

Under this bill, as written, a seller would have no way of deter- 
mining, in advance, the possible consequences of the action—therefore, 
every seller who elected to meet the lower price of a competitor, in 
good faith, would place himself in jeopardy of later being declared to 
have violated the law which would make him subject to penalties 
under section 2 of the Clayton Act, and to suits by alleged injured 
parties. This would cause any seller to hesitate in meeting a price 
in good faith quoted by a competitor because he would fear that the 
result might be construed as a violation of law and place him in 
jeopardy of penalties mentioned and suits by injured, or alleged in- 
jured parties. 

The true meaning and purpose of S. 11 has been so distorted and 
described by its proponents that small merchants and some small- 
business men feel its passage would be a Magna Carta for them, will 
be their virtual salvation. The very contrary is true—that this legis- 
lation would be most harmful to and would create untold problems for 
all manufacturers and sellers, no matter what their size. 

And on the subject of these small merchants who pressured Con- 
gress in the last session to pass bill 1840, they do not themselves have 
to conform to the no-discrimination features of the Robinson-Patman 
Act. They are not subject to the provisions of the Robinson-Patman 
Act, because they are dealing in intrastate business. They apparently 
want no change in this situation and no restriction on their right to 
sell as they want to sell, but they want to impose obnoxious restrictions 
on the part of manufacturers and sellers generally in our economy. 
They don’t seem to realize that when they thus interfere with the 
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legitimate right of manufacturers to compete, they thereby indirectly 
affect themselves adversely. 

After all, where are the payrolls created to enable small-business 
merchants to exist? These payrolls are created by manufacturers 
and sellers generally. These small merchants have been misled by 
wholesale groups and associations and by proponents of this bill that 
its passage would in someway solve their economic problems, and 
provide them with remedies against the competition of chainstores. 
No such result is evident. 

Certainly these small merchants do not want to propose injury to 
a large segment of our economy in order to bolster their own posi- 
tion. 

Hon. Emanuel Celler, chairman of the Antitrust and Monopoly 
Subcommittee of the Committee on the Judiciary of the House, made 
the following statement as a preface to the consideration of this 
bill 

Senator Keravuver. Mr. Celler’s statement has already been put in 
the record. 

Mr. Brite. Allright. There is a statement also in here as to what he 
said the Department of Justice said. 

Senator Kerauver. The Department of Justice’s statement is also 
in the record. 

Mr. Brize. All right, we will leave that. 

Now this is a statement which I bring, and I do not know whether 
you have had this: The Justice Department of the United States, 
has in the past consistently opposed any such proposal as made in S. 
11 and has said 

Senator Kerauver. We have that statement too. 

Mr. Brite. You have that statement also. All right. 

Now you probably will also have had the statement of House 
Judiciary Committee Chairman Celler, where he conceded that S. 
11 has “hidden meanings” and presents “many problems” and that 
there are “many things in this bill which may take many Supreme 
Court decisions to clarify.” He said that. 

Congressman Patman admits that bill S. 11 lacks somewhat in 
clarity and he has admitted that it will raise questions all right, 
but he adds “that is what makes lawsuits.” Is the purpose of the 
proponents of S. 11 to make lawsuits, or is it, in all sincerity, to stop 
harmful effects on our economy or stop monopolies ? 

This bill, if passed, would place a seller in an almost impossible 
position. If he is confronted with the necessity of meeting a com- 
petitor’s lower price to hold a customer, he would have to have in ad- 
vance legal proof that if he did meet it, he was not affecting compe- 
tition between the customer and his competitors, or between those 
who buy from the customer and their competitors, to an extent that 
might be declared to substantially lessen competition, and he would 
have to have legal proof that his meeting of this price would not tend 
to a monopoly. 

Now our contention is that no seller is equipped with facilities to 
determine the effect of his meeting a lower es quoted by a com- 
petitor or its effect upon competition, generally, or whether it would 








tend to a monopoly. This would impose the burden upon sellers to 
perform the function of the Federal Trade Commission. 
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We contend that no seller in the United States, who simply meets the 
price of a competitor in good faith, should be held liable under this 
act, or any other act, for something that might follow his performing 
this legal-act, and that there should be no penalty assessed against 
him by the Government or any agency thereof, or in any suit by an 
alleged injured party, unless and until, despite his good faith, the 
Federal Trade Commission decided that there was a substantial lessen- 
ing of competition within the meaning of the act or that it tended to 
a monopoly, in which case the Federal Trade Commission should be 
authorized to issue a cease-and-desist order with the distinct under- 
standing that where good faith was proven by the accused seller, no 
penalty, as mentioned above, would attach to him unless he refused to 
comply with the cease-and-desist order of the Commission. 

You have asked for suggestions as to changes. There is one in that 
paragraph, and we have written an amendment that we recommend as 
a change. 

The expression “substantially to lessen competition” is vague and 
uncertain. If this language is to be used in the bill, then it must be 
admitted that it is a further deterrent to a seller determining the result 
of his meeting, in good faith, a lower price. No seller could possibly 
determine how much he would have to lessen competition in order to 
substantially lessen it. The bill sets no standards by which the extent 
of the effect on competition can be gaged and it would appear that this 
looseness of language would eventually depend upon an interpreta- 
tion, first by the Federal Trade Commission and/or the Department 
of Justice and, secondly, by the courts in any contest of a decision 
of the Federal Trade Commission or the Department of Justice. 

We claim that this language itself is sufficient to sustain our con- 
tention that since the seller cannot know in advance the possible result 
of his act, he should be held free and harmless for having met the 
competition in good faith, even though he later would be obliged—if 
you accept our suggestion as to a change—to cease and desist on an 
order of the Federal Trade Commission. 

The bill itself violates the stated purposes enumerated in the bill 

(a) To preserve competition where it exists. 

(6) To restore it when it is destroyed. 

(c) To permit it to spring up in new fields. 

I won’t go into that, but the reasons that we say are there, and we 
think it does. 

We have no complaint whatever as to regulation or prohibition of 
unfair methods of competition and monopolistic practices and acts 
in restraint of trade, but in preventing such acts we should not go so 
far as to interfere with and destroy the liberty of any group or seg- 
ment of our economy to freely compete in our economy. 

What S. 11 intends as a violation is “substantially lessening com- 
petition or tending to create a monopoly” but, as written, it would 
actually make the meeting in good faith of a lower price of a competi- 
tor a violation, even though the lessening of competition or tending to 
monopoly was an unpredictable result of meeting the lower price. 
In other words, it would apply after-the-fact violation. It would 
apply a violation that could not possibly be foreseen or contemplated. 

The way this bill is written would cause doubt and uncertainty to 
sellers and in many cases would cause them to relinquish their right 
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to meet competition for the reason that this bill holds over them the 
possibility of action against them for violating a law that they could 
not at all determine in advance. 

And we want to emphasize this: this bill claims to amend the 
Robinson-Patman Act “with reference to equality of opportunity.” 
I have heard that statement made several times, that this bill is called 
the bill of equality of opportunity. 

This is a self-serving, specious description that is not, in fact, true. 
It is a propaganda slogan. Insofar as sellers in our economy are con- 
cerned, this bill would destroy the equality of opportunity to compete. 
It would potentially make every seller in the United States, who dared 
meet a lower price of a competitor in good faith, a violator of the law. 
The purpose of the Robinson-Patman Act was to encourage competi- 
tion and to protect it. The purpose of S. 11, to amend the Robinson- 
Patman Act, has exactly the opposite. The act, in certain phases, is a 
preventative to legitimate competition. 

We believe passage of S. 11, as written, would cause chaos, un- 
certainty, and confusion in our economy and would result in untold 
litigation—litigation that we believe might result in the bill itself being 
declared illegal and unconstitutional because of its attempt to make a 
man guilty when committing a legal act and when he would have no 
possible way of predetermining any result of his legal act that would 
bring about the claimed illegality. 

Now that is the statement, and I have—— 

Senator Krravuver. I thank you, Mr. Brile. That is a very forceful 
statement. I can see you have given the matter a great deal of thought 
and you have spent a great deal of time preparing the statement and 
waiting to deliver it to us. 

Mr. Brite. I was glad to wait, and I appreciate the fact at this late 
hour you received this statement. If we did not feel so strongly about 
it, Senator, we would not care, but we do. 

We are faced with situations like this: In Senator Wiley’s own 
State, we sell many of the largest cooking utensil concerns in the coun- 
try, including Aluminum Goods Manufacturing Co. If one of our 
competitors goes in and quotes a lower price to Aluminum Goods 
Manufacturing Co., we have to make the decision whether from an eco- 
nomic standpoint we shall meet that price and hold that customer, and 
if we do, under this proposed S. 11, it would affect competition with 
Aluminum Specialty Co. in the same town, and the West Bend Alumi- 
num Co., within a few miles from there, and how far that would 
stretch out we would not know. So we could not possibly tell whether 
that would affect competition to the point that it would be considered 
substantially lessening competition. So we would have to make up 
our mind either to let the business go and forget about it, or meet that 
competition, and if we meet it everywhere, we would have to go out of 
business. We could not afford to do it. So it does present that 
problem. 

And gasoline is not the only product in the United States that will 
be affected by this bill, by any means. There are many products that 
will. In fact, all products. 

Senator Kerauver. How long has your company been in operation, 
Mr. Brile? 

Mr. Brize. Thirty years. 
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Senator Kerauver. Since about 1927 ? 

Mr. Brixe. 1926, we started, the end of 1926. Our first shipments 
were made in January 1927. 

Senator Keravuver. How big a business do you do? 

Mr. Brite. Every year? 

Senator Kerauver. Yes, sir. 

Mr. Brite. About 8 million to 9 million. We are a relatively 
small competitor of the integrated aluminum companies. 

Senator Krrauver. I wonder, Mr. Brile, with the Federal Trade 
Commission operating between 1936 and 1951 as if this bill were the 
law, how do you account for the fact you did not get into trouble 
all during that time? 

Mr. Brite. Well, I do not agree with the premise that they acted 
upon that theory. The first case that 1 knew of where they at- 
tempted it was in the Standard Oil case, and they did not win that 
ease. I do not think they have ever contended that you did not have 
a right to meet competition in good faith. In fact, it says that in 
the bill, doesn’t it ? 

Senator Krerauver. Well—— 

Mr. Brite. Don’t you see that this new bill brings up questions, it 
clouds that right ? 

You have alw ays claimed, Senator, it does ‘pe affect your right to 
meet competition in good faith. Sure, you can go out with the 
defense that you did that in good faith, but it adds language there, 
unless it does so and so in the ‘future, and you cannot know what that 
will do in the future. 

No, we were not bothered by the Federal Trade Commission. We 
do not think that we violated the law. 

Senator Kerauver. The Federal Trade Commission, according to 
the testimony we had in the hearing last year, always operated on 
the ground that you could meet another price in good faith, provided 
it did not substantially lessen competition or tend to create a 
monopoly. 

Mr. Brite. Well, it did not say that in the bill as it does in S. 11. 
It says that you could meet the competition in good faith, and you 
could not discriminate by selling one competitor at one price and 
another competitor at another. But it did not in any way restrict 
your right to in good faith meet the lower price that a competitor 
might sell one of your customers. 

Senator Kerauver. It operated on the basis that meeting of good 
faith was a procedural defense, not a complete defense. 

Mr. Brite. Yes. 

Senator Kerauver. It was a matter of procedure and was not a 
complete defense, and was not a defense where the result was a cre- 
ation of monopoly. I just wonder why, if you and others think this 
is so de angerous, why you did not come into conflict with the Federal 
Trade C eee all of that time ? 

Mr. Brite. I did not say this was dangerous to us. I said it might 
be. We have not had any difficulty about having to mee: competi- 
tion. We are not here arguing our own protection only. This is a 
matter that affects the economy of our country. That is why we are 
here. And we can see, of course, the danger that a situation might 
arise, by one of these new competitors that we have, and they are 
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coming in from the copper industry every week, new competitors, 
going in and quoting a a lower rice, when it will raise the question as 
to what we shall do. And if this S. 11 was the law, we would be 
fearful to meet competition in good faith, because of the result that 
might happen, that we would be cited by the Federal Trade Commis- 
sion and subject to suit by injured parties for triple damages. 

Senator Kerauver. Do. you make ingot aluminum ¢ 

Mr. Brix. No; we buy ingot aluminum. We buy pig, which is 
practically the same thing as “ingot. Ingot is a small pig. We buy 
that raw material, cast a rolling billet, and then roll it. 

Senator Keravver. Do you manufacture it into something else / 

Mr. Brite. We roll it into sheet. That is our entire operation. 

Senator Kerauver. Are you in competition with Alcoa and other 
aluminum companies / 

Mr. Brite. We certainly are in competition with Alcoa, Reynolds, 
Kaiser, and every other sheet mill in the country. All of these inte- 
grated compaines also operate sheet mills, and we are in direct com- 
petition with them. 

Senator Kerauver. How do you compete with Alcoa successfully ? 

Mr. Brite. Well, we have been in business for 30 years, and we are 
still growing, and we went through a terrible depression, and we are 
still operating. We do compete with them successfully. 

Senator Kerauver. Have they ever started a price war in aluminum 
products ¢ 

Mr. Brite. Well, no, except when we first started in business, they 
suddenly found some economies of manufacture, so that we star ted 
in on one theory of economics, and within a month or two the price 
was a great deal lower. But when they found that we weathered 
the storm—there has been no evidence of price cutting by the Alumi- 
num Co. or by any of the other mills. 

Senator Kerauver. You mean, you felt they were trying to keep 
you from getting into business to start with ? 

Mr. Brite. That was my personal thought. I do not know whether 
it was true, that they suddenly found those economies, or not, but 
it did affect us. But that was a long time ago. That was 30 years 
ago. But after that time, we were able to meet them suc cessfully in 
competition and have done so over a great many years. 

Senator Kerauver. What sort of storm did they create? Did they 
cut prices in areas where you were doing business ? 

Mr. Britz. No. It wasa general price cut. 

Senator Kerauver. Was it just on products that you made ? 

Mr. Brite. On all sheet products, as I remember. 

Senator Keravuver. Not in all other products ? 

Mr. Brie. I believe at that time that the reduction was on sheet 
alone. 

Senator ae FAUVER. That is what you made—that is what you were 
interested in ? 

Mr. Brie. That is right. 

Senator Kerauver. What they were trying to do was to cut prices 
to keep you from getting started ¢ 

Mr. Brite. Well, that may be true. They did not succeed in doing 
it. And as I say, that has been 30 years ago, and we met the price 
cuts that they made at that time, and we stayed in business. And for 
a period of some 25 years, they have been pretty good competitors. 
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So we are making no point of what happened 30 years ago. We did 
succeed in meeting that competition. 

Senator Krerauver. How would you feel if Alcoa sold ingots to one 
of your competitors at a much lower price than they sold to you? 

Mr. Brite. Well, we would not like it, but we do not think they 
would do it. We have never found them to do anything like that. 

Senator Krravver. Don’t you think you ought to have some law 
preventing them from doing that? 

Mr. Brite. You do have a law preventing them from doing that. 

Senator Keravuver. What law is it? 

Mr. Brite. The present Robinson-Patman Act. 

Senator Kerrauver. They could sell you at a higher price than 
they could sell some other competitor 

Mr. Brite. Than they sold our competitor? No, they could not. 

Senator Kerauver. Then they could say, we are selling Mr. Brile’s 
competitor at a lower price in order to meet 

Mr. Bru. Despite that possibility, we do not want S. 11. 

Senator Kerauver. This is something I think you ought to really 
think about 

Mr. Britz. I know. I have thought 

Senator Krrauver. I do not mean to be facetious. 

Mr. Brite. We believe the Aluminum Company of America and 
all of our other integrated producers to be good competition, and we 
do not find any fault with them, and we do not fear they are quoting 
a lower price to any of our competitors than they would give us. 

Senator Kerauver. Who is your chief competitor ? 

Mr. Britzx. Who is our 

Senator Krrauver. Somebody about your size. Who is somebody 
about your size? 

Mr. Brix. Well, about our size—I would say possibly one of the 
brass companies that has just come into business, Revere Copper & 
Brass. Probably they are nearest to our size. 

Senator Kerauver. Suppose you found that Alcoa was selling them 
at just half the price that they were charging you, and they claimed 
that they were meeting somebody’s competition, Kaiser or Reynolds, 
or somebody ? 

Mr. Brite. We buy from all of them. 

Senator Krravuver. I know, but suppose that happened, and you 
complained, and they said, but we are meeting some kind of competi- 
tion. Wouldn’t you naturally come back and say, I know, but that 
is going to put me out of business? 

Mr. Brix. Yes. Well, I say, we have a law to protect us right now, 
the Robinson-Patman Act. That would be a discrimination in price, 
under the Robinson-Patman Act, selling one competitor at a lower 
price than they are selling another. We could not do that, and they 
cannot do it, 

Senator Keravuver. But they can do it if they claim they are meeting 
competition in good faith. 

Mr. Brite. Yes. Well, if they are meeting competition in good 
faith, we would not object to it. But we would have to know where 
the competition was, and if they were going to them with that kind 
of price, they would come to us with it. 
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Senator Krravver. Even though it ran you out of business, you 
would not object ? 

Mr. Brite. Certainly we would object, if it would run us out of 
business. 

Senator Keravuver. Then what would you do about it ? 

Mr. Brite. Well, I say, if they did meet a lower price, they would 
have to prove that it was somebody’s lower price, and if they did that, 
it would be all right with us. We recognize that in order to hold that 
business they would have the right to quote that price. We would 
want them to meet that competition and hold that business. But we 
have never had any situation like that, and we do not fear any situation 
like that. 

Senator Krravuver. I hope you do not ever have one like that, but 
one never knows. 

Thank you very much, Mr. Brile. 

Mr. Brite. Don’t you believe, Senator, that a concern, large or small, 
should have, and you have called it yourself, a basic right to meet 
competition in good faith ? 

Senator Keravuver. Mr. Brile, I think that the preservation of the 
free-enterprise system, the attempt to keep this country out of the 
control of monopolies, is a paramount consideration. 

Mr. Brie. Yes. I do, too. 

Senator Kerauver. That is what I am fearful of. I do not want 
price discriminations to be such that it is going to drive people out of 
business and force this country into monopoly control. That is what 
we are trying to get at here. 

Mr. Britx. Well, most of the cases that you have can be taken care 
of under our present laws, and I have here, and I want to put it in the 
record, a suggestion for an amendment to that bill, that would take 
care of just what you are trying to do and would stop unwarranted 
interference with competition, but, as Senator Capehart’s bill provides, 
would give you the absolute right of defense always of good-faith in 
meeting competition. 

Senator Kerauver. We are certainly glad to have it, and if you will 
file it, we will make it a part of the record, with your statement. 

Mr. Apsry. Senator, would you allow 6 minutes for the Commerce 
and Industry Association of New York? I was summoned here for 
yesterday morning. I have been here all day, and I cannot be here 
tomorrow. 

Senator Kerauver. All right, sir. We will hear your statement 
now. 

Mr. Arsgy. I would certainly appreciate it, and will make it very 
brief and not read my statement. 

Senator Kerauver. As I remember, Mr. Apsey, you were with us 
Jast year. Jam sorry we have detained you so long. 


STATEMENT OF LAWRENCE S. APSEY, COMMERCE & INDUSTRY 
ASSOCIATION OF NEW YORK, ACCOMPANIED BY ARNOLD 
WITTE 


Mr. Arsry. I appreciate this very much. 
Senator Kerauver. Your statement, Mr. Apsey, will be printed in 
S ’ psey, p 

full in the record. 
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(Statement is as follows :) 
STATEMENT OF COMMERCE AND INDUSTRY ASSOCIATION OF NEW YorRK, INC. 


3y Lawrence 8S. Apsey, Esq., Member of Federal Trade Commission and Antitrust 
Laws Committee, Commerce and Industry Association of New York, Inc., 
March 13, 1957 


My name is Lawrence 8S. Apsey and I am a member of the Federal Trade 
Commission and antitrust laws committee of the Commerce and Industry Associa- 
tion of New York, Inc., a former member of the Antitrust Division of the Depart- 
ment of Justice, and for the last 10 years counsel to 2 successive manufacturing 
companies, in which capacity I have had considerable experience in giving legal 
advice with respect to the Robinson-Patman Act. 

The Commerce and Industry Association of New York, Inc., is the largest 
service chamber of commerce in the East. It represents 3,500 business firms in 
the New York metropolitan area engaged in almost every level and type of com- 
mercial enterprise. Eighty percent of these firms are small businesses, and fifty 
percent of them have less than 20 employees each. For years we have been 
recognized as “the voice of New York business” and have been dedicated to 
serving the best interests of the business community, not only locally but nation- 
ally and internationally. We have kept abreast of the legislation here under 
consideration since it was first introduced and our board of directors has reached 
the conclusion that the legislation proposed by S. 11 will be damaging to business, 
both large and small, and is not calculated to promote the survival of our free 
enterprise system. The position of the association has been made known to its 
members and out of 3,500 only 1 has indicated that he favors the legislation. 
Being opposed to 8S. 11, we of course, do favor 8S. 1211 which we believe embodies 
the Supreme Court interpretation of the present law. 

We think this committee should bear in mind that the great bulk of the support 
for S. 11 to the best of our knowledge is coming from retailers and wholesalers 
in comparatively narrow segments of our economy. The industries in question 
are of course large, but compared to the entire economy and the great bulk of 
the consuming public who will be adversely affected they are relatively small, 
and we wish to caution this committee against pushing through class legislation 
to satisfy the outcry of a vocal minority. 

We believe that the cosmopolitan nature of our membership is more nearly 
typical of the American economy as a whole, and that we can, therefore, speak 
with more force than groups representing special industries and special segments 
of the distributive chain. 

We understand that it is the announced purpose of S. 11 to protect retailers 
and wholesalers, especially in the food, drug, and gasoline industries. If the 
effect of this bill were to prevent buyers from getting special deals, we could 
understand some elements of these industries might want such protection. But 
the effect of the present bill is not to prevent buyers from getting favored treat- 
ment, but is only to prevent other sellers from protecting themselves from the 
loss of their customers through such deals. Before the other sellers can protect 
themselves by meeting favored prices under the present law, the original deals 
have already been made. No special prices can be initiated under the good 
faith meeting of competition provisions of the act as it now exists. But even 
assuming that the proponents of this bill are correct in their belief that it affords 
substantial protection to wholesalers and retailers in a few industries, this 
would not justify the damage it would do to industries which do not need its 
protection, such as the raw material industries producing such products as 
steel, aluminum, and other basic metals, fibers, plastics, or chemicals. Such 
products are not sold in consumer industries such as the food or drug indus- 
tries (with minor exceptions) or in the petroleum industry. They are not sold 
to retailers in any industry. They all require further processing. In the rare 
instances where they are sold to wholesalers, it is only for resale to processors. 

Fibers, for example, are sold to weavers and the fabric made from such fibers 
is in turn sold by the weavers to converters who dye and finish the fabric and 
resell it to cutters, who make it into garments, who in turn resell it to retail 
stores. To deprive the fiber manufacturer of the right to try to retain his 
valuable customers by meeting the very keen competition characteristic of 
this industry, furnishes no protection to wholesalers and retailers. The same 
is true in the plastics industry where manufacturers sell basic plastics to 








374 TO AMEND SECTION 2 OF THE CLAYTON ACT 


fabricators who mold them into many different plastic articles, many of which 
are components of other products like trucks, toys, or shoes, for example, and 
others of which are sold to retailers for resale to the consumer. This is especially 
true also in the basic chemical industry where the chemicals manufactured and 
sold are used in thousands of different processes long before a consumer product 
is produced. 

Since the position of large business is well represented by others, however, 
we shall confine the rest of our remarks to the effect of 8S. 11 on small 
business and the consumer. One of its effects, which is overlooked by its 
proponents, is the obstacle it will create to the starting of a new small business. 
At the present time our economy as a whole is competitive and expanding be- 
cause it is quite possible for new companies to get into most industries and 
they are doing so all the time. This is frequently possible on the basis of 
price competition because small producers, while they cannot afford to compete 
with larger ones servicewise, can and do compete on price. By manufacturing a 
single product, and sometimes by selling to only one customer, they find they 
can operate on an extremely low overhead in relation to larger companies. The 
larger companies have to engage in continuous research to develop new products 
valuable to the economy in order to remain competitive. They also require a 
complex management in order to create the expanding markets necessary to 
their survival and the prosperity of the country. This is all a healthy situa- 
tion ; one in which small enterprises can get into the industry and are constantly 
keeping the large companies on their mettle. This situation can continue, how- 
ever, only as long as the profit margin is kept broad enough to enable new 
enterprises to get started. If, through such legislation as S. 11, the large 
companies, in order to meet the competition of small, new companies are re- 
quired to bring down the entire price scale, they will have to lower the margin 
of profit to the point where no new manufacturer can get into the industry. 
In doing so, moreover, they may also find it necessary to reduce their own 
overhead by giving up the research and development programs which create 
new products for the national welfare and by foregoing some of the management 
skills which are creating new markets and new prosperity. Thus industry will 
cease to expand and the growth of small business will be stifled. 

It must be remembered that small businesses are on the selling, as well as on 
the buying, side of the market and there are many small manufacturers whose 
very life depends on their ability to retain their customers against the inroads 
of competitors. In fact, small business needs this protection even more than 
large business, because the loss of 1 or 2 larger customers may be sufficient to 
ruin a small manufacturer, whereas this would not necessarily be true of larger 
manufacturers who have a larger number of customers. Let us assume, for 
example, that a large producer comes in and offers a lower price to the small 
producer’s largest customer. Without this customer, the small producer’s busi- 
ness is crippled. On the other hand, if he meets this price to all of his customers 
that also will put him in the red. This is an example of a common situation in 
which the manufacturer can be squeezed out of business by the large producer. 
We are sure that this committee does not wish to create such a situation. 

Exactly the same situation as that described above with respect to a small 
manufacturer can also confront the small wholesaler in his selling capacity. 
Disregarding this fact, however, some small wholesalers seem to favor S. 11 
because of their fear that competitive wholesalers may get a special deal and 
be able to undersell them. We cannot see how the proposed legislation will 
substantially cure this abuse. The Robinson-Patman Act in its present form 
is supposed to prevent this sort of thing. If, despite the act, large buyers are 
still getting special deals, there is nothing in the proposed legislation which will 
stop it. As stated before, all the proposed legislation will do will be to prevent 
other sellers from trying to keep their customers by meeting, and not beating, 
the special price already offered by someone else. Once the deal is offered, 
merely permitting another seller to compete by offering the same price, cannot 
result in fewer special deals. If anything, it discourages them. It does have 
the beneficial effect, moreover, of making the market more responsive to the law 
of supply and demand and tending to drive all prices down. 

Let us now consider the effect of S. 11 on small business in its buying capacity. 
Markets are kept competitive by the freedom of buyers to play one seller off 
against another, and to bargain with the second seller on the basis of the price 
offered by a previous seller. This competitive force will be removed by the 
proposed legislation. The small retailer or the small wholesaler as a buyer 
will be deprived of his power to pit one seller against another in bargaining for 
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lower price. If he happens to get a special deal, he will be lucky; but he won’t 
be able to use it to try to get other sellers to reduce their prices and thus begin 
to affect the general price structure. 

A second advantage of a free market to small buyers, is the ability to obtain 
more than one source of supply. Every buyer likes to feel that he can obtain 
the merchandise which is his lifeblood, from several sources, not only to get 
the advantage of price and quality competition but also to assure himself a 
supply in times of shortage. This bill will deprive small buyers of the chance 
to obtain alternative sources of supply at prices as favorable as those they may 
be able to obtain from a low-cost seller. The competitors of the seller will be 
forbidden by law to meet his price unless they are economically able to reduce 
prices across the board. Only the lowest-cost producers can do this and all 
others will be eliminated as alternative sources to the buyer. 

Thus, small buyers will find, on the whole, the prices are firmer than ever and 
that it is more and more difficult to meet their competition in their own selling 
operations. 

When small business cannot meet its own competition and is squeezed out of 
business, when it is unable to keep down its costs by bargaining for lower prices 
with its suppliers, when it is unable to obtain alternative sources of supply and 
meets everywhere firmer price levels, the necessary effect will be higher prices 
to the consumer. In the ultimate analysis, we are all consumers and any legis- 
lation which prevents competition, tends to promote inflation. We are living 
today in a period of inflation in which the cost of living index is spiralling to 
new heights. Legislation like S. 11, therefore, is certainly not in the best interests 
of the American consumer today. 

The points we have raised against S. 11 are valid in favor of S. 1211, and we 
do therefore wish to go on record in favor of the latter bill. On behalf of the 
small-business members, as well as all of the other members of the Commerce 
and Industry Association of New York, Inc., I therefore wish respectfully to 
urge this committee, in the interest of business as a whole and of the consumer 
public, to report favorably S. 1211 instead of 8. 11. 

Mr. Arsry. I have a few notes, and I will summarize just the high- 
hghts. 

Senator Krerauver. All right, sir. 

Mr. Arsey. The Commerce and Industry Association of New York 
is the largest service chamber of commerce in the East. It represents 
3.500 business firms in the New York metropolitan area, 80 percent of 
which are small businesses, and 50 percent of them have less than 20 
employees each. And as we represent every level and type of com- 
mercial enterprise, we believe that our membership is typical of the 
American industrial community, and that we can therefore speak 
to the issues raised by these bills with more force than groups repre- 
senting special industries. 

We have studied this legislation a long time, and our board of direc- 
tors have reached the conclusion that S. 11 will be damaging to busi- 
ness, both large and small. Our position in this connection has been 
circulated to our 3,500 members on several occasions, and we have only 
had an objection from one of our members, indicating any disagree- 
ment with the position of our board. 

We believe the committee should 

Senator Kerauver. Has he a statement here? 

Mr. Wirre. No; he has not presented a statement, sir. 

Senator Krrauver. What company was it that objected ? 

Mr. Wrrre. I do not recall the name of the company precisely. It 
was in the food industry, and what he wrote to us was that his com- 
pany was opposed, but he was not quite certain of the reasons, perhaps 
we could read the attachment; and he attached a brochure that he 
had received from a food industry group. 

Senator Kreravver. All right, sir. 
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Mr. Arsry. We should never forget the members of small business 
as well as big business are both buyers and sellers. As sellers, small- 
business men are concerned with keeping their customers, as well as 
big-business men. For every small-business man who thinks he may 
be protected from special deals through his competitors by this pro- 
posed legislation, there are many others who stand to lose their cus- 
tomers as a result of it. 

Suppose, for example, that a small producer, a retailer or whole- 
saler, is selling interstate in a relatively small area, and a large na- 
tional producer, or a chain retailer, or national wholesaler, comes in 
and offers a low price to that small-business man’s largest customer. 
Among his few customers, this one may be relatively so important 
that his loss will er ipple the small-business man’s operations. 

On the other hand, if he meets this price to all of his customers, 
this also will put him in the red. 

Have you stopped to think how many small-business men may be 
faced with just this situation, which some of the larger businessmen 
have been complaining of ? 

S. 11 will also adversely affect small business in its buying capacity. 
Not being able to compete in volume purchases with large buyers, 
small business has to depend on its ability to bargain with its sup- 
pliers, to play one seller off against another, and thereby to use 
the force of competition to get the best possible price. This force will 
be removed by the pr oposed_ legislation. Small business can no longer 
pit one seller against another in bargaining for a lower price. 

There is another great advantage the small-business man will lose, 
and this is his chance to obtain alternative sources of supply at prices 
as favorable as those he may be able to obtain from a single low-cost 
seller. Sellers having higher costs will be forbidden by law to meet 
the price of the seller. The buyer will thus be deprived of the alterna- 
tive source of supply which may give him better quality and assure 
him merchandise in times of shortage. 

The proponents of S. 11 are afraid that as sellers they may lose 
business to competitors who can undersell them because of having re- 
ceived special price deals from their suppliers. The offering of these 
deals in the first instance is not covered a“ S. 11, but it is covered by 
the Robinson-Patman Act as it now stands. Now, what is needed 
to prevent that is more extensive enforcement of the Robinson-Patman 
Act in its present form, not new legislation. S. 11 cannot reduce 
the number of special deals because it does not come into play until 
the deal has already been offered. Preventing a fellow from protect- 
ing himself from losing valuable customers to a competitor who has 
quoted a special price cannot be effective to prevent the original quo- 
tation of that price. Its only effect is to penalize the competitors of 
the discriminators. 

Now I just want to give you one example of what I am talking 
about here, and I am going to talk about the Standard Oil of Indiana 
case because it is one we are all familiar with. 

The interests which the Federal Trade Commission were trying to 
protect in that case were the small retailers and wholesalers who com- 
peted with Standard Oil’s dealers, and because of size or lack of buying 
power, were not able to compete with those dealers who got the special 
prices. Now the record in that case showed that these dealers were 
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offered these prices in the first instance, not by Standard Oil, but 
by Standard Oil’s competitors. And it was only after repeated, threats 
by these dealers to cease buying from Standard Oil and to throw their 
business to Standard Oil’s competitors that Standard finally met the 
competitors’ prices and thus retained its dealers. 

Now, let’s see what. would have happened if the provision of the 
Federal Trade C ommission, which is now embodied in S. 11, had pre- 

vailed in that case? Standard’s dealers would simply have switched 
their business to Standard’s competitors, and realized the same lower 
cost by getting gasoline at the lower prices from another source. The 
smaller “competitors of these dealers would have obtained no relief 
whatsoever, they would still have had to meet the lower cost which 
Standard’s former dealers could offer by virtue of the lower cost of 
their gasoline now bought from Standard’s competitors. But Stand- 
ard would have lost valuable dealers and would have been, in large 
measure, excluded from the Detroit market. In other words, S. 11 
if it had applied here, would have done grievous injury to Standard 
Oil. It would have reduced competition and it would have tended 
toward a monopoly in the hands of Standard’s competitors, without 
having benefited the small retailers and wholesalers one whit. 

Senator Krravver. Let’s see about that. The biggest of these re- 
tailers was Ned’s. Standard gave him a very much lower price than 
they did the others around him. They did not give the other stations 
the same price—those that were competing with him. 

Mr. Apsey. I believe Ned’s is both a jobber and a retailer. 

Senator Krerauver. No; the proof shows he was exclusively a re- 
tailer at that time. 

What is the justification for this discrimination? The other sta- 
tions cannot stay in business if that goes on. 

Mr. Apsey. The other suppliers had often—pardon me. 

Senator Kerauver. Ned’s claimed that Red Indian had offered them 
a lower price. If there was some off-brand gasoline station across 
the street that had a lower price, what they would do would be to drive 
all the business to Ned? If you do not think that hurt the little 
stations, I do not see what would. 

Mr. Arsey. Well, my point is this, that if Standard had resisted 

Ned’s request for a lower price, and they did for a long time— it was 
only after much pressure over many months that they finally sue- 
cumbed—Ned would have simply taken the Red Indian gasoline and 
you would have had exactly the same situation. 

That is why S. 11 is not going to help. I do not say there isn’t an 
abuse, Senator, that needs to be corrected. I think there is, but I 
just say that S. 11 does not do it. 

Senator Krrauver. Mr. Apsey, surely, the Standard Oil of Indiana, 
with its marketing setup in 17 States, a tremendously big concern, if 
it wanted to keep ‘the Red Indian from getting its business, it would 
not take a reduction very long to order its customers, at least custom- 
ers in Detroit, to put Red Indian in its place, without having to sacri- 
fice all of its other independent dealers ? 

Mr. Arsry. Well, are you talking now about general reduction to 
everybody in Detroit, or are you talking about a special reduction 

Senator Krrauver. I am talking about a reduction to those who 
were in the competitive area with Ned’s, those who got the lower price. 
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Mr. Apsey. Well, that could have been done without resorting to 
the meeting-competition defense at all, because if they reduced the 

rice to all retailers in competition with each other, there would have 
en no injury to competition, and that is permitted under the Robin- 
son-Patman Act, so you do not have a problem if they follow that 
process. 

Senator Krravuver. That is what we are trying to assure that they 
do. That is all. We are in agreement on that. 

Mr. Apseiy. Well, on the other hand 

Senator Krrauver. You see, the thing is 

Mr. Arsry. Most fellows cannot do that. I gave the example a 
while ago of a smaller seller who, if he did that would go in the red. 
And you are applying this rule to everybody. If they reduce to all 
their customers, they cannot stay in business. 

Senator Kerauver. That word “all” is not applicable here. 

Mr. Apsry. All the customers in their area—and I would say in 
competition with each other. 

Senator Kerauver. They are customers who are in competition with 
the one who is getting a favored price. 

Mr. Apsey. Yes. 

Senator Kerauver. Actually, in the case up in Detroit, I am in- 
formed, if they had reduced their prices to the people who were in 
competition around Ned’s, they would still have had healthy small 
business, and they would have been able to have gotten along. 

Mr. Apsry. Well that is something 

Senator Kerauver. The Red Indian could not have stood the com- 
petition very well them. 

Surely, you do not think that would have hurt Standard Oil of 
Indiana. 

Mr. Apsey. I do not know. I do not know how many there were, 
and that did not appear in the record, so I do not think we can argue 
that point. 

But I think the point that I am making here is perfectly valid, that 
S. 11 would not have helped in this situation because if Ned’s had 
gone to Red Indian, exactly the same situation would have existed as 
did exist when Standard Oil reduced their price to Ned, so far as 
the other people were concerned. So that S, 11 does not remedy the 
situation. 

Senator Kerauver. But suppose Ned’s had gone to Red Indian? 
Certainly, as to Standard Oil’s competitors in that area, Standard, 
with all of its resources, ought to have been able to let its little service 
stations compete with this comparatively small Michigan refinery, 
shouldn’t it ? 

Mr. Arsey. I do not know. That is not in the record, and I do not 
think we can tell. 

Iam using this Standard Oil situation as an example, and I do know 
this, that there are many instances in industry, many, many instances, 
where the seller cannot cut his price to all who are in competition 
with his customer without going in the red. 

Senator Kerauver. Of course, if Red Indian cut its price below 
an economical amount, and Standard Oil of Indiana had given its 
customers in that area in competition with Red Indian the same price, 
Red Indian would have been out of business pretty quickly; would 
it not 
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Mr. Apser. I suppose in that case, that would have been so. But 
we do not know whether that was the fact or not. 

Senator Kerauver. All right, sir. Have you anything else there? 

Mr. Arsry. Yes. I want to point out that S. 11 will bring about 
these same results in many other industries where it cannot possibly 
benefit small wholesalers or retailers. And I wondered if this com- 
mittee has stopped to consider the effect of this bill on the great raw 
material producing industries, like fibers, plastics, chemic nals, steel, 
aluminum, and other metals? These products all require further 
processing and are not sold to retailers, or to wholesalers for sale to 
retailers. In these industries, you will be forcing sellers to give up 
their best customers, underc utting competitors, and creating a trend 
toward monopoly by forcing them out of certain markets. And small 
retailers and wholesalers cannot possibly benefit from this m these 
industries because they do not buy from these producers. 

And I will venture a guess that such raw material producers col- 
lectively represent a much larger segment of our economy than is 
represented by the groups that are favori ing this bill. 

Now the very grievances which the gasoline dealers stated here today 
are practically all violations of the act as it stands and they would 
be remedied if the act were thoroughly enforced. The courts have 
held,! for example, that the present law does not permit a fellow to 
reduce his price to enable his customer to meet the price of the cus- 
tomer’s competitor. And that is one of the uses that is perhaps being 
made of the act to date. But the Federal Trade Commission does not 
go along with that. And all they have to do is enforce the present 
interpretation to prevent that. Also, much of the testimony today 
involved resale price maintenance, where the oil companies were being 
accused of forcing their dealers to maintain the price. And it was 
not a fair-traded article, so there was room for prosecution under 
the Sherman Act. And both of those acts, if they were enforced, 
could take care of this situation. 

And I think that to ask Congress to pass an unnecessary amendment 
which will seriously damage other segments of industry, merely 
to scare off violators of the present law, and make them say “we are 
afraid we may get prosecuted now, whereas we have not gotten prose- 
cuted before,” that that is not a legitimate reason for passing legisla- 
tion that you do not need. W hat should be done is to thoroughly 
enforce the law as it is. 

Senator Keravuver. Do you feel the Sherman Act and the Clayton 
Act are not being enforced now ¢ 

Mr. Apsey. I think that in the instances that were brought before 
us today they are not, apparently are not, being enforced, and I do 
not want to blame the enforcement agencies. I assume they just do 
not have the manpower to go into this situation. 

But I am sure the present laws are adequate to do it, if they have 
the manpower and if the complaints are brought to their attention. 

Senator Kerauver. It might be helpful if your association would 
urge a larger appropriation for the Federal Trade Commission and 
Antitrust Division. 

Mr. Apsty. Well, I cannot speak for the association on that score, 
because we have not taken it up. I do not think our own members 


1 Enterprise Industries, Inc. v. The Te ras Co., 136 F. Supp. 420 (D. Conn, 1955), re- 
versed on other grounds, 240 F. 2d 457 (2d Cir. 1957). 
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have been injured enough by these practices to get them very excited 
about it, because they are afraid of what will happen if S. 11 is 
passed. That will injure them more, but there are some segments 
of the economy, apparently, who are being injured and I point out 
that their remedy, I think, is an enforcement of the law as it is. 

We believe that S. 1211 states the law as presently interpreted by 
the Supreme Court that is designed to protect small business more 
adequately than S. 11, and it does not interfere with the competitive 
forces which are necessary to keep prices within bounds in our free 
enterprise system. With the Consumer Price Index at a high point 
and still on the rise, we think nothing should be done at the present 
time to interfere with the oper: ation of competitive forces as they 
reduce prices and combat inflation. 

Senator Keravuver. All right. Thank you very much, Mr. Apsey. 

Mr. Arsey. Thank you. I appreciate your hearing me at this late 
hour. 

(The following document was inserted at this point at the direction 
of the chairman :) 


Goop FAITH MEETING OF COMPETITION 


Remarks of Edward F. Howrey, former chairman, Federal Trade Commission, 
before the annual dinner of the section of antitrust law of the New York 
State Bar Association, University Club, New York, N. Y., January 23, 1957 


Mr. Chairman, members of the antitrust section of the New York State Bar 
Association, and fellow guests: 

Because of the high purpose and good fellowship that necessarily dominate 
any meeting sponsored by Charles Wesley Dunn and presided over by Thurlow 
7ordon, I must assume, at least for tonight, that all parties to the Good Faith 
Meeting of Competition controversy are motivated by good faith and the desire 
to do what is best for all segments of our economy. 

Needless to say, that is an assumption I would make, in any event, with 
respect to any controversy to which the distinguished Senator from Wyoming, 
Joseph O’Mahoney, lends his brilliant and considerable talents. 

As long as I am engaged in the pleasant task of assuming and presuming, I 
should like to go on and presume that most of us subscribe, in general, to the 
following propositions: 

(1) That the general objective of our antitrust laws is to protect the public, 
primarily the consumer, by the promotion of free competition in open markets; 

(2) That the three statutes, which are the core of our antitrust policy, the 
Sherman Act, the Federal Trade Commission Act, and the Clayton Act including 
its Robinson-Patman amendment, were intended to be in pari materia and 
treated as interrelated expressions of the national antitrust policy; 

(3) That while there may be some inconsistency between legislative policies 
which enforce price competition (Sherman Act and Federal Trade Commission 
Act) and those which regulate price discrimination (Robinson-Patman Act), 
this inconsistency should not be accentuated and magnified by unrealistic and 
antithetical interpretations or amendments; 

(4) That the promotion of price competition and the prohibition of unfair 
and discriminatory pricing practices can be made to constitute a dual program 
of fostering competition in the public interest ; 

(5) That the gearing of the privilege to compete with the obligation to com- 
pete fairly is not necessarily inconsistent except as made so by nonharmonizing 
neopolitical interpretations or congressional enactments ; and 

(6) As the Supreme Court put it, “It is our duty” to reconcile the text of the 
Robinson-Patman Act “with the broader antitrust policies that have been laid 
down by Congress.” ’ 


1 Automatic Canteen Company v. F. T. C., 346 U. S. 61, 74 (1953). 
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If these propositions are valid, and I think they are, then the proposed 
Kefauver amendment to the Robinson-Patman Act, known to most of us as 8. 11, 
should be rejected.’ 

In antitrust cases, the Federal Trade Commission and the courts are called 
upon to measure the actual or probable effect on competition of the chal- 
lenged business practice. It seems necessary, therefore, before discussing the 
Kefauver amendment and the Standard Oil “Detroit” case which it seeks to 
negate, to undertake the difficult task of defining competition. 


WHAT IS COMPETITION? * 


Perhaps the best way to approach this much talked of but still abstruse 
subject is to discuss the generic concepts of competition and monopoly. The 
essence of full monopoly power in a seller is the fact that he is the sole source 
of a product, so that the buyer must meet the seller’s terms or go without. The 
essence of competition, on the other hand, is to free the buyer from this power 
by access to alternative sources of supply. 

The shorthand definition of monopoly power is the power to determine the 
market price and exclude competitors. The idea of competition is the antithesis 
of this. It denotes the presence of more than one—usually many—sellers in a 
particular market and suggests a condition of independent rivairy among them. 
This rivalry prevents the existence of monopoly power over price and output. 

To answer the question whether a particular market is competitive or non- 
competitive, more evidence is needed than the simple fact that the market con- 
tains two or more sellers. One must consider such things as pricing policies, 
the number and relative size of buyers and sellers, their location with reference 
to their clientele, conditions affecting the entry of new firms and growth of ex- 
isting firms, and the relations among rivals in the process of making marketing 
decisions. 

In a competitive market, the individual seller must respond to or meet, in 
one way or another, his rival’s offerings both as to price and as to product. He 
must, in the light of his own costs, adjust his offerings to the prices offered by 
others in the same market. As the Attorney General’s Committee said: ‘The 
market pressures which effective competition imposes upon each seller, derive 
from the self-interested rivalry of his competitors. The essential character of 
this rivalry is to promote the competitor’s economic interest by offering buyers 
inducements attractive enough to cause them to deal with him, in free bargain- 
ing, and in the face of inducements offered by his rivals.” * 

In the recent Cellophane case, which involved the competitive product market 
rather than the geographic market, the Supreme Court said, “An element for 
consideration as to cross elasticity of demand between products is the respon- 
siveness of the sales of one product to price changes of the other. If a slight 
decrease in the price of cellophane causes a considerable umber of customers of 
other flexible wrappings to switch to cellophane, it would be an indication that 
a high cross-elasticity of demand exists between them; that the products com- 
pete in the same market.” * 

In sum, if one seller is in competition with another, he must compete with 
or respond to the latter’s inducements. These inducements deal primarily 
with price, but may also include such other enticements as quality, service, and 
facilities. 

For the purpose of analysis, the competitive market is the area of competitive 
rivalry within which the transfer of the buyers’ patronage from one supplier to 
another takes place. One should combine into one market, two or more geo- 
graphical areas if an appreciable decline in the price of the product in one area 
will promptly lead to a relatively large diversion of purchasers from the other 
area. 

From the foregoing it seems clear that a gasoline filling station on the corner, 
for example, is in competition with the filling station down the street, where 


2Bils S. 11 and H. R. 11 have again been introduced by Senator Kefauver and Con- 
gressman Patman, respectively, in the present 85th Cong. They propose that the good 
faith meeting of competition defense shall continue to be a complete defense to a charge 
of price discrimination, “unless the effect of the discrimination may be substantially to 
lessen competition or tend to create a monopoly in any line of commerce.” 

3See ch. VII of the Report of the Attorney General’s National Committee To Study 
— Laws, entitled “Economic Indicia of Competition and Monopoly,” pp. 

‘Ibid., at p. 321. 

5U. 8. v. HE. I. du Pont de Nemours & Co., 351 U. S. 377 (1956). 
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either station (or both) may be required, for his own best interests, to meet or 
respond to the other’s prices, terms and conditions. If the independent action 
of one, with respect to any of these factors, has no substantial effect on the gallon- 
age or patronage of the other, then they are not in competition. On the other 
hand, if the inducements offered by one require speedy responses by the other in 
order to hold his position and gallonage, then effective competition exists between 
the two. In some cases, the distinction between effective and ineffective com- 
petition may depend in part upon the speed and the certainty of these responses. 

From this brief discussion of the concept of competition, it can be concluded, 
it seems to me, that a market becomes noncompetitive the minute sellers fail 
to respond to each other’s inducements, or to put it another way, do not “meet 
the equally low prices of competitors.” 

It will be noted that I have used the small-business man on the corner for my 
example. This was because I wanted to stress the fact, assuming interstate 
commerce, that the Robinson-Patman Act applies to the small as well as the 
large-business man. Markets exist in great variety, and they can be classified 
at many points along a spectrum extending from the oligopoly of a few sellers 
at one end, to the markets of thousands of small suppliers and purchasers, at 
the other; and the relevant market area may be national, regional or local.* 


APPROACH TO ROBINSON-PATMAN ACT ENFORCEMENT 


Another preliminary problem which may profitably be considered is the gen- 
eral approach which should be made to antiprice discrimination enforcement. 

The Robinson-Patman amendment to Section 2 of the Clayton Act is one of 
the most complicated and controversial provisions in antitrust law. Proponents 
of the law have called it the Magna Carta of small business, designated to pro- 
tect the small wholesaler and retailer from the mass buying power of the chain, 
mail order houses and department stores. Opponents of the law, with about 
the same degree of emotion, have characterized it as a “price fixing statute hiding 
in the clothes of antimonopoly and procompetition symbols,” a “price control 
measure,” and a “noncompetitive method of price determination.” 

Rightly or wrongly, the Federal Trade Commission has become the focal point 
of the controversy. Both the opponents and the protagonists are unsparing in 
their criticism of the way the Commission has administered the law. 

The Department of Justice, although it has the same statutory enforcement 
jurisdiction as the Commission, remains aloof from the controversy and therefore 
unscathed. This is due to the fact that it has been content to let the Commis- 
sion wrestle with and enforce section 2, while it has limited its dual enforce- 
ment program to the other sections of the Clayton Act. 

The question, as I see it, is whether it should be the goal of Congress and the 
Commission to obtain, by means of reasonable application and interpretation, 
widespread compliance with the law, or, whether the act’s already stubborn 
provisions should be made more unyielding to the demands of a highly com- 
petitive and dynamic economy. 

Certain it is that no legislative enactment in our recent history, with the 
possible exception of the prohibition law, has been more widely disregarded by 
the persons to whom it applies. 

Why is this? 

In my view, it is due to the fact that in the hurly-burly of the market place 
it is only human nature to engage in price bargaining. As Mr. Justice Frank- 
furter asked in the Automatic Canteen case, should the Court, in the light of 
congressional policy as expressed in other antitrust legislation, read the “am- 
biguous language” of the act “as putting the buyer at his peril whenever he 
engages in price bargaining”? “Such a reading,” he answered, “must be rejected 
in view of the effect it might have on the sturdy bargaining between buyer and 
seller for which scope was presumably left in the areas of our economy not 
otherwise regulated.” * 

It has always seemed to me that the enforcement agencies could best serve the 
public interest, particularly the interests of the small-business man, by seeking 
ways and means of making the act work. The alternative is to spend their 
time, effort, and money on test cases that seek to expand the act’s provisions 


ona of the Attorney General’s National Committee To Study the Antitrust Laws, 
p. 319. 
* Automatic Canteen Company Vv. F. T. C., 346 U. S. 61, 73-74. 
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to new situations, which may be of academic interest, but which may have little 
or no effect on the day-to-day buying and selling of commodities. ‘ ee , 
One important thing, as I see it—and I like to think the Commission has 
made great strides in this direction in the last few years—is to build up a body 
of case law through written narrative opinions that set forth yardsticks which 
ean be followed by those desiring to comply with the law. Public explanation 
of the application of the act in a variety of cases and to all types of existing 
situations, rather than the pursuit of isolated and extreme theories, can do 
more than anything else to obtain public support and individual compliance, 


THE “DETROIT” CASE AND 8. 11 


Turning now to the Standard Oil decision and 8. 11: 

In the “Detroit” case, Standard sold gasoline in the Detroit area to four 
jobbers at prices which were 14% cents per gallon less than prices to service- 
station customers in the same area. It was alleged that the effect of these price 
reductions was felt by competing retail service stations in part through the 
retail stations operated by the jobbers and in part through retail stations which 
purchased from the jobbers at less than the prevailing price. 

Standard introduced evidence to show that the lower prices to the four jobbers 
were made in good faith to meet an equally low price of a competitor. The 
Commission concluded, however, as a matter of law, that “this does not consti- 
tute a defense in the face of affirmative proof that the effect of the discrimina- 
tion was to injure, destroy, and prevent competition with the retail stations 
operated by the said named dealers [jobbers] and with stations operated by 
their retailer customers.” The Commission said that a showing by the respond- 
ent that its lower price was made to meet competition, while it would rebut a 
prima facie case, was not an absolute defense, and that “where competitive 
injury is * * * shown * * * [such proof] replaces the rebutable presumption of 
the prima facie case.” 

The Supreme Court rejected this theory, saying: 

“There is nothing to show a congressional purpose * * * to compel the seller 
to choose only between ruinously cutting its prices to all its customers to match 
the price offerings to one, or refusing to meet the competition and then ruinously 
raising its prices to its remaining customers to cover increased unit costs. There 
is, on the other hand, plain language and established practice which permits a 
seller, through section 2 (b) to retain a customer by realistically meeting in 
good faith the price offered to that customer, without necessarily changing the 
seller’s price to its other customers.” ® 

S. 11, as I have indicated, seeks to negate the Supreme Court decision in the 
“Detroit” case by amending the “meeting competition” proviso so as to provide 
that where the lower price may result in a lessening of competition, it is not a 
defense for the seller to show that he acted in good faith and merely met com- 
petitive prices. The amendment is, of course, phrased in a much more clever, 
subtle, and ambiguous fashion than this, but no one has denied that such is its 
purpose and effect. 

The fundamental question then is whether the ordinary day-to-day meeting of 
competition “may” have an adverse effect. If so, 8. 11 will do away with price 
competition among sellers in a particular market and require each seller to sell 
to all his customers at the same price. 

I should have said that the amendment would seek to do this. Actually, it 
will not do away with price competition any more than the prohibition iaws did 
away with the consumption of alcoholic beverages. Human nature being what 
it is, competition will always exist as it has existed, in one form or another, 
from the beginning of time. However, S. 11 will succeed, I am afraid, in making 


In addition, ‘the conclusion seems hard to avoid that the Commission has taken the 
natural, understandable, but fallacious road for any official agency—that of processing 
cases on the basis of specific complaints and the easy availability of evidence rather than in 
terms of * * * economic importance * * *.” Timberg, Trade Regulation Series No. 3 
Federal Legal Publications, Ine., p. 3. ~ 

® Standard Oil Company v. F. T. C., 340 U. S. 231. 250. 

It is worth noting, in passing, that the Court had, much. much earlier, in the Staley 
case, dealt at length with the evidence offered in support of good faith defense. While 
such evidence was rejected as insufficient, there was no suggestion that the defense was 
inadequate as a matter of law. There would have been no case for this extended review 
of the evidence, except on the assumption that the good faith meeting of competition was 
a complete defense—see Federal Trade Commission vy. Staley Manufacturing Co 324 
U. S. 726 (1945). oe 
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a law violator of almost everyone who is in the business of buying and selling 
goods. 
INJURY TO COMPETITION 


One difficulty, perhaps the principal one, is that words don’t seem to mean 
what they used to mean. This is true of the statutory words “substantial lessen- 
ing of competition” and “tendency toward monopoly.” The Commission and 
the courts are now much more prone to find injury and sometimes even to pre- 
sume injury where formerly such findings usually followed proof of some type 
of bad faith or predatory practice, or at least something above and beyond the 
normal consequences of vigorous competition. 

While there is still some confusion among lawyers and economists as to what 
constitutes injury to competition within the meaning of the Robinson-Vatman 
Act, the Commission has placed major emphasis on whether the discriminatory 
prices have caused or may cause a diversion of business. Mr. Justice Black’s 
opinion in the Morton Salt case is frequently cited as going one step further and 
holding that price differentials between competing customers, sufficient in amount 
to influence resale prices, are themselves adequate evidence to support a finding 
that the effect of the discrimination “may be substantially to lessen competi- 
tion.” 

But whatever the Morton Salt case may hold, there seems to be no doubt 
that the favorite method of proving injury is to show that the lower price either 
diverted or may divert trade to the seller or to the favored customer who buys 
for resale. The latter, it is contended, may either pass the price advantage on 
to his customer or use the differential to increase his advertising or improve his 
services to customers. 

If this is the law, and the Federal Trade Commission says it is, then it is 
clear that any price difference, whether or not made in good faith, “may” result 
in injury to competition. The Supreme Court in the “Detroit” case clearly rec- 
ognized this when it said, “It must have been obvious to Congress that any 
price reduction to any dealer may always affect competition at the dealer's 
level, as well as at the dealer's resale level, whether or not the reduction to 
the dealer is discriminatory.” ” 

In sustaining the validity of the “meeting competition” defense, the Court 
added, “It is enough to say that Congress did not seek by the Robinson-Patman 
Act either to abolish competition or so radically to curtail it that a seller would 
have no substantial right of self-defense against a price raid by a competitor.” “ 

The Supreme Court quoted with approval (in a footnote) a statement by the 
late Walter Wooden, whom many of you will remember as a strong partisan of 
the act and one of the Commission’s chief archritects of Robinson-Patman 
enforcement. “The amended [Clayton] act,” he said to the TNEC in 1941, “now 
safeguards the right of a seller to meet an equally low price of a competi- 
tor * * * This right is guaranteed by statute and could not be curtailed by any 
mandate or order of the Commission * * * The right of self-defense against 
competitive price attacks,” Mr. Wooden said trenchantly, “is as vital in a com- 
petitive economy as the right of self-defense against personal attack.” ” 

The Court might well have gone on and quoted other experts of prior admin- 
istrations—you can see, Mr. Chairman, I am trying very hard to be bipartisan— 
including Dr. John D. Clark, member of President Truman’s Council of Economic 
Advisors. In testifying before a congressional committee in favor of an earlier 
proposal contrary to the Kefauver bill, Dr. Clark said: “All competitive effort is 
burdensome and harmful to those who cannot keep pace, but if we said it must 
stop short before it hurts anyone we would completely abandon competition.” 

The evidence in the Detroit case indicated that the price differentials in the 
Detroit area were noncollusive and nonsystematic and were the product of 
business rivalries. They were, in fact, the result of sharp competition at all 
levels of the market—refinery, wholesale, and retail. In such circumstances, 
the effect of the discriminations would naturally and inevitably be felt at all 
levels. But as the Court indicated, this is part and parel of the competitive 
system. 

APPLICATION TO SMALL BUSINESS 


Meeting a rival’s price is, of course, the essence of the competitive process. 
The right to meet competition is not only indispensable to our form of economy 





10 Standard Oil Company v. F. T. C., 340 U. S. 231, 250. 
1 Tbid., at p. 249. 
12 Tbid., at p. 246. 
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and to the protection of the consumer, but it is in my judgment,.an essential 
armament for the small-business man in his effort to develop and hold his share 
of the market. The local retailer and wholesaler, more than any other type 
of seller, must be responsive to competitive pricing. 

They recognize this, but they have been led to believe that the Robinson- 
Patman Act in its entirety does not apply to them because of the lack of interstate 
commerce. The report of the Senate Committee on the Judiciary went to the 
unprecedented, and I think dangerous, lengths of advising jobbers in the gas- 
oline business, who appeared in opposition to the bill, that the Robinson-Patman 
Act did not apply to them because they were not engaged in interstate com- 
merce “even though they may have purchased their gasoline from an out-of- 
State refinery.” “ 

The very decision which the Senate report seeks to overrule held that sales 
to jobbers from storage tanks located in Detroit were “in commerce” within the 
meaning of the act.“ There is no assurance that I would want to rely on, the 
Senate committee notwithstanding, that the sale of the same gasoline from 
the jobbers’ bulk plants to retailers may not be held to be “in commerce.” 

Counsel for one important jobber group tried to point out the uncertainty of 
the modern-day concept of interstate commerce by testifying that it was “as 
elastic as an old maid’s girdle.” ” 


FREIGHT ABSORPTION 


One of the most effective arguments against S. 11 has been that it would 
prevent freight absorptilon. 

If a small producer in a distant rural area, for example, were to be pre 
vented from absorbing freight and meeting his competitor’s price in the city, 
where the demand exists, he might soon be driven out of business. The man with 
a freight rate advantage would be granted a monopoly in his area by operation 
of law. If he were a large producer, with several plants located in different 
areas, his monopolistic advantages would thus be multiplied as against the 
small producer with one plant. 

To deny businessmen the right tv compete in this manner would be to require 
every buyer to purchase from the closest supplier and to limit each seller to 
those customers located closer to this plant than to the plant of any other seller. 

Permitting competitive freight absorption, on the other hand—so that a seller 
may meet the prices of more favorably located competitiors—gives buyers a 
greater number of suppliers competing for their business and gives sellers a 
greater number of potential customers. 

At the hearings held before the Senate Judiciary Committee last June, Sen- 
ator Kefauver denied that it was his purpose to prevent freight absorption. 
When it was explained that the term “freight absorption” was merely a coined 
phrase or a colloquialism adopted by the heavy goods industries to express the 
need for granting lower prices to meet competition, the Senator persisted in 
differentiating freight absorption from the meeting competition concept. Finally, 
in an attempt to put the matter at rest, he proposed an amendment to his bill 
providing hat nothing therein contained “shall be construed to alter the law ap- 
plicable to the absorption of freight or shipping charges.’ 

This, if it can be done, is certainly on the plus side. But, one must ask, how 
can such language be added to a bill designed to eliminate from the statute the 
very provision upon which validity of freight absorption has always depended? 
To say that you cannot lower your price to meet competition, but can absorb 
freight, may be a neat use of the English language, but it is, of course, a com- 
plete paradox and from the standpoint of statutory interpretation may well 
prove to be a nonsequitur.” 

However, it does serve one useful purpose. It highlights the fact that the 
principal proponents of S. 11, a number of trade associations representing light 
consumer goods at the local wholesale and retail level, are primarily interested 
in developing a uniform price system for themselves but not for all business. 


18 Report No. 2817, 84th Cong., 2d sess., July 27, 1956, pp. 21-22. 

14 Standard Oil Co. v. F. T. C., 340 U. S. 231, 237-238. 

15 Mr. Otis Ellis of the National Oil Jobbers Council, testifying in opposition, before the 
subcommittee of the Senate Committee on the Judiciary, June 29, 1956, hearings, p. 343. 

16 Since preparing these remarks I have been told that Congressman Patman has intro- 
duced a companion bill without the freight absorption proviso, and that he disagrees with 
Senator Kefauver with respect to permitting freight absorption. 
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If we could reduce the bill to this, in plain language, then we would all know 
what we are talking about. But in that event, instead of adding a freight ab- 
sorption proviso the bill should simply say that sellers of food, drugs, cosmetics, 
and the like, may not, on sales to chains or other large purchasers, defend their 
price differentials on the ground that they were made in good faith to meet 
competition. 

CONCLUSION 


As I stated in the beginning, the Kefauver proposal is adroitly drafted. It 
provides that a seller may defend a charge of price discrimination by showing 
that he had in good faith met the equally low price of a competitior, unless the 
effect of his doing so may be to lessen competition. 

This is merely another way of saying that the good faith meeting of compe- 
tition defense is hereby repealed, for it is this very competitive effect which 
must be present before the Robinson-Patman Act comes into play at all—if there 
is no competitive injury then there can be no illegality, but if there is com- 
petitive injury, then there can be no recourse to the meeting competition de- 
fense. If Senator O’Mahoney were not on the platform I would be tempted 
to say that this is the most outrageous sort of legislative sophistry. And yet, 
this is what makes S. 11 a “natural” from a political standpoint. It permits 
the proponents of the bill to say to a protestant—‘‘Why you are entirely mis- 
taken. You can meet competitive prices. All we ask is, that in doing so, you 
don’t hurt competitors.” 

It reminds me of the old nursery rhyme that goes something like this: 


“Mother, may I go out to swim? 
Yes, my darling daughter. 
Hang your clothes on a hickory limb, 
But don’t go near the water.” 


I am told that a number of congressmen, who wouldn’t dream of voting for 
the measure if they fully understood its portent, have said, “Yes, I’m for the 
bill; I’m against any business practice that lessens or injuries competition.” 
This may explain the incredible fact that only three congressmen voted against 
a companion bill when it was hurriedly brought to the floor of the House during 
the closing hours of the last session, and why its final enactment was only pre- 
vented by the ringing of the adjournment bell—this in fact of the fact that in 
both the Truman and Eisenhower administration, the White House, the Bureau 
of the Budget, the President’s Council of Economic Advisors, the Department 
of Justice, and the Department of Commerce all opposed this type of legislation. 

It was only the Federal Trade Commission, I regret to say, which was both 
for and against the measure at various times and which reversed itself by a 
3-2 vote during the closing days of the last session and came out in support of 
the bill. Chairman Gwynne, however, along with Assistant Attorney General 
Barnes, testified in opposition. 

Let me return now to my original theme, namely, that the public interest and 
competitive distribution at all levels, including small business, can best be pro- 
tected by resolving statutory doubts and ambiguities in favor of the Sherman 
Act’s basic antitrust policy. The Supreme Court has sought to do this. In 
Automatic Canteen Co. v. F. T. C., which I argued before the Court prior to my 
service on the Commission, Mr. Justice Frankfurter stressed the fact that the 
extreme position taken by counsel in support of the complaint in that case might 
foster a “price uniformity and rigidity in open conflict with the purposes of other 
antitrust legislation.”” The Court then set forth a basic formula, namely, that 
“In the light of congressional policy,” it was the Court’s “duty to reconcile [in- 
terpretations of the Robinson-Patman Act] with the broader antitrust policies 
that have been laid down by Congress.” “ 

In closing, gentlemen, I put it to you, that S. 11 flies directly in the fact of 
this basic formula and constitutes a bold step toward price uniformity and 
the destruction of free competition in open markets. 


Senator Krravver. We will stand in recess until 10 o'clock in room 
424 of the Senate Office Building. é 
(Whereupon, at 7:50 p. m., the hearing adjourned.) 


17 Automatic Canteen Company vy. F. T. C., 346 U. S. 61, 63, 73-74 (1953): see also 
Report of the Attorney General's Committee To Study the Antitrust Laws, pp. 13, 132. 
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FRIDAY, MARCH 15, 1957 


Unirep States SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 


The subcommittee met, pursuant to recess, at 10:10 a. m., in room 
424, Senate Office Building, Senator Estes Kefauver presiding. 

Present : Senators Kefauver (chairman), Eastland (chairman of the 
full committee), Wiley, and Dirksen. 

Also present: Paul Rand Dixon, cocounsel and staff director; Dr. 
John M. Blair, chief economist; Tom Collins, of the Committee on 
the Judiciary ; Peter Chumbris, counsel for the minority; and Carlile 
Bolton-Smith, counsel to Senator Wiley. 

Senator Kerauver. The committee will come to order. 

Senator Witry. Mr. Chairman, I received a letter this morning 
asking me to put a statement in the record, which I am sure is accept- 
ableto you. It is fromthe Millers’ Federation. 

Senator Kerauver. This is a letter to Senator Wiley from Mr. Her- 
man Fakler, vice president of Millers’ National Federation, National 
Press Building, Washington. 

The letter and statement will be made a part of the record at this 
point. 

(The letter from Mr. Fakler is as follows :) 

Marcu 14, 1957. 


Hon. ALEXANDER WILEY, 
United States Senate, Washington, D. C. 


DEAR SENATOR WILEY: I was prepared to testify before your committee on 
S. 11 either Tuesday or Wednesday of this week. However, an opportunity did 
not present itself. 

I am, therefore, asking the chairman to accept my statement for the record in 
lieu of a personal appearance. 

For your information I am enclosing a copy of the statement which I had 
intended to present to your committee. I was very much interested in the ques- 
tions you were propounding to witnesses yesterday. The problem is quite com- 
plicated and I admired your continued effort to get the facts. I have given this 
matter some study, and while I am not a lawyer, I feel very strongly that Senator 
Dirksen’s analysis of the effect of this proposed legislation is not only clear but 
accurate. I commend it to you for your careful consideration in connection with 
your search for the right answer. 

With kind regards, I am, 

Sincerely yours, 
HERMAN F'AKLER, Vice President. 
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(The statement of Mr. Fakler is as follows :) 


STATEMENT OF HERMAN FAKLER, VICE PRESIDENT, MILLERS’ NATIONAL 
FEDERATION, WASHINGTON, D. C. 


Mr. Chairman and members of the committee, my name is Herman Fakler. 
I am vice president of the Millers’ National Federation with offices in the National 
Press Building, Washington, D. C. The federation is the national trade associa- 
tion of the wheat flour milling industry of the United States. Its flour mill 
company members produce approximately 85 percent of all of the flour produced 
in the United States. The flour mills of our company members are located in 
37 States and the District of Columbia. 

The Millers’ National Federation appears here in behalf of its members to 
oppose the enactment of S. 11. 

The wheat flour milling industry is a highly competitive one. There is doubt- 
less nothing new or novel in that by and of itself. Other manufacturing indus- 
tries are highly competitive. However, this condition in the flour-milling indus- 
try is brought about by a number of economic forces over most of which members 
of the milling industry have no control. All of these forces play an important 
part in sharpening competition between flour millers for the business which is 
available. 

There is a gap between potential production capacity and current demand for 
flour both domestic and export. Total United States flour production for the 
calendar year 1956 is reported by the Bureau of the Census to be approximately 
229.5 million hundredweight. 

In contrast, as an indication of potential production capacity of the industry, 
in 1947 in response to world demand for food, flour production was increased to 
approximately 305.5 million hundredweight. 

Domestic per capita consumption of flour has been steadily declining due to 
increased competition of other foods for a place in the human diet. This per 
capita consumption has declined from 161 pounds in 1936 to an all-time low of 
119 pounds in 1956. If it were not for a continued increase in total population 
of the United States, this factor would still further aggravate the competition 
between flour millers for a share of domestic consumption. 

In 1947, when flour production was at an all-time high, flour exports also were 
at a maximum of 100.4 million hundredweight. With a return to more normal 
conditions throughout the world, flour exports declined sharply in 1949 and 
1950 reaching a level of only 19.9 million hundredweight in 1950. 

It was felt by members of the milling industry that in the face of a declining 
per capita domestic consumption the industry should examine into the poten- 
tiality of increased export business. 

A careful survey of conditions in many countries throughout the world con- 
vinced the industry that the possibility of and need for increased consumption of 
flour in those countries is great—in some cases, almost unlimited. 

In 1952 there was established in the Millers’ National Federation an export 
department under the direct supervision of a director of export programs, 
designed to aid in the promotion and development of existing and potential 
export markets for flour throughout the world. 

As a result of this positive program on the part of the industry as well as an 
increase in activity on the part of the individual exporting flour millers, and 
with the constructive assistance of agencies of the United States Government, 
including the Department of Agriculture, the Deprtment of Commerce, and the 
International Cooperation Administration, marked strides have been made in 
increasing exports of flour. 

In 1956, exports of flour increased to 24.5 million hundredweight. It is readily 
apparent, therefore, that the industry is doing what it can constructively to 
minimize destructive competitive pressures. 

The selling price of flour is a composite of a number of cost and price elements, 
some of which are relatively constant and others fluctuate constantly and 
somewhat widely. 

Manufacturing costs nd fixed charges are readily ascertainable and can be 
controlled to a reasonable degree by management efficiency. However, as in 
many businesses, the translation of these costs to a per-unit cost has a vital bear- 
ing on recovery of manufacturing costs plus a reasonable return to ownership. 

Volume of production plays an important part and every effort is made by 
management to secure the largest possible volume in order to keep the per-unit 
cost at a minimum. 
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In addition to manufacturing costs and fixed charges the selling price of flour 
is made up of a number of other cost and price factors which are entirely outside 
the control of the flour millers. 

The first of these is the price of wheat. This price fluctuates over the long 
term due largely to availability of supplies, and the natural characteristics of 
various classes of wheat as grown and marketed from year to year. Wheat 
prices fluctuate also not only on the futures market but also on the cash market, 
daily, hourly, and sometimes by the minute. Buyers of flour watch these short- 
term as well as long-term price trends as closely as do flour millers. 

The grinding of wheat into flour, which is the principal product of the industry, 
results in the production of byproducts generally known as millfeeds. These 
are used almost entirely for animal feeds of one kind and another. Flour is 
usually purchased for future delivery over a stated period of time for stated 
periods of delivery. 

While substantial quantities of flour are manufactured and held in store to 
meet demands for immediate shipment, generally flour is manufactured when 
it is ordered to be delivered to the buyer. 

There is no substantial futures market for the purchase and sale of millfeed 
and, therefore, it cannot be sold by the flour miller until it has actually been 
produced. Then it must be sold at the market price prevailing at that time, 
not at the time the flour is sold. 

When a flour miller makes a flour sale, therefore, he must speculate on what 
the price of millfeed will be at the time the flour and millfeed are produced. 
If he guesses wrong, he suffers a loss which many times wipes out any profit 
there might have been in the original flour sales price and might even dip 
into that part of the return intended to cover manufacturing costs. 

Superimposed upon the foregoing competitive factors is one which more fre- 
quently than any other requires a reduction in price to meet in good faith the 
price of a competitor. The commercial baking industry, which collectively 
is the largest domestic consumer of flour, is growing not only in total production 
of baked goods but also in size of establishments, and this has an important 
effect on the volume of purchases made by individual baking companies. 

Generally, these companies make their purchases of flour for future delivery 
and in quantities to meet their requirements for a stated period in the future. 

When these flour buyers feel that the market is in their favor, they come 
into the market in considerable volume, and as the result there is very keen 
competition among the flour millers. 

When such concentrated flour buying occurs, it is inevitable that some flour 
millers, in an effort to get as large a share of the business as possible, or 
because of their own favorable wheat-supply situation, may quote prices which 
are below the prices which may be quoted by other millers. 

These latter then, in order to maintain their own position and to service 
their own regular customers, are forced to lower their prices in order to meet 
this competition. 

There may be other instances in which some flour millers, in anticipation of 
a decline in the wheat market or of a future upturn in millfeed prices because 
of a favorable wheat inventory or for other reasons, offer flour in quantity 
at prices below the range of current flour prices. Again, other millers are 
forced into the market to maintain their own business and to retain their 
regular customers, and they are compelled to do so at lower prices. 

Generally speaking, the flour miller who produces family flour is confronted 
with the same competitive situation as prevails in the case of bakery flour 
because of the modern development of supermarkets and large retail chain 
food stores which purchase flour in substantial quantities. 

Any or all of these reductions in price are made in good faith to meet a 
competitor’s legal price. The Congress has established a procedure by which a 
seller can legally reduce his price for that purpose. The language of the 
statute is clear and the procedure appears to be effective. If the Congress now 
decides to restrict that right, as is proposed in the bill pending before your 
subcommittee, it would be much simpler and more readily understood to elim- 
inate section 2 (b) of the act entirely, for that is what the Congress would be 
doing in effect by enacting this proposed legislation. 

The injection of such elastic and indefinite phraseology as “substantially,” 
“tend to create,” “any line of commerce,” and “in any section of the country” 
merely recreates on a new front all the hazards and doubts and uncertainties 
with which the courts have wrestled for years. 
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For the foregoing reasons, the Millers’ National Federation, in behalf of its 
members, opposes the enactment of 8. 11. 

Senator Kerauver. We have been informed by a number of Sen- 
ators that they have constituents from out of town who are here to 
testify. We are going to endeavor to do our very best to hear as 
many out-of-town people as possible. We will go over the situation 
with the out-of-town witnesses to see who has come the greatest dis- 
tance. Bear with us a little while, and I think we are going to be 
able to speed up the hearing today and hear quite a number of 
witnesses. 

You are Robert MaclIver, Assistant Director of the Bureau of Liti- 
gation of the Federal Trade Commission ? 

Mr. Maclver. Yes, sir. 

Senator Krravver. Mr. Maclver, how long have you been in this 
position ? 

Mr. MacIver. Approximately 1 year, sir. 

Senator Krrauver. Mr. MaclIver, Mr. Chumbris has suggested we 
defer hearing you until Senator Dirksen arrives. Are you in a hurry? 

Mr. Maclver. No, sir; whatever will meet your convenience. 

Senator Keravuver. We will ask you to stand aside for a few minutes. 

The next witness was scheduled to be Mr. Majewski. 

Mr. Majewski, we are going to defer you because Senator Dirksen 
wanted to be here when you testified. 

Mr. Masewskt. I would like to do what he wants to do. He is my 
Senator. 

Senator Kerauver. Mr. Johns, will you come around ¢ 

Senator Wiley, would you like to introduce Mr. Johns? 

Senator Wier. He happens to be a citizen from my own town, a 
man not only of good repute but good looks, and I am happy to see 
him down here. I don’t know on which side of the fence he is, but I 
am very happy and thankful to you, Mr. Chairman, that you accelerate 
this pace so he can get back home and attend to his business, 

Senator Krrauver. Mr. Johns, your statement will be printed in 
full in the record. 

You may proceed in your own way but I am sure you realize our 
situation and will do the best you can. 


STATEMENT OF RAY JOHNS, VICE PRESIDENT, WISCONSIN PETRO- 
LEUM ASSOCIATION, ACCOMPANIED BY OTIS H. ELLIS, GENERAL 
COUNSEL, NATIONAL OIL JOBBERS COUNCIL 


Mr. Jouns. Mr. Chairman, my statement is very short, and I’d like 
to say that I have Mr. Ellis here with me. 

My name is Ray Johns; I am the owner of the Chieftain Oil Co., of 
Chippewa Falls, Wis. 

I am also the vice president of the Wisconsin Petroleum Association. 
This association has a membership of 487 jobbers doing business in 
the State of Wisconsin. 

In this capacity, and for myself, I am appearing here against the 
passage of S. 11 and these are the reasons why : 

Proponents of this bill, and I refer to Mr. Patman’s speech of Janu- 
ary 25, 1957, in which he stated that only 5 percent of the jobbers of 
this country are jobber-retailers, and by his wording, I take it that 
these jobbers would be a casualty of S. 11 if it became law. 
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I have taken a survey of the towns within a 75-mile radius of Chip- 
pewa Falls, counting the number of jobbers in these towns, and how 
many of them are wholesale-retailers. 

The first number that I read off after each town will be the total 
number of jobbers and the second will be the number of them that are 
wholesale-retailers. 

















Number | Number of 1 Number | Number of 
Town of wholesale- || Town of wholesale- 
Pee retailers || | jobbers | retailers 
- s cieadabasiagiiallll donee 
City of Chippewa Falls apo 3 | 3 || Town of Augusta___- d 2 2 
City of Eau Claire_- 9 | 9 || City of Menomonie__.- | 4 3 
City of Bloomer | 3 | 3 || Town of Colfax_..-.-...--- | 2 1 
City of Chetek... | 2 | 2 | Town of Boyceville___-....-| 2 2 
City of Rice Lake - . 4 3 || Town of Catawba-- | 1 | 1 
City of Ladysmith__- 3 | 3 || City of Durand___-- 2 | 2 
City of Cornell patie 1 | 1 || City of Spooner _- 2 | 2 
City of Holcombe -- -- | 1 |} 1 || arr 
Town of Cadott_____- | 2 2 |} Toews. .cij- 3 ad) 43 40 
| 


| | 
' ' ! 


From these figures, gentlemen, I have come up with these totals: L 
Total number of towns, 16; total number of jobbers, 43; total number of jobbers engaged in wholesale- 
retail, 40. 


Percentagewise we find that 93 percent of the jobbers in this area 
are jobber-retailers. From this 1 gather that either Mr. Patman 
was misinformed or that the State of Wisconsin was forgotten about. 

I believe that if a survey of the whole State was taken, excluding 
the metropolitan areas of Milwaukee, Racine, Kenosha, Madison, and 
Green Bay, that you would find that the above 93 percent would be 
very close. 

Do you intend to pass a law, gentlemen, which has been interpreted 
that these jobbers would be breaking the law? That they were not 
entitled to their jobber discount? T hat FTC could say you are guilty 
because you may pass on this extra discount. That they may dis- 
criminate / 

Let me point out again that Mr. Kefauver and Mr. Patman both 
agree that these types of jobbers would be put out of business. 

Senator Kerauver. 1 never agreed to that, and so far as I know 
Mr. Patman didn’t. 

Mr. Jouns. There are a great number of towns in our State where 
the jobber needs both the retail and wholesale business to survive. 
Our membership numbers 487 ona of which 10 percent do between 
0 and 100,000 gallons yearly; 13 percent do between 100,000 and 
200,000 gallons “yearly ; ; 16 percent do between 200,000 and 300,000 
gallons yearly; ; 121% percent do between 400,000 and 500,000 gallons 
yearly. 

This is for the year 1955, in which year the total gallonage sold by 
all companies and jobbers in the State totaled 1,203,810,924 gallons, 
so you can see, gentlemen, that I am talking about a great number of 
small-business men. 

In almost 100 percent of the cases in these small towns, you will 
find that service stations need some other means of income to survive. 

He is either a service station and repair garage; service station and 
general store; or a jobber-retailer. 

I believe Senator Wiley is quite familiar with this type of business 
in our small towns. 
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Secondly, I would like to cite a case of dual distribution, such as 
I operate. I ama Pure Oil jobber. The Pure Oil Co. has distribution 
adjacent to, and in my marketing territory. 

upposing that a price war developed in say, Chippewa Falls, and 
I gave my Balers in Chippewa Falls a price concession to keep them 
in business. 

By so doing then, a Pure Oil Co. dealer, let’s say 5 miles away, 
could bring suit against Pure Oil for price discrimination because, 
and he would be right, that he is competing with my dealers for the 
business on this highway. 

Do you think, gentlemen, that the Pure Oil Co. would stick their 
neck out in this manner and keep me as a jobber? 

Third, the proponents of this bill have said that we jobbers would 
not be affected as we are not in interstate commerce. To the best of 
my knowledge, no one has been able to tell me definitely if I am in 
interstate commerce or not. 

However, I do know that the Wages and Hours Division have inter- 
preted that some of us in our type of operations are in interstate com- 
merce and that we are subject to the 40-hour-week law. 

Fourth, the proponents have stated that this bill would practically 
eliminate price wars. How I do not know. Let me cite one simple 
instance that could easily happen, and its result to me and to my 
dealers. 

Supposing that someone built or purchased a station in Chippewa 
Falls, Bloomer, and New Auburn, all which are in my marketing 
territory and where I have dealers. 

Suppose he receives his supplies from some refinery within the 
State, and bear in mind, these are his only stations. Then suppose 
he sold gasoline for let’s say, 5 cents below the market price. 

Under S. 11, I would not be able to grant a price concession to my 
dealers in the area, because if I did, I would be liable for triple 
damages from my other dealers. 

If I gave my other dealers the concession, then I get back again 
to my supplier, who would be liable for damage suits. 

If I did not give my affected dealers a concession, then I would 
either lose them or they would go broke in a month. 

If I gave them a concession and did not in return receive one from 
my supplier, I would be broke in 90 days. I ask you, is this a fair 
law to me and other jobbers like me ? 

Fifth, about 2 weeks ago, I asked one of the Pure Oil Co. executives 
what would happen to me as a jobber if S. 11 became law. 

This is his reply, “Ray, I don’t know.” 

In other words, my supplier is in a position where he does not know 
if he is going to be able to supply me or not. I ask you, gentlemen, 
is this a good position for me as a businessman to be in? 

Sixth, the wording of the bill also extends to services or facilities. 
If I gave, say a sign, to one of my dealers who is aggressive and entitled 
to it, and not to another, then the second dealer could bring suit against 
me for discrimination. 

Don’t you think that some dealers are more aggressive than others 
and should have some reward for their efforts, or are we to make 
fixtures of them all ? 
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It has always been my conviction that you gentlemen as our elected 
lawmakers, labor for the common good, and that you intend to help 
small business. 

Under S. 11, as I read it, you are helping one at the expense of the 
other. Surely, if clear thinking is given to the matter, there must 
be a better way than the way S. 11 is now written. 

Before closing, I feel compelled to comment on a recent press state- 
ment attributed to the chairman of this subcommittee. The chairman 
is quoted, in substance, as stating that the opposition to S. 11 by inde- 
pendent oil jobbers came about as a result of force and pressure by the 
giant oil companies. 

I want to state here and now that I am not here either under pressure 
or at the request of any giant oil company, and further to state that 
neither I nor the Wisconsin Petroleum Association is opposing this 
bill under pressure, nor will we ever take any legislative position under 
pressure of a big oil company. . 

In brief, we resent the implication that we haven’t got brains 
enough to make our own decisions and guts enough to back those 
decisions up. 

In closing, I want to thank you, Mr. Chairman, Senator Wiley, 
and the members of this committee, on behalf of the oil job- 
bers of the State of Wisconsin for the opportunity given me to appear 
before you. 

Again, thank you. 

Senator Kerauver. Senator Wiley. 

Senator Witey. I want to compliment you, sir, because this is the 
kind of a statement that I think we are looking for. You have set 
up actual facts that you think the bill would be very prejudicial to. 

Have you discussed this with any lawyer? 

Mr. Jouns. No, I haven’t. 

Senator Witry. Have you arrived at any suggestion for an amend- 
ment or modification of the bill that would protect what you feel are 
the interests of these jobbers ? 

Mr. Jouns. No, Senator. I am not a lawyer. Maybe our counsel 
here, Mr. Ellis, might have something on that, but I sure haven’t, 

Senator Witey. Who is Mr. Ellis? 

Mr. Jouns. General Counsel of the National Oil Jobbers Council, 
of which Wisconsin Petroleum Association is a member. 

Senator Witry. Perhaps I should address my questions jointly to 
both of you. 

Mr. Ellis, you have seen this brief or statement; have you? 

Mr. Exits. I have, Senator. 

Senator Witty. Whom do you represent ? 

Mr. Exuis. I am general counsel for the National Oil Jobbers 
Council, which is in effect a federation of State and regional asso- 
ciations of independent oil jobbers. The Independent Oil Jobbers 
Association of Wisconsin is a member of the council. 

Senator Witry. Were you here in the room yesterday ? 

Mr. Exits. I was here a part of the time, Senator Wiley. 

Senator Witry. Did you hear the testimony of the station owners 
and station operators from Virginia ? 

Mr. Exits. Yes, sir, as best I could back in the crowd. I won’t say 
I heard every word, but I think I got the gist of it. ’ 











394 TO AMEND SECTION 2 OF THE CLAYTON ACT 


Senator Wier. If what they stated are facts, you realize that 
presents a situation that is very serious. They claimed that the sup- 
pliers differentiated between various dealers, or attemped under price- 
war conditions to dictate, and so forth and so on. You heard that 
much of it? 

Mr. Exits. I heard that, sir. As a matter of fact, Senator, I am 
aware, or was aware, not of the details as they gave it, but I was 
aware of the price war in that area because I have many jobbers in 
that area who are affected by this price war. 

Senator Kerauver. Senator Wiley, I don’t want to interrupt your 
colloquy with Mr. Ellis, but Mr. Ellis is scheduled to testify later on. 
He is here in town and he has been here all the time. He was here 
at the last hearing and he will be here all along, won’t you, Mr. 
Ellis? 

Mr. Extis. Yes, Senator. 

Senator Kerauver. I know the importance of what you are asking 
Mr. Ellis, but I do want us to try to get these out-of-town people 
back home, if it is possible to do so. 

But you go on with Mr. Ellis. 

Senator Wirey. I won’t take very long. I am trying to be judicial 
in this matter and I have no prejudice one way or the other. I do 
want to see justice. Conditions exist and I want to see if there is 
any remedy. 

Now, I will come to the question that I asked Mr. Johns. Have you 
any amendments that would protect the situation such as Mr. Johns 
suggested, or any amendment that would take care of the situation 
described yesterday ? 

Mr. Exxis. I will answer that in reverse, and without going into 
detail, in deference to the chairman’s statement. From everything I 
heard yesterday from these dealers, I think there is a remedy on the 
lawbooks today if the laws are enforced, and you need no further legis- 
lation to take care of those things that you heard about yesterday. 
That is No. 1. 

As to whether or not I have a suggested amendment to this bill, I 
recognize that there are some practices in the industry that make it 
difficult for small-business men, dealer and jobber alike, but I do not 
see any means of creating a Utopia for either group, and I am going 
to have to hear more testimony before I can see that this bill needs 
amending. 

I think that if anything we need to start with a new look at different 
type of legislation rather than amending this. 

cannot conceive, Senator, of any amendment to this bill that would 
take care of the jobbers and dealers of this Nation of the type he is 
talking about. 

There would be borderline jobbers, State jobbers on State border- 
lines that would be in interstate commerce. There would be jobbers 
who would be hauling their products from another State who would 
be affected. 

The various ramifications of the way jobbers sell and the way jobbers 
buy are so mixed and scrambled that to come up with a uniform rule 
that would apply to all, Senator, I do not know what it is. 

Senator Witey. You heard Mr. John’s statement to which the chair- 
man objected. Mr. Johns said, “Let me point out again that Mr. 
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Kefauver and Mr. Patman both agree that these type of jobbers would 
be put out of business.” 

Whether they said it or not is not important unless they let us 
know what they said. The important thing is whether as a lawyer it 
is your judgment that they would be put out of business? 

Mr. Exxis. In my judgment a good number of them would be put 
out of business and others who may vbe could be said to be more definitely 
in intrastate commerce would ultitmately be put out of business because 
of the hazards this bill would impose on their suppliers. 

Senator Witry. I think that is all. 

Mr. Exxis. I can answer the question about what Senator Kefauver 
said about the jobber retailers. 

Senator Keravuver. Let me just ask Mr. Johns: who told you that 
Mr. Patman or I said this, Mr. Johns? 

Mr. Jouns. Mr. Kefauver, in the hearing, I believe, a year ago, 
didn’t one of the jobbers, Jacob A. Citrin of Detroit, bring up that 
he was going to be put out of business, that he would be hurt, he 
said, “This particular bill would hurt me as a_jobber, and how it 
would hurt all other jobbers,” and you replied, “You are the one this 
bill is supposed te hurt because it is supposed to try to prevent you 
from retailing as a jobber.” 

Senator Kerauver. That is right. I want to make it very clear. 
You say here “put out of business.” Ned in Detroit is nothing but a 
retailer getting a wholesale price, undercutting everybody else. 

Of course, the purpose of this bill and my purpose is to try to get 
him on an even basis with other retailers, not to put him out of busi- 
ness. 

I simply want him to sell at a fair price. I want him to act like a 
retailer if he isone. Do you object to that ? 

Mr. Jouns. We have a lot of jobbers in the State, as I pointed out, 
that are very small, and they need the boost to stay in business. 

Senator Kerauver. Don’t you think all retailers ought to have the 
same break ¢ 

Mr. Jouns. Sure. 

Senator Kerauver. That is all I am asking for; that is all I say. 
Do you object to that ? 

Mr. Jouns. Not in that substance, I don't. 

Senator Keravver. That is the substance. 

Senator Witey. The point, as I get it, is he a jobber. He also 
operates a retail station. Nec essarily, if he is a jobber he is selling 
the gas and making a bigger profit than the other retail stations. 
Would that be legal under the bill ? 

Senator Kerauver. The point I was trying to make, is that, of 
course, Ned in Detroit is purely a retailer. He had no wholesale 
facilities, no jobber facilities. Standard of Indiana gave him a much 
lower price. I said I wanted him to act as a retailer. 

Senator Witry. Just the same, Mr. Chairman, you didn’t answer 
my question. 

‘Senator Kerauver. Citrin says he is both a jobber and a retailer. 
When he acts as a jobber, I want him to act as : jobber. When he acts 
as a retailer, I want him to act asa retailer. I don’t want him to take 
his jobber price and as a jobber take the oil he has on a jobber price 
and undercut the retailer. , 
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Senator Wier. There was nothing in the picture of undercutting, 
selling at the same price. 

Mr. Jouns. None of the jobbers I am talking about are under- 
cutting. 

Senator Winey. If I am a jobber, Mr. Chairman, and also have a 
retail station, being a jobber I furnish to other stations and other 
communities and so forth. 

What would this bill do to my jobber business, in your opinion ? 

Senator Kerauver. It would prevent my retailer from undercut- 
ting the other retailer, if there is a substantial injury. 

I have no objection to a man being a jobber and having gas stations, 
too, but he shouldn’t use his jobber position to establish an undercutting 
price which is going to put other retailers out of business. They should 
all be treated alike. 

Senator Witey. I don’t think that was the import of the question. 
The import they are worried about is that being a jobber, he gets a 
jobber’s price, of course, but he runs a gas station and he gives gas to 
his station and it is sold at the same price as he sells to other stations. 

Senator Kerauver. That is a all right, and there is no injury. 

Senator Witry. To the consumer I mean, you sell at the same price 
that the other stations you supply sell ; isn’t that so? 

Mr. Jouns. That is right. 

Senator Witey. You are fearful, as I understand it, and we have 
the chairman’s statement that, in his opinion, the bill would not affect 
that situation. 

Mr. Attorney, do you want to say anything on that ? 

Mr. Extis. I'd like to pose a question. I don’t want to belabor it 
now because the Senator says I will be heard later. 

Suppose in this station that Mr. Johns owns and operates himself 
at retail in competition with his other dealers to whom he sells at 
wholesale, suppose we have that situation. 

Now then, suppose Phillips Petroleum Co. comes into that area and 
offers one of his dealers a price 2 cents better than Mr. Johns is offer- 
ing to his dealers. 

Under the law as we understand it now, he may in good faith meet 
that competition of Phillips in order to keep that dealer-customer. 

But where would he be with Pure Oil selling to dealers in an adjacent 
territory who compete with that dealer? Where would he be then, 
because in the order of FTC against Standard of Indiana they said 
to them as a part of that order, “You cannot charge your dealers any 
more than your wholesaler customers.” In Mr. John’s case they 
would say, “Pure, you cannot charge your dealers any more than Mr. 
Johns is charging his dealers.” 

Now, Mr. Johns in good faith met competition and gave a better 
price to one of his dealers. The question I pose is this: And those 
dealers all compete, Let me complete my hypothesis. 

If this law is passed, and FTC follows the same idea that they did 
in the Standard case, does Pure then have to give all of their dealers 
who compete with this dealer who has a discriminatory price the same 
discriminatory price ? 

If so, do you think Pure would put up with him? Not for 2 minutes. 
Because of what? Mr. Johns would be setting Pure’s price to their 
dealers, and if, Pure charged more than that to their dealers who com- 
peted with Mr. Johns’ dealers, they would be in the soup with the 
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Federal Trade Commission in accordance with the order, the last order, 
issued against Standard of Indiana by the Federal Trade Commission. 

Now, this bill here seeks to put into law the interpretation that 
FTC was laboring under at the time they wrote that order, and we 
can only assume that when it is put into law, they will do the same 
thing and have the same viewpoint. 

So there are the problems. I pitch them out here as questions. 

Senator Dirksen. Mr. Ellis, you may amplify that just a little bit 
more by indicating how FTC has squared away on this 3 and 2? 

FTC is confused about the whole thing. I’m confused and lord 
knows how these people are confused, and how can they, with any 
semblance of safety, operate, and certainly how can their suppliers 
with any semblance of safety operate by using them as diepaaben. 

Senator Keravuver. I may say, Mr. Ellis, that I have answers to the 
queries that you present here and that you presented last time, but 
lam anxious not to have you testify today. 

Mr. Exsis. I understand. 

Senator Kerauver. We have you scheduled at a later time. We 
want to hear from the people who are out of town, if possible, today. 

Mr. Johns, you say that I was quoted as saying that pressure had 
been put on me by jobbers and so forth. 

As a matter of fact, my statement was that pressure had been put 
on the dealers. I think “pressure” is a mild term to describe what 
‘ame out in the evidence yesterday afternoon. It probably included 
jobbers, too. Did you receive material like this from Pure Oil? 

Mr. Jouns. Yes; I did. 

Senator Kerauver. Did you read it ? 

Mr. Jouns. I read it over; yes. 

Senator Keravver. I notice you said up here that a jobber came to 
see you. 

Mr. Jouns. A jobber didn’t come to see me. 

Senator Kerauver. I mean some Pure Oil 

Mr. Jouns. He didn’t come to see me. I went to see him. 

Senator Kerrauver. This document sets up all the arguments 
against S.11. Let it be entered as exhibit 31c. 

(Exhibit 31c is as follows:) 





ExnHrsit 31¢ 
PURE PROGRESS 


THE PurE Or Co., 
Chicago, Ill., January 1957. 

DEAR PurE Or DEALER: Your success and ours—your opportunities to progress 
and ours—are inseparable. That’s why we want you to know about a common 
problem that may soon face us both. 

The new session of Congress is reviving consideration of legislation which 
outlaws the right of a supplier to help its dealers meet price competition in good 
faith. This legislation is pretty complicated, but we have boiled down the es- 
sentials in the attached. 

If this legislation is passed, we honestly believe that Pure Oil dealers—and 
all service station dealers—will eventually suffer. That’s why we’re calling it 
to your attention, now. 

Thanks, 
W. J. McAFEE, 
Editor, Pure Progress. 


91068—57—pt. 1——-26 
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WHAT THE PROPOSED “ANTI-Goop-FAITH COMPETITION” LEGISLATION WouLD Do 
TO DEALERS 





At the 1956 session of Congress, legislation outlawing the good faith meet- 
ing of price competition passed the House of Representatives but failed in the 
Senate. Thus, many businessmen—large and small—narrowly escaped being 
suffocated by an altogether unworkable law. Although this legislation would 
have injured the whole range of industries, the oil business would have been 
hit very hard because it is more competitive than most other businesses. 

In fact, had this legislation passed, one whole branch of the oil business— 
independent jobbers—would have been practically eliminated by act of Con- 
gress. Service station operators, who were represented by some groups as 
favoring this legislation, would have found their position undermined by this 
bill. 

THREAT TO REVIVE BILL IN 1957 


This highly injurious legislation was fortunately not passed by Congress in 
1956. However, proponents of the measure have announced their intention of 
reviving it and pressing for its passage when the new Congress convenes in 
1957. 

The purpose of this legislation is to overturn a 1951 Supreme Court decision 
which held that meeting a competitor’s lower price in good faith is a complete 
defense against prosecution under the Clayton Antitrust Act, as amended by 
the Robinson-Patman Act. 


NOTHING TO PREVENT GASOLINE PRICE WARS 


Proponents of the “anti-good-faith” competition legislation have claimed that 
gasoline retailers should support it as a solution to their price war problems. 
However, there is nothing in this measure that could prevent gasoline price 
wars. 


PRICE CUTTERS WOULD BE PROTECTED BY BILL 


Far from preventing gasoline price wars, the objectives of the proponents of 
this legislation would encourage them. The legislation is intended to create 
what is a perfect atmosphere for the instigator of a price war: A price cutter’s 
dream. This was borne out by a vigorous advocate of the legislation, Watson 
Rogers, president of the National Food Brokers Association. Testifying in favcc 
of the “anti-good-faith competition” legislation at the Senate Judiciary Com- 
mittee’s hearing (p. 71 of hearing report), Mr. Rogers said: 

“There has been too much sly reference, too much propaganda implying that 
price cutting is involved in this issue. That is not true. There is no limit to 
price cutting. And H. R. 1840 (the “anti-good-faith” bill) will make no change 
to affect price cutting one way or another.” 

Lawyers do not agree as to whether this proposed law would affect the right 
of a supplier to reduce the price to help a dealer survive in a price war. But the 
supporters of the bill frankly say that it is their objective to prevent a supplier 
from giving such help to any dealer. 

This would encourage price cutters by ruling out any defense against their 
operations in the retail gasoline field. The price cutter could move into a market 
with the assurance that he could draw to himself as much business as his 
pumps could handle, that no matter what he did his competitors would have no 
defense against him. 

SITUATION DESCRIBED 


Assume, for instance, that a refiner wants to force his way into a new market. 
He is willing to take a loss for several months just to establish himself. Per- 
haps he does not even have to take a loss. Perhaps his refinery is located nearby 
and he can sell his gasoline profitably at cut prices because there are no long- 
distance transportation costs involved. Perhaps his crude oil is produced and 
his refinery located all within the boundaries of the State he markets in exclu- 
sively. In such a case, the refiner would probably not be covered by this legisla- 
tion because he would not be engaged in interstate commerce. He could do any- 
thing he wanted about prices and pricing practices, subject only to such restric- 
tions as there might be in the State’s laws. 

This invading refiner could go to a number of big gallonage independent gaso- 
line retailers and offer to supply them at a lower tank-wagon price if they would 
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switch to him from their present supplier. What could their present supplier 
do about this raid on its customers? 

Nothing—if the “anti-good-faith competition” law was on the books. The 
present supplier could not strive to retain these gasoline retailer customers by 
matching the invader’s lower price. It would have to let them go over to him. 
The result would be—just as the market invader wanted—gasoline for sale at 
cut prices at these big gallonage stations, and a full scale price war. But even 
worse—after the big gallonage independents had destroyed the market price. 
the established supplier could not help his regular customers to survive. 

The law would have played right into the hands of the market-invading price 
cutter and the high gallonage retailer because they would know that the estab- 
lished supply companies could not meet the invading refiner’s cut price offer to 
help their gasoline retailers stay in business. 

Once the price war got raging, dealers throughout that area would, of course, 
feel the effects through a big drop in their gallonage. They would appeal to 
their suppliers to reduce their tank-wagon price to the invading refiner’s level. 
They would warn that if they could not get this relief, the price cutter would 
force them out of business, causing their supplier to lose them as customers just 
as completely as if a competitor had taken them away. 

But their supplier would have to reply that it could not cut the tank-wagon 
price in that area unless it made an identical cut throughout its entire marketing 
territory. Even giving the price reduction to everyone in that market would not 
be safe. 

Obviously, a broad-scale, marketing-territory-wide cut would be an economic 
impossibility. Moreover, even if such a price cut were possible it would be 
detrimental to other gasoline dealers because it would spread the price war 
across many States. 

This is the way the Federal Trade Commission apparently interprets the law: 
That any price reduction made by a supplying company must be extended through- 
out that company’s entire marketing territory, even if this means spreading a 
local price war across an entire section of the country. 

Should the anti-good-faith competition people get what they want under the 
Robinson-Patman Act, supplying companies would be deprived of any justifi- 
eation for meeting price competition in a local market. The unbranded dealer 
could cut prices and destroy his branded retailer competitors at will because 
suppliers of branded dealers, operating over a wide territory, would be forbidden 
by law to adjust their prices to local market conditions. They would have to 
maintain a rigid tank-wagon price, regardless of how much hardship and distress 
their dealers might suffer from local price cutters. 

The anti-good-faith competition measure is intended to make a supplier vir- 
tually helpless to assist its dealer customers in the event some cut-price operator 
chose to use this measure as a Shield while he disrupted the market. Each estab- 
lished supplier would have to watch helplessly as its dealers were driven out of 
business one by one. 

An oil company could not do a thing to help these dealers because this anti- 
good-faith-competition philosophy would have the effect of preventing it from 
meeting the price cutters’ competitive threat. In order to reduce its price to 
help a few dealers involved in a price war, the company would have to extend 
the price reduction to all its dealers everywhere. This the company would be 
most unlikely to do because the economic consequences could be disastrous. 
Faced with the choice, a supplying company would reason that it was better to 
let a few dealers be forced to the wall and close up their stations than risk 
bankruptcy for itself and ruin for thousands of other dealers by selling its 
gasoline at a loss or near loss throughout its entire marketing area. 


SERVICES OR FACILITIES ARE ALSO AFFECTED BY BILL 


It is important to keep in mind that the anti-good-faith-competition legislation 
applies not only to prices but also to “the furnishing of services or facilities” 
where the effect ‘‘may be substantially to lessen competition * * *. ” 

Accordingly, a supplying company (or jobber) that attempted to assist a dealer 
by painting his station, or putting up more attractive advertising signs, or fixing 
up his driveway, or installing some new piece of equipment, might find itself in 
trouble. Other dealers supplied by that company (or jobber) might complain 
that they were being discriminated against. 

Should the anti-good-faith-competition legislation pass, this clause would 
make suppliers (and jobbers) very cautious about the amount of work they 
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did to improve a lessee-dealer’s service station. No matter how much he deserved 
it, a dealer would stand little chance of getting more attention for his station 
than any other dealer in that area received. 


DEALERS MISLED ABOUT BILL 


An examination of the facts points to one conclusion: Retail gasoline dealers 
who support this legislation have been grossly misled. It can do nothing that 
would conceivably help them. On the contrary, it could hurt them in many 
ways. 

In return for the hazards and threats of this bill, the dealer would receive 
no corresponding benefit from it. This measure would not stop price wars; it 
would actually encourage them by making branded retail gasoline dealers 
“sitting ducks” for any price cutter who came along. 

The gasoline dealer who fully understands this measure will joint gasoline 
jobbers, hardware retailers, lumber dealers, and other small-business men in 
vigorously opposing the anti-good-faith-competition legislation. 

Senator Krerauver. Did you attend meetings at which this was 
discussed ? 

Mr. Jouns. No, I didn’t; only our association meeting. 

Senator Kerauver. Your association of jobbers ? 

Mr. Jouns. That is right. 

Senator Keravuver. Was it discussed there ? 

Mr. Jonns. Yes; it was. It has been discussed for several years. 

Senator Kerauver. Did you have Pure Oil people there ? 

Mr. Jouns. No, sir. 

In our association we have no major oil company representatives 
whatsoever. 

Senator Keravuver. All right, sir. Thank you very much. 

Senator Dirksen, we have present the lawyer from the Federal 
Trade Commission who was going to tell about the Pure Oil case in 
Birmingham. 

Mr. Maclver, how long do you think your statement would take? 

Mr. Maclver. I don’t think it will take more than 10 minutes. 

Senator Keravuver. All right, Mr. MaclIver, come around. 

Mr. Maclver, you are the Assistant Director of the Bureau of 
Litigation of the Federal Trade Commission; is that correct ? 


STATEMENT OF ROBERT R. MacIVER, ASSISTANT DIRECTOR OF THE 
BUREAU OF LITIGATION, FEDERAL TRADE COMMISSION, ACCOM- 
PANIED BY L. E. CREEL, JR., ATTORNEY, BUREAU OF LITIGATION, 
FEDERAL TRADE COMMISSION 


Mr. Maclver. Yes, sir. 

Senator Keravver. I can understand you may not want to tell all the 
details about the Birmingham Pure Oil case, but it has come up here as 
to just what the situation in that case was. Will you tell us what you 
can, very briefly, about what is involved in the so-called Pure Oil case 
in Birmingham ? 

Mr. MaclIver. First of all, I would like to make it clear, Senator, 
that I am not speaking for the Federal Trade Commission itself. 

Senator Keravuver. No; you are just speaking as the lawyer who I 
assume got up this complaint. 

Mr. Maclver. Yes, sir. 

Senator Keravver. In the matter of the Pure Oil Co in Birming- 
ham. 
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Mr. Maclver. Yes, sir. 

Senator Kerauver. Without going into detail, what is the case about 
or what can you tell us about it? 

Mr. Maclver. The Federal Trade Commission’s case against the 
Pure Oil Co, is based on that company’s practice of subsidizing its 
dealers in the Birmingham area so that they could sell without losing 
their normal profit during a price war at just 1 cent above the price 
at which the local brands of gasoline are sold in that area by the inde- 
pendent service stations. 

Senator Dirksen. By local brands, Mr. Maclver, you mean what? 

Mr. MaclIver. Other than the major brands, sir. 

Senator Keravuver. Do you call them “off-brands” ? 

Mr. Maclver. That is another name for them; yes, sir. In our 
opinion this is a Ne pricing policy, as sales of gasoline in the 
Birmingham market will shift in large quantities to the major brands 
if there is less than the normal 2-cent differential in the price between 
the major and the local or off-brands gasoline. 

Faced with this practice of selling at 1 cent above the locals in the 
Birmingham area, the independents successively lowered their prices 
trying to reestablish the 2-cent differential which they believe is neces- 
sary for their business survival. 

Each time, howover, Pure Oil again increased its competitive price 
allowance to its dealers and encouraged them to lower their price again 
to 1 cent above the price at which the local brands were being sold, until 
it had driven the independents down to selling their gasoline at 22.9 
cents a gallon, which was within a fraction of a cent of their purchase 
price. The other major oil companies followed Pure Oil prices as they 
went down. Pure Oil was the leader but the others had to go along. 
Pure Oil held the price at this lower level for several months in the 
early months of 1956 by paying the dealers the allowance which per- 
mitted them their normal profits. 

Senator Wiey. All treated alike? 

Mr. Maclver. In the Birmingham area; yes, sir. 

As a result of these prices, several independent dealers went out of 
business. These were the sellers of the off-brands. A number of these 
companies switched to selling major brands of gasoline. 

All of the others were forced to operate at little or no profit during 
this entire period, and these independent dealers received no price 
assistance whatsoever from their suppliers. 

When the price went down, they absorbed the loss. When the price 
for Pure Oil went down, Pure Oil absorbed the loss. 

Shortly after the completion of the field investigation of this matter 
by the Federal Trade Commission, Pure Oil abandoned its 1-cent 
policy and the prices went back to normal levels with the 2-cent differ- 
ential between the major brands and the local brands again becoming 
the practice. 

During this time Pure Oil was not meeting competition in good 
faith. It has attempted to destroy its customers’ competitors. 

Senator Dirksen. Is this a finding you are making or a charge? 

Mr. MaclIver. No, sir. You understand that I represent the litiga- 
tion part of the Commission. 

We are the ones that are urging on the Commission an order in this 
case. The Commission itself is the judicial body and has made no 
finding. 
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In fact, the first hearing in this case has not been held. It is going to 
start Monday. 

Senator Dirksen. I think for the sake of others who read this rec- 
ord, you ought to be very precise in your language and say “It is 
charged against Pure Oil.” 

Mr. Maclver. Yes, sir; I accept that statement. 

Senator Keravver. In other words, you are basing it upon your 
contention, not upon any adjudication ? 

Mr. MaclIver. No, sir; that is my contention. 

Senator Dirksen. Repeat that. first statement now. 

Mr. MaclIver. All right. 


During this time it is our contention that Pure Oil was not meeting 


competition in good faith. It was attempting to destroy its customers’ 

competitors. The defense of meeting an equally low price of a com- 

yetitor in good faith does not apply to a predatory pricing situation, 
cause the good faith element is absent. 

Further, the independent whose price is being met here is not a com- 
petitor of Pure Oil as such, at least it has been so held by a Federal 
court in the Enterprise Industries case, and therefore from a technical 
basis the defense does not apply to helping your customers meet their 
competitors’ price. 

It is my understanding that concern has been expressed that the 
Pure Oil case seeks to make Pure Oil sell at one price across the entire 
country. 

There is no such intent in this case. The relief sought here is to stop 
this company from continuing to engage in these predatory pricing 
policies. This case differs from the Commission’s proceeding ag: inst 
the Sun Oil Co. 

Senator Knravuver. Let’s stay with this case while we are at it. 

Mr. MaclIver. Yes, sir. 

Senator Krerauver. Before you get to the Sun Oil case. 

Mr. Maclver. I thought that perhaps I could show the difference by 
comparing the two cases. 

Senator Krerauver. Go ahead in your own way, then. 

Mr. Maclver. In the Sun case—— 

Senator Kreravuver. Let’s put a copy of the Sun petition in the record 
at this point, as exhibit 32. 

(Exhibit 32 is as follows :) 


EXHIBIT 32 
UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 
In the Matter of Sun Oil Co., a Corporation 
Docket No. 6641 


COMPLAINT 


The Federal Trade Commission, having reason to believe that Sun Oil Company, 
a corporation, has violated and is now violating the provisions of section 2 (a) 
of the Clayton Act (15 U.S. C. Section 13), as amended by the Robinson-Patman 
Act, approved June 19, 1936, and the provisions of section 5 of the Federal Trade 
Commission Act (15 U. 8S. C. Section 45), and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges with respect thereto as follows: 
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COUNT I 


Paragraph one: Respondent Sun Oil Company is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State of New Jersey, 
with its principal office and place of business located at 1608 Walnut Street, 
Philadelphia, Pennsylvania. Respondent is now, and for several years last past 
has been, among other things, engaged in the offering for sale, sale and distribu- 
tion of gasoline in the city of Jacksonville, Florida, and adjacent territory. 

Paragraph two: Respondent sells its gasoline to a number of retailers located 
in the Jacksonville area and with whom respondent has entered into contracts, 
now in force, obligating said respondent to sell and deliver to such retailers all 
of their respective requirements of respondent’s brand of gasoline during the 
term of such contracts. For the purpose of supplying said customers and of mak- 
ing deliveries pursuant to said contracts, respondent ships or otherwise trans- 
ports its gasoline in tank cars, tankers, pipe lines and trucks from its different 
refineries, terminals and distribution points, located in various States of the 
United States to distributing points within the State of Florida and from there 
by tank cars or trucks to the various retailers selling its gasoline, and there is 
now and has been at all times mentioned herein a continuous stream of trade in 
commerce of said gasoline between respondent’s refineries, terminals, and dis- 
tribution points and said retail dealers purchasing said gasoline in Jacksonville, 
Florida. All of such purchases by said retail dealers are and have been in the 
course of such commerce. Said gasoline is transported into Florida and sold by 
respondent for resale in the Jacksonville area. 

-aragraph three: Since on or about December 1955, in the course and conduct 
of its business as above described, respondent has sold its gasoline to a dealer 
in the Jacksonville, Florida, market area, engaged in selling said gasoline at retail 
at prices substantially lower than the prices charged by respondent to its other 
retail purchasers for gasoline of the same grade and quality in the same market 
area. Said dealer is one Gilbert V. McLean, who operated a gasoline station in 
Jacksonville, Florida, under contract with respondent, where respondent’s gaso- 
line was and is sold at retail to consumers thereof, in competition with other 
retailers of gasoline purchasing the same from respondent or from other manu- 

acturers. The price at which respondent sold its gasoline to said dealer since 
on or about December 1955, ranged up to 1% cents per gallon lower than the 
prices charged by respondent to other Jacksonville retailers of the same gasoline. 

*aragraph four: The effect of the discrimination in price described in the 
preceding paragraph hereof has been and may be to injure, destroy and prevent 
competition with each of the other retailers of respondent's gasoline, and others, 
in the resale of said gasoline at retail in the Jacksonville market area. 

Paragraph five: The acts and practices of respondent, as above alleged and 
described, violate subsection (a) of Section 2 of the Clayton Act, as amended. 


COUNT II 


-aragraph six: The allegations of Paragraphs One through Four of Count T 
of this complaint are hereby adopted and incorporated herein by reference and 
made a part of this Count IT the same as if they were repeated herein verbatim. 

Paragraph seven: In the course pnd conduct of its business respondent is now, 
and has been at all times referred to herein, engaged in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, in that it ships or other- 
wise transports its gasoline in tank cars, tankers, pipe lines, and trucks from 
its different refineries, terminals and distribution points, located in various 
states of the United States, to retail dealers located in the Jacksonville, Florida, 
area and to various other states of the United States. 

Paragraph eight: Except to the extent that competition has been hindered, 
frustrated, and lessened as set forth in this complaint, respondent has been 
and is now in substantial competition with other corporations, individuals and 
partnerships engaged in the sale and distribution of gasoline in “commerce” as 
that term is defined in the Federal Trade Commission Act. 

Paragraph nine: Beginning on or about December 1955, respondent, acting 
through its Regional Sales Manager, one Maximilian Dietsche, and the afore- 
mentioned Gilbert V. McLean, for the purpose of suppressing, preventing, hin- 
dering and lessening price competition in commerce among the various states, 
entered into and have since maintained and carried out a combination, under- 
standing and agreement through which they fixed and maintained the retail 
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price at which gasoline was sold in the gasoline service station leased by the 
said Gilbert V. McLean from respondent. 

Paragraph ten: Pursuant to and in furtherance of the aforesaid unlawful 
combination, understanding and agreement, respondent, acting through the 
aforesaid Maximilian Dietsche, together with the aforesaid Gilbert V. McLean, 
did and performed the following acts and things: 

1. Agreed to fix and maintain and did fix and maintain the retail price at 
which gasoline was sold at the gasoline service station operated by the said 
Gilbert V. McLean under lease from respondent. 

2. Agreed to and adhered to certain discounts, terms and conditions upon 
which the said gasoline would be sold to said Gilbert V. McLean and to the 
purchasing public. 

Paragraph eleven: This alleged unlawful planned common course of action 
is singularly unfair, oppressive and to the prejudice of the public and respond- 
ent’s competitors and retailers of gasoline in the Jacksonville, Florida, market 
area, and has a dangerous tendency to unduly restrain, hinder, suppress and 
eliminate competition between and among respondent’s retail dealers, or others, 
in the sale and distribution of gasoline in commerce within the meaning of 
the Federal Trade Commission Act, and constitutes an unfair method of com- 
petition and an unfair act and practice in commerce within the intent and 
meaning of Section 5 of the Federal Trade Commission Act. 

Wherefore, the premises considered, the Federal Trade Commission, on this 
26th day of September, A. D., 1956, issues its complaint against said respondent. 


NOTICE 


Notice is hereby given you, Sun Oil Company, a corporation, respondent herein, 
that the 5th day of December, A. D., 1956, at 10 o’clock is hereby fixed as the 
time and Jacksonville, Florida, as the place when and where a hearing will 
be had before a hearing examiner of the Federal Trade Commission, on the 
charges set forth in this complaint, at which time and place you will have the 
right under said Act to appear and show cause why an order should not be 
entered requiring you to cease and desist from the violations of law charged 
in this complaint. 

You are notified that the opportunity is afforded you to file with the Commis- 
sion an answer to this complaint on or before the thirtieth (30th) day after 
service of it upon you. Such answer shall contain a concise statement of the 
facts constituting the ground of defense and a specific admission, denial or ex- 
planation of each fact alleged in the complaint or, if respondent is without 
knowledge thereof, a statement to that effect. 

If respondent elects not to contest the allegations of fact set forth in the com- 
plaint, the answer shall consist of a statement that respondent admits all material 
allegations to be true. Such an answer shall constitute a waiver of hearing as 
to facts so alleged, and an initial decision containing appropriate findings and 
conclusions and an appropriate order disposing of the proceeding shall be issued 
by the hearing examiner. In such answer, respondent may, however, reserve 
the right to submit proposed findings and conclusions and the right to appeal 
under Section 3.22 of the Commission’s Rules of Practice for Adjudicative Pro- 
ceedings. 

If any respondent elects to negotiate a consent order, it shall be done in ac- 
cordance with Section 3.25 of the Commission’s Rules of Practice. 

Failure to file answer within the time above provided and failure to appear 
at the time and place fixed for hearing shall be deemed to authorize a hearing 
examiner without further notice to respondent, to find the facts to be as alleged 
in the complaint, to conduct a hearing to determine the form of order, and, there- 
after, to enter an initial decision containing such findings and order. 

IN WITNESS WHEREOF, the Federal Trade Commission has caused this, its com- 
plaint, to be signed by its Secretary, and its official seal to be hereto affixed, at 
Washingcon, D. C., this 26th day of September 1956. 

By the Commission. 


[SEAL] Ropert M. ParrisH, Secretary. 


Mr. MaclIver. In the Sun case the proceeding seeks to protect other 
Sun dealers in the same competitive area. 
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In the Pure Oil case the principal thing that the complaint seeks 
is protection of the independent stations selling local brands of gaso- 
line. 

In the Sun case it is our contention that the company gave a price 
concession to one of its stations directly across the street from an 
independent service station selling Super Test brand gasoline at a 5- 
cent lower price. 

With this price concession, the Sun station lowered its price 3 cents 
to maintain the customary 2-cent differential with the local brand of 
gasoline. 

Senator Dirksen. Only one station involved ? 

Mr. Maclver. Only one station involved; yes, sir. There is no 
contention that this price concession injured the independent competi- 
tor. The contention in that case is that because other nearby Sun 
stations did not get the same price, and because they lost substantial 
gallonage to the one favored station, that there has been a violation of 
the Robinson-Patman Act. 

Senator Dirksen. Would it be correct then in another way to state 
that your contention is that in order to be within the law, they should 
lower their prices to all of their Sun dealers? 

Mr. Maclver. No, sir. I think to understand it thoroughly you 
must look at the facts. One station’s price was lowered. ‘The next 
month its gallonage jumped approximately 500 percent. 

Senator Dir«sen. Is this the Sun station you are talking about? 

Mr. Maclver. Yes. It is the Sun station. Its gallonage jumped 
approximately 500 percent. The gallonage of other Sun stations in 
the area decreased. It is our contention that the reason the other Sun 
station’s gallonage decreased and this station’s sales increased 500 per- 
cent was the fact that Sun gave a discount to this one station right in 
the middle of a competitive area, an obvious competitive area. 

Then the next question is what form’of order would the Commis- 
sion issue? How broad would the price concession have to be given 
to eliminate this practice ? 

The only answer that can be given to that is that it depends on the 
facts in the situation. It must be approached in a reasonable manner. 

It must cover the actual marketing area concerned. That is what 
we are seeking in the Sun case. But in the Pure Oil case, which is the 
one which appears to cause the most concern, we are not seeking by 
any order to spread the discount which is given to the Pure Oil sta- 
tions, because it is a predatory discount. 

The purpose of the discount, we contend, and the effect of the dis- 
count is to beat competition, not meet it but to, in effect, undercut the 
2-cent differential which is necessary for the independents to stay in 
business. 

We contend that we can prove that, and will prove it in our case 
by showing what happened to the independent sellers of off-brand 
gasoline while this practice continued. 

Senator Dirksen. Going back to Sun, how many stations do they 
have in the Jacksonville area ? 

Mr. Maclver. I am not certain, sir. 

Senator Dirksen. Could you guess ? 

Mr. Maclver. We don’t know, sir. We could check and get that 
information for you. 
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Senator Dirksen. Your contention is what, that they should have 
sold at the same price to all of their own dealers in the whole Jackson- 
ville area ? 

Mr. MacIver. No, sir. I do not know sufficiently the facts of the 
Jacksonville area to know exactly where the line would have to be 
drawn. But I do know that it would have to be drawn on a factual 
basis, on a reasonable basis, so that the end result would not be that 
one station’s sales skyrocket 500 percent while nearby stations selling 
the same brand of gasoline drop tremendously. 

Senator Dirksen. Yes; but you said a moment ago, Mr. Maclver, 
that you have to use the rule of reason and commonsense in determin- 
ing the area, and you have to make some kind of contention since this 
has been prepared. 

Would it involve half of Jacksonville, all of Jacksonville, or the 
suburbs of Jacksonville? 

That is a pretty large area, Jacksonville, Fla. It spreads out over 
a large area. 

Mr. Maclver. It is difficult for me to answer your question because 
you are talking about a case that we are starting to try on Monday. 
T could speculate, but it would only be a speculation. 

My feeling would be that the metropolitan area would probably be 
a very safe area. It may be that the marketing facts in that area 
would show that it could be limited to a much smaller area. I do not 
know, sir. 

Senator Dirksen. One of the things that has been rather vigorously 
belabored before this committee is this question of area, because the 
companies have been here to testify that when a price situation or a 
ree situation arises with respect, let us say, to 1 dealer or 2 or 

3, all of them have testified that they go in and ‘make an economic 
appraisal of what is necessary in order to meet that competition and 
to keep their customers. 

That could be 1 station, 2 stations, 3 stations and it might be more, 
but I see in the Pure Oil case that even the whole State became involved 
as a possible competitive area, so the question is how far can a supplier 
go before he gets in the toils of FTC. 

That area matter is terribly important, I think. 

Mr. Maclver. May I emphasize again that the Pure Oil case involves 
a totally different situation? There it is not a matter of meeting com- 
petition. There is no area that you can spread out broad enough to 
make legal a predatory pricing practice. 

The area problem is not involved in that case. When you talk about 
the Sun case, then in my opinion 

Senator Keravuver. Talk about it in terms of cities. The Pure Oil 
is the Birmingham case, Sun Oil is Jacksonville. 

Mr. Maclver. Yes, sir. 

In the Birmingham situation in our opinion the practice is beating 
competition. It isa predatory practice. It is my contention that the 
area involved there is not the key to it. If you engage ina predatory 
practice in a broad area, you have not improved the situation over 
engaging in a predatory practice in a small area. You have made it 
worse. 

Where you have a situation as may exist in the Jacksonville area 
while you are not meeting competition, at least it is not a predatory 
practice in the same sense that exists in the Birmingham area. 
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‘There it does become important what is the natural trade area. 
‘That isa fact. That is something that has to be solved by the decision 
of the Commission itself on the basis of the relevant facts. Obviously 
it must be something which is workable, something that can be practi- 
cally carried out by the companies involved. 

Senator Dirksen. Is it fair to say that as a result of lowering the 
price to one Sun dealer instead of to all, in order to meet the competi- 
tion from a service station across the str eet, that the whole sovereignty 
of the Federal Government moves in under existing law through the 
Federal Trade Commission in order to take account of the problems 
that arise there ? 

Mr. MaclIver. Could I state it a different way, Senator ? 

Senator Dirksen. There is only one station involved. 

Mr. Maclver. Where a company like the Sun Oil Co. that sells 
throughout the United States favors 1 station to such an extent that 
its sales j Jump 500 percent ina month at the expense of other competing 
purchasers from Sun Oil Co., there is in my opinion a situation which 
it is proper for the Federal Trade Commission to look into through its 
proceedings to determine whether or not a violation of law has oc- 
curred. 

Senator Dirksen. I have only one other question. 

Suppose instead of that one station that had a 500 percent increase 
being a Sun station, suppose it had been a seller of local gasoline and 
put its price down to where it got a 500 percent increase ? 

What would happen in sue h a situation in your estimation ? 

Mr. Maclvrr. To answer that question 1t would be necess: “7 to 
assume many other facts and circumstances. It would be important to 
know whether the independent sells only in that one State. If it did, 
then the Federal Government has no jurisdiction over the practice. 

It would be important to know whether or not ‘he independent 

was discriminating in price or whether, through more efficient opera- 
tions or willingness to accept lesser profits, it was just willing to sell 
to the public at a lower price and give the consumers the advantage 
of a lower price 

These are all factors that would have to be considered in answering 
that question, sir. 

Senator Dirksen. Let’s just assume that he was an outlet for a very 
small refiner who had perhaps few outlets but only one down there. 

Mr. Maclver. And sold only in the State of Florida? 

Senator Dirksen. That is right. 

Mr. Maclver. Then the jurisdiction of the Federal Trade Commis- 
sion in my opinion would not apply. 

Senator Dirksen. Under those circumstances he could do it free 
from harm, but if he is an outlet for someone in commerce who has 
other stations, it isa different matter. 

Mr. MaclIver. The test of the law is whether or not the sale is made 
in interstate commerce. No matter how improper the practice may be, 
if it is strictly an intrastate as contrasted with an interstate sale, the 
Federal Government has no jurisdiction, sir. 

Senator Kerauver. The gentleman with you, I believe, is Mr. Creel, 
who is an outstanding lawyer in the Federal Trade Commission. 

Mr. Maclver. Yes, sir. 
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Senator Kerauver. As I remember it, he was administrative assist- 
ant to Senator Sparkman for a number of years. 

Where are you from, Mr. MacIver? 

Mr. Maclver. I am from Senator Wiley’s State of Wisconsin, sir. 

Senator Witey. Whereabouts? 

Mr. Maclver. Madison. 

Senator Dirksen. Mr. Maclver, these are 2 (a) cases, aren’t they? 

Mr. Maclver. These cases involve two charges. Both have a 2 (a) 
charge inthem. They also have a charge under section 5 that there is 
an agreement to control the price in these areas. 

Senator Dirksen. Would these cases be affected by the pending bill ? 

Mr. MaclIver. No, sir; I do not believe that the pending bill would 
have any effect on the result in these particular cases. We brought 
them under the existing law. We believe that they constitute a vio- 
lation of the existing law, and they will have to be determined on the 
basis of the existing law, because the practices alleged occurred in 
the past, and whatever this committee may do in the future will not 
change the law as of the time these practices are engaged in. 

Senator Wizey. It would not be retroactive, you mean ? 

Mr. Maclver. That is right, sir. 

Senator Kerauver. Suppose S. 11 is the law. Then would that 
change the application in these cases ? 

Mr. Maclver. If our theories are correct, and we believe they are, 
the law has been violated as it is now. Therefore you cannot 

Senator Witey. You do not need it? 

Mr. Maclver. You cannot violate the law any more, sir, than violat- 
ing it completely. That is what we believe they are doing now. 

Senator Dirksen. So existing law is adequate in your judgment to 
bring the charges that have been brought ? 

Mr. Maclver. We would not have recommended these complaints 
if we did not believe they violated the law, sir. 

Senator Kreravuver. Senator Wiley ? 

Senator Witey. The Senator has asked the question I had in mind. 
I am going to put it another way. Assuming that the present bill 
were the law at the time the offenses were committed, would it 
change the burden of proof under the facts as you stated them? 

Mr. Maclver. Could I answer it this way, sir? The principal 
difference that might have occurred is that perhaps these practices 
might not have been entered into if the Jaw had been amended in the 
way proposed here, because it would have been even more clearly and 
obviously a violation of law. That is a possibility. But we believe 
that we have alleged a violation of existing law. We believe we can 
maintain the allegations of the complaint. 

Senator Witey. Do you want to discuss the present bill, which is 
really the one that is before us? 

Mr. Maclver. My only 

Senator Kerauver. I am perfectly willing for you gentlemen to 
discuss it, if you would like to, but in view of the fact the Com- 
mission is coming up here, I don’t know whether you want to or not. 

Mr. Maclver. I was going to say, Senator, I would prefer not to 
answer that question. 

Senator Keravuver. Of course I would be interested in knowing 
myself what the attitude of you gentlemen is, but we do not want to 
put you on the spot about it. 
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Mr. Maclver. Inasmuch as the five Federal Trade Commissioners, 
who are very definitely Mr. Creel’s and my bosses, are going to state 
their opinions to you very shortly, I think that I can speak for Mr. 
Creel and myself that we would rather defer to their statements. 

We will, of course, answer any questions that are asked of us. 

Senator Wirey. Did you hear the testimony of Mr. Johns this 
morning ¢ 

Mr. MaclIver. Yes, sir. 

Senator Wizey. You heard the various statements that he made 
in relation to dealers and suppliers and so forth. 

Do you want to give an opinion as to whether or not under those 
5 or 6 situations he described under the present law there would be 
any violation, or if under the bill we are contemplating there would 
be a violation ? 

Senator Kerauver. Either you or Mr. Creel answer it, whoever is 
more familiar with it. 

Mr. Creet. I don’t have those six propositions he mentioned in 
mind well enough to answer it. 

Mr. Maclver. I would dislike answering on that basis, sir, without 
an opportunity to study in detail the statements that were made by 
the man. 

Senator Witey. That is the reply of a good lawyer. 

All right, that is all. 

Senator Krerauver. Mr. Dixon, you want to ask a question ? 

Mr. Drxon. Mr. MaclIver, I must ask you this. The Commission 
has not as yet passed upon your theory in both the Sun case and the 
Pure Oil case? 

Mr. Maclver. That is right, sir. 

Mr. Drxon. If your theory is correct, good faith here will not be a 
defense to what you have charged ? 

Mr. MacIver. That is our contention; yes, sir. 

Mr. Dixon. Is it not a fact that in both the Sun Oil case and in the 
Pure Oil case the defense of good faith has been interjected on and 
in the primary line? 

Mr. Mackvia: In my opinion the primary line, sir, is not involved 
in the Sun case. 

Mr. Drxon. But it was still there, wasn’t it? 

Mr. Maclver. The good faith defense of meeting an equally low 
price of a competitor, I am sure, has been or will be raised vigorously 
throughout these proceedings, both of them. 

Mr. Dixon. The lawyers in the Sun Oil case, you might say, have 
not made the same mistake that the lawyers in the Enterprise case 
made by pleading the defense of good faith down on the customer 
level; did they? 

Mr. Maclver. I am not certain of the exact nature of the plea that 
they have made in these cases. I am sure that they will contend not 
only that the suppliers of the independent stations are their com- 
petitors but probably also that meeting the price of the independent 
seller of the off-brand gasoline is meeting competition. I presume 
they will raise it both ways. 

Mr. Drxon. I will ask you this very simply then. 

Eventually the Commission must make a judicial determination 
upon the findings of good faith in both those cases ? 
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Mr. Maclver. Yes, sir. 


Mr. Dixon. They will probably have to be reviewed by the Court,, 


will they not, sir? 

Mr. Maclver. If the Commission issues an order to cease and desist 
in these cz ASeS, presumably it could be appealed by the companies. 

If the Commission does not issue an order to cease and desist, as 
you know we cannot and do not appeal beyond the Commission’s 
decision. 

Mr. Dixon. When the Commission issues its order, they will have 
to take into effect, in your opinion, won’t they, the decision in the 
Standard Oil of Indiana case and the Balian Ice Cream case; will 
they not, sir? 

Mr. Maclver. I am sure they will take into consideration all prior 
decisions. The extent to which they will follow any particular de- 
cision or theory of law, of course, is a matter of judicial decision for 
the Commission itself. 

Mr. Dixon. They may not agree with you? 

Mr. Maclver. ‘They have disagreed with us in the past. 

Mr. Drxon, I will ask you one further question. 

In your opinion does the Commission have any power under any 
authority or any existing precedents that you know of in any case 
against a 2 (a) violation charge to order that the respondent would 
have to charge all of its customers, wherever they were, the same price ? 

Would it not be that it would be based upon where the competitive 
effect was? 

Mr. Maclver. May I say this. The specter is often raised that the 
Commission is trying to strait-jacket some particular industry into 
selling across the country on a one-price basis. That I am sure is not 
correct. The Commission is trying to recognize the actual facts of 
the marketplace and to eliminate discriminatory and predatory prac- 
tices which actually do injure businessmen and members ‘Of the 
public. 

Senator Kerauver. Mr. Maclver, your statement has been very 
helpful to us because we have had a lot of talk here about both the Sun 
Oil case in Jacksonville and the Pure Oil case in Birmingham. Is 
this true: that in the Sun Oil case, a special price was given to one 
company which enabled it in 1 month to increase its business by 500 
percent at the expense of the other Sun Oil stations immediately 
around it ? 

Mr. Maclver. That is our contention. 

Senator Keravuver. All this is your contention / 

Mr. MaclIver. Yes, sir. 

Senator Kerauver. Your contention is that the extent to which Sun 
Oil should have given a special price to other stations around it de- 
pends upon whether they are in substantial competition with the spe- 
cial favored station that got the big concession ? 

Mr. MaclIver. Yes, sir. 

Senator Keravver. It is not your contention in the Sun Oil case that 
they had to make a similar cut all across Florida, all across any par- 


ticular given area, except where competition would be substantially 


lessened, is that right ? / 
Mr. Mac Iver. T hat is correct, sir. 


¢ 
; 
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Senator Kerauver. By substantially lessened, I mean where sta- 
tions immediately around the favored Sun Oil station would be sub- 
stantially hurt by this discriminatory price ¢ 

Mr. Maclver. Yes, sir. The word “substantially” is in the statute. 

Senator Kreravuver. Do you contend or do you feel there is any 
validity to statements that your position in either case is that in a situa- 
tion of that kind a company would have to lower its prices to people all 
over the country or all over a State ? 

Mr. Maclver. No, sir. It depends on the competitive market situa- 
tion in each case, sir. 

Senator Krerauver. It depends on who is in direct competition sub- 
stantially with that particular one ? 

Mr. MacIver. Yes, sir. 

Senator Krravuver. As to the Pure Oil case, you say it is a preda- 
tory price fixing case. 

This matter we are talking about here, meeting competition in good 
faith, is not involved ¢ 

Mr. Maclver. Certainly if it is a predatory pricing practice, they 
are not in good faith. That defense is not available to them. 

Senator Krrauver. There is some language that has been referred 
to in the Pure Oil case about the Pure Oil Co. not reducing its prices 
all over the State of Alabama, or all over the country. Did you mean 
to imply by that that where a company reduces its price to one area, 
that it must reduce it all over the State involved and all over the 
country ¢ 

Mr. Maclver. No, sir; that is not the contention nor the attempt. 

What we are attempting to achieve in that case is the elimination 
of the predatory pricing practices in the Birmingham area. 

What we are trying to say in the complaint is that it would not solve 
the situation for them to engage in the same predatory pricing prac- 
tice throughout the entire Birmingham area, or even throughout all 
of Alabama. 

We are attempting to eliminate the predatory pricing practice as 
contrasted with assisting adjacent dealers in their efforts to compete. 

Senator Krravver. So the background, you contend, in that case 
is not analogous to the factors we are talking about here ? 

Mr. Maclver. That is correct, sir. 

Senator Keravuver. If there is nothing else 

Senator Dirksen. I have one other question. 

Mr. MaclIver, just so the record is clear, the Pure Oil case is a 
2 (a) case? 

Mr. MaclIver. Yes, sir; both of them are. 

Senator Dirksen. And the Sun Oil case in Jacksonville is a 2 (a) 
case ¢ 

Mr. MaclIver. They are both 2 (a) and section 5. 

Senator Dirksen. The Balian Ice Cream case was also a 2 (a) case? 

Mr. Creev. That was a private damage suit. It involved 2 (a). 

Senator Dirksen. It involved 2 (a) ? 

Mr. Creex. Yes, sir. 

Senator Dirksen. And the Enter prise case was a 2 (a) case? 

Mr. Creer. Yes, sir. 

Senator Krrauver. Thank you very much, gentlemen. 

Senator Dirksen, would you like to introduce Mr. Majewski? 
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Senator Dirksen. Yes, Mr. Chairman, I would be delighted indeed 
to introduce a very prominent and outstanding citizen of Chicago 
and in the State of Illinois, whose full name is Bernard Lawrence 
Majewski. 

Incidentally, Mr. Chairman, he is a very good Democrat. 

Senator Krerauver. Good for Mr. Majewski. 

Mr. Majewski, we had a message from Senator Neely, who is a 
good friend of yours, asking if we would give you a cordial welcome 
here, and he asked to be remembered to you. 

It was not possible, because of a conflicting engagement, for Senator 
Neely to be here, and he asked me to express his disappointment that 
he could not be with you. But he said that you were an outstanding 
gentleman, and asked to have extended his cordial regards. 

Mr. Masewskt. Thank you. I shall reply directly to him, and I 
thank you for calling his message to my attention. He is a grand 
man. 

Senator Krerauver. Mr. Majewski, you have a statement here of 
five pages, and then you have questions which you want to have 
printed in the record for consideration by the committee and by those 
who may read the questions; is that correct ? 

Mr. Masewsxt. Yes, please. 

Senator Krravuver. Please proceed in your own way. If you wish 
to read your statement, all right. 

Mr. Masewsxt. This is a summary. 

Senator Keravuver. All of it will be filed and made a part of the 
record—the questions and the statement—but you proceed in your 
own way. 

Mr. Masewsxt. Thank you. 


STATEMENT OF BERNARD L. MAJEWSKI, PRESIDENT, GREAT 
AMERICAN OIL CO., CHICAGO, ILL. 


Mr. Masewskt. My name is Bernard L. Majewski. 

I appear here as an independent oilman—a small-business man 
starting 48 years ago as a teamster-mule driver peddling kerosene 
and cider in the tenement districts of the then fledgling metropolis of 
Chicago. 
_ The enterprises I have noncontrolling interests in, sell a good deal 

of petroleum products (in volume) at retail and wholesale directly 
to the consuming public in the Chicago metropolitan area and a very 
substantial quantity of liquefied petroleum gas at wholesale to the 
Farmers Union cooperatives and other wholesalers and dealers in 
North Dakota, Montana, and Minnesota, from a large natural gasoline 
plant at Tioga, N. Dak. 

I hope to present the views of the numerous unorganized independ- 
ent jobbers, retailers, and refiners not represented by talented, re- 
sourceful oil-association people. I hasten to add that by this latter 
observation I cast no aspersion or reflection. By and large, persons 
engaged in petroleum-association activities are respected, decent citi- 
zens, as are the people heading up or representing the larger or 
so-called major di deaieaeies. 


I mention this solely for the purpose of telling you gentlemen that 
at one time or another, in the past 48 years, I have met them all the 
hard, competitive way. 
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At this point, I want to insert in the record as representative and 
long-time member of the Illinois Petroleum Marketers Association, 
their suggestion that I place before your Senate subcommittee their 
action on last Tuesday, at the business meeting of their annual con- 
vention in Peoria, Ill.; the members voted unanimously their un- 
alterable opposition to bills S. 11 and H. R. 11, signed by Philip R. 
Crippen, Jr., president, Illinois Petroleum Marketers Association. 

This is an association of jobber-retailers. I will now “stick my 
neck out” by stating that I believe we have more dealers, jobber- 
dealers, in our association in Illinois than does the National Congress 
of Petroleum Retailers. 

They belong only to our State association, and there are no major 
companies controlling our association. 

May I present this for the record ? 

Senator Witey. That will be received. 

(The telegram referred to was marked “Exhibit 33,” and is as 
follows :) 


ExuHrsit 33 


PeortA, Itu., March 12, 1957. 
BERNARD L. MAJEWSKI, 
Great American Oil Co., 855 West Evergreen, Chicago, Ill.: 


As representative of Illinois Petroleum Marketers Association, suggest you 
place before the Senate subcommittee, today’s action at the business meeting of 
our annual convention in Peoria. Our members voted unanimously their unalter- 
able opposition to bills 8. 11 and H. R. 11. 

Puiip R. Crippen, Jr., 
President, Illinois Petroleum Marketers Association. 

Mr. Masewsxt. May I file as an exhibit a telegram from Walter 
Shroeder, well known in Wisconsin, who is the president of the 
Shroeder Oil Co., who asks that when I testify this week, that I place 
in the record of the proceedings his opposition to bills S. 11 and H. R. 
11; likewise, his dealers’ opposition. 

Senator Wirry. It will be received. 

(The telegram referred to was marked “Exhibit No. 34,” and is as 
follows :) 

EXHIBIT 34 


MILWAUKEE, WIs., March 13, 1957. 
B. L. MAJEWSKI, 
President, Great American Oil Co., Chicago: 

When you testify this week before the Kefauver Senate subcommittee would 
like to have you place in the records of the proceedings my opposition to bills S. 11 
and H. R. 11, because as written, it would put me and hundreds of other jobbers 
and retailers out of business. 

WALTER SCHROEDER, 
President, Schroeder Oil Co. 


Mr. Masewsk1. I am going to skip part of the next letter, because 
it is a personal communication written by Mr. M. H. Robineau, presi- 
dent of the Frontier Refining Co., of Denver, Colo., whose principal 
operations are from a refinery in Cheyenne, Wyo., to his personal 
friend, Senator Joseph C. O’Mahoney, who has done such a terrific 
i for the oil business in the public interest, in all the years that he 

as been a Member of the Senate, starting with the days of the Tem- 
porary National Economic Committee. 

I would like to have this letter inserted in the record, that portion 
dealing with the subject matter. I shall read only that portion which 
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details how S. 11 would affect the largest independent refiner in the 
Rocky Mountain area supplying independent jobbers, and retailers, 
and Frontier’s directly owned and operated bulk and retail outlets. 


I think this is very bad and unworkable legislation. I am sure that the Sena- 
tors’ and the committee’s intentions are for the best and for the little fellow. 
Actually, insofar as the oil business is concerned, this will put the majority of 
independent jobbers and refiners out of business. It will be costly to the big 
major oil companies, but with their foreign crude and other crude profits they 
will be able to subsidize their refining and marketing and will eventually end up 
with monopolistic control under 8.11. Here is what would happen to Frontier’s 
refinery operation. 

At the present time we process 16,000 barrels of crude oil daily, and employ 
over 250 people in Cheyenne with a payroll something over a million and a 
quarter dollars a year. We are able to do this because under the present laws 
we can absorb freight to meet competition as far east as Omaha, west to Boise, 
Idaho, south to Walsenburg, Colo., and north through the Black Hills. On 
asphalt, we go as far east as Minnesota. 

Under S. 11 we cannot absorb freight and would have to set a flat price. This 
means Continental in Denver could take the entire central— 


“could”; I didn’t say “would”— 


could take the entire central Colorado market; the Utah refiners, the Utah and 
Idaho markets; the Casper plants, everything north and east from Casper until 
they meet the Mandan, N. Dak., refinery. 

This would leave Frontier only the area around Cheyenne west to the Utah 
line and east to about North Platte in Nebraska, south to Greeley, Colo., and north 
to Lusk, Wyo. This would cut our operation to about 8,000 barrels a day, which 
would not be economic nor profitable because of the lower divisor. I would 
have to sell out for whatever I could get. 

This would not only be bad for me but bad for my employees and bad for 
Cheyenne, Wyo., and the five-hundred-odd independents who rely on us for 
supply. 

As for independent jobbers, 8S. 11 would eliminate their functional discount and 


put them out of business immediately. It would also create an impossible 
situation for service station dealers. 

Here is one typical example. Assume Continental decides to take the Denver 
market. S. 11 would permit them to set a flat price without considering freight 
for competitors from Cheyenne, Casper, and other refining centers. Every dealer 
in Denver would then have to buy from a local Denver refiner, Conoco, Bay, 
Skelly, or Oriental, or go out of business, because no other outside refiner could 
compete because he couldn’t absorb freight. 

What is the best way to stop or amend this potential bad legislation ? 


Senator Krravuver. Mr. Majewski, what is the date of that letter / 

Mr. Masewskt1. The date of the letter is March 9, 1957. 

I checked with Senator O’Mahoney’s administrative assistant, who 
advised that the Senator was in Omaha on business and would be in 
Chicago on Sunday. I can understand why he would be in Chicago 
on Sunday, an Irishman by the name of O'Mahoney, and the great 
Trish population in Chicago, and he will be back on Monday. 

Senator Dirksen. He is going to make a speech, is he not, on 
St. Patrick’s Day ? 

Mr. Masewskt. Yes, sir; and it is going to be a peach. 

I have been a director and a member of the executive committee of 
the American Petroleum Institute for more years than most of the 
present incumbents, and this also applies to my directorship in the 
Independent Petroleum Association of America. 

I have been a member of the National Petroleum Council since its 
organization by former President Truman, and it has functioned 
effectively in the public interest since then under the direction of the 
Secretary of the Interior. 
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I mention these industry and quasi-Government relationships and 
contacts merely to set forth my experience of nearly 50 years and to 
tell you of my great privilege to work with and for the small- business 
man in the oil and gas industry and for free enterprise in all indus- 
try continuously since 1909. 

I am proud to state that I know favorably more oilmen at all levels 
and functions in the industry than perhaps any living person in the 
Nation today. 

I was taught as a boy never to criticize another person’s religion, 
nor to condemn his politics. Under ordinary circumstances, “this 
doesn’t pose too much of a problem for the average right-thinking 
individual. But it is quite another thing to talk about Government, 
industry relationships, and trends in moral standards in business— 
as I have been doing for more than 35 years—without stepping on the 
toes of others. 

Hence, I must be constantly aware that every word is a potential 
source of political and business discord and controversy; and it is 
tolerance and understanding, not ill will, which I seek here to promote. 

I appear today in opposition to Senate bill 11 because our kind of 
folks do not ask and do not wish the Congress to enact legislation 
because we are suffering from temporary economic illness due to 
severe local competition in the petroleum industry at the wholesale 
or retail level resulting from price wars which are usually started 
by so-called unbranded retail and/or wholesale opportunists; namely, 
outright price cutters. 

More particularly, our opposition to Senate bill 11 and its counter- 
part in the House is that it is specifically designed to put the whole 
host of independent petroleum jobber-retailers out of business. 

I did not come here to intentionally condemn anybody in or out 
of the oil business for sponsoring this proposed legislation or because 
of personal monetary interest. I also want to. emphasize that I 
did come here because I am interested in people, particularly young 
people who since World War II have become small-business men in 
petroleum and other commerce. 

Two of my sons—and I have a large family—are in the retail oil 
business, and I do not have a dollar invested with them nor do I 
supply them the products they sell. They are free enterprisers even 
to that extent. 

Several of my other sons and sons-in-law are also engaged as small- 
business men in their fields of endeavor. I have also encouraged sev- 
eral hundred young men since World War IT and during my 20 years 
as a member of the board of education of the city of C Shicago to go 
into business for themselves. That was the way I advised them they 
could make a real contribution to society, as owners and employers, 
in spite of the increasingly heavy tax burden. Hence, I feel more 
than a pecuniary interest in this legislation. 

It is my belief that the issues before your committee are those about 
which the Congress and the public should be as fully informed as 
possible. They are of utmost importance to our economy. 

May I suggest that, in general, the role of Government, and par- 
ticularly the Congress, should be to promote conditions in which 
business as a whole can prosper. Small business has some natural 
advantages, in addition to the ambition and ingenuity of the owner. 
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I sincerely doubt that the small-business man wants to be a privi- 
leged ward of the Government, particularly when he remembers that 
favors to him form the basis for demands by other groups, and that 
these often take the form of wage and price controls, and the excess- 
profits tax that really makes it tough for a newcomer. 

The history of the last quarter century indicates that political 
campaigning—and I have participated in it—has consisted in part 
of separating the population into segments, persuading each that 
it is suffering unjustly at the hands of others, and promising to 
redress the balance with advantageous laws, tax favoritism, or money 
out of the public coffers. 

Next to the farmer—and I have a high appreciation of what his 
problem is, because I have supplied the Tanase with petroleum prod- 
ucts for many years, the sole competitor of the Standard Oil Co. in 
the Midwest, and I sure gave them hell—the small-business man has 
been the object of the most tender solicitude, and properly so. 

Small-business concerns are pinched, along with big ones, by the 
present tightness of credit. The fact remains that the money shortage 
reflects market conditions, and a deliberate effort to tighten credit 
is deemed to be in the general interest, as a curb on inflation, and I 
sincerely believe that. It seems to me that the pledges of tax con- 
cession to small business, perhaps graduating the corporation levy 
in the manner of personal income tax, are actually a confession that 
it is big government and its inflated budgets that are the major foe 
of small business. They restrict the possibility of expansion through 
retained profits, and this restriction should be eliminated by corrective 
legislation at this session of Congress. 

Much has been said about business failures since 1952. Figures are 
tricky, but it is clear that the Korean war stimulated a demand for 

oods and services. Any war period will show a drop in business 
ailures. 

But the statistics also show that 140,000 new business ventures were 
started in 1955, as compared with 117,000 the year before. This does 
not indicate that enterprisers are discouraged from starting their 
own businesses, or are unable to find the capital to do so. 

It has been stated by a dealer organization —— the passage 
of S. 11—and if I use the word improperly, it is because of my poverty 
of English, maybe it should be “supporting” passage of S. 11—that 
price wars have been the material factor in the failure of 60,000 
petroleum dealerseach year. I challenge the accuracy of these figures. 

The rise of large industrial corporations, like the growth of large 
mechanized farms, is an economic phenomenon of this day and age 
that deserves careful attention. However, legislation, such as the 
strengthening of the antimonopoly laws, will sometimes be required to 
prevent abuses. 

At this juncture, I should like to say there are enough laws on the 
statute books to hold the entire oil business in line without strangling 
_ We now have all kinds of laws. All you have to do is enforce 
them. 

And this gentleman who was here today from the Federal Trade 
Commission, if I might say, I was greatly disturbed at what he said. 
I respect the authority of the Government and the toga of a Senator; 
I think that is the most glorious title in the world. 





{ 


a 





TO AMEND SECTION 2 OF THE CLAYTON ACT 417 


I once aspired to the office, but Ed Kelly and I had a falling out. 
tometer} The falling out may be amusing to you, but to me it was 
serious. I wanted to be United States Senator from Illinois, and I 
didn’t want to be merely the organization’s Senator, so I just didn’t 

et anywhere. And I am sorry about that, because I think I would 
Si made a kind of a crusader myself. 

Senator Winey. Did you say you were a Democrat ? 

Mr. Masewsk1. Jeffersonian. [Laughter.] I don’t mean to be 
funny. Iam serious about that. Never a greater man and a greater 
philosopher lived than Thomas Jefferson. 

Now, all you have to do is enforce the antimonopoly laws already 
on the books. Don’t prejudge a case, though, as the attorney for the 
Federal Trade Commission did this morning before the committee. 

I would have been disturbed if 1 was the defendant, and I might be 
someday, because he was talking about me. I am a kind of a little 
Birmingham case. But when he used the word “predatory” in con- 
nection with pricing practices, I was really upset. I didn’t think 
that was permissible in the English language, before a case was tried, 
no matter where it was tried. 

I dislike the word “predatory,” and by my count the gentleman used 
the word 19 times, and I object to it as an American, because I might 
be tried, and that is not a predatory thing, in my book. In mine, it isa 
defensive weapon for me and my dealers. 

Senator Kerauver. In fairness to the gentlemen who were up here, 
Mr. Majewski, they were just describing the charges that were being 
made, as the attorneys. They were not speaking for the Federal 
Trade Commission. I don’t want you to get the wrong impression. 

Mr. Masewsk1. I understand exactly. One could have said “dis- 
criminatory” or “unfair,” but not “predatory.” It is a damnable 
word. It appears in the Bible, and as I read the Bible, predato 
creatures were consigned to hell, and I don’t want to be so consigned. 

Now, if druggists and other retailers need legislation like Senate 
bill 11 and H. R. 11, then let them have it. I don’t want to talk about 
any other business, but I think I know about as much about the oil- 
marketing business as anybody in this country, and I learned it the 
hard way, competitively, made some progress that way, and I want to 
continue. 

And I want to say at this point that I do not wish to make any 
recommendation for other businesses involved ; their problems may be 
multitudinous, as are mine, but I like to lick mine at the competitive 
level. And I have trained my kids, and I have them from 42 years 
of age to 414, and a lot of them. 

Senator Wirry. Four and a half; the last one / 

Mr. Masewski. Yes, sir; and she’s the cutest little pigeon you ever 
did see. [Laughter. | 

I would like to read at this time, because it is my sincere belief that 
the fundamental question here was summed up in an article by the 
business and financial editor of the New York Herald Tribune. I shall 
only read a small quote therefrom. 

Senator Krravver. Do you want to file the whole article to be 
printed in the record ¢ 

Mr. Masewsxt. Yes, I would like to, if I could make a point. 

Senator Krerauver. Let it be filed as exhibit 35. 
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(The article referred to was marked “Exhibit 35.” and is as 
follows :) 
Pxnrsit 35 


{From the Montgomery (Ala.) Advertiser, February 27, 1957] 
Super “Farr TRADE” 


Many American businessmen and industrialists are romantics. They pay lip- 
service to competition as the heart and soul of our free enterprise system. 

Then, as we have frequently remarked in our comments on the anticompetition 
aspects of fair-trade laws, they turn right around and support measures aimed 
at destroying competition. 

They rationalize this to their own satisfaction by saying that competition is 
wonderful, but unfair competition is terrible. But when you pin these gentle- 
men down, you find that they consider all price cutting unfair, period. Therefore 
they are against competition in actual practice. 

A flagrant example of this strange paradox is the support mustered for a bill 
which would in effect institute a kind of super fair-trade law in the Nation. 
This measure, called by its proponents the equality-of-opportunity bill, by its 
opponents the antigood-faith competition measure, has been introduced in both 
Houses of Congress—Senate bill 11, House bill 11. 

The law would force a manufacturer or distributor to sell a given commodity 
at the same price to all retailers, regardless of volume or local competitive cir- 
cumstances. In other words, if an Alabama manufacturer of, say, iron pipe, is 
told by a retail outlet in the East that a competing manufacturer is beating his 
price, the Alabama pipe manufacturer, anxious to keep a good customer in that 
area, would naturally want to adjust his price. Under the proposed law, he can, 
but only if given the same price to all his retailers, large or small, far or near. 

Clearly, this could put the Alabama manufacturer out of business, all because 
he attempted to practice the hallowed principle of competitive enterprise. Thus 
any manufacturer, and particularly the smaller southern manufacturer, would 
be a sitting duck for price raids by competitors who could force him into making 
ruinous overall price reductions. 

The measure is in the form of an amendment to the Robinson-Patman Act of 
1936. It is designed to overrule the Supreme Court’s decision in what is called 
the Indiana Standard case. In that case, Standard Oil of Indiana, threatened 
with the loss of four jobber customers in Detroit who had been offered, by 
Standard’s competitors, lower prices on gasoline than they had been paying 
Standard. Standard, anxious to retain the valuable outlets, met the competitive 
price, but refused to give the same price to other customers in the area. 

A suit resulted and the Supreme Court ultimately ruled that a manufacturer 
(or distributor) could lower his price to one or more customers without making 
a general price reduction provided he acted in good faith to meet the lower price 
offered by a competitor. 

Senate bill 11 and House bill 11 would repeal this reasonable decision by dis- 
allowing good faith as justification for specific price reductions. Sponsors of the 
bills are Representative Wright Patman, Democrat, Texas, and Senator Kefauver. 

The bill, of course, has its ardent supporters, as do the un-American fair trade 
measures. Competition is troublesome. Some would benefit by the law, but they 
would benefit at the expense of many others and to the further detriment of 
competition in the American economy. In the end, of course, it would be the 
consumer who pays, as is always the case when price competition is throttled. 

The bill could be particularly disastrous to young southern industries, for in 
addition to the above, it would cut the ground from under a manufacturer’s right 
to absorb €reight charges to meet competition. Southern industry is generally 
far removed from markets, and thus vulnerable on this point. 

The fundamental question is summed up this way by Donald I. Rogers, business 
and financial editor of the New York Herald Tribune: 

“* * * Tf Congress is to give any serious proposal to the Kefauver-Patman 
proposal, it will first have to determine whether competition is believed to be a 
good thing or a bad thing for the Republic. 

“Tf competition per se is considered to be detrimental to the public weal, then, 
by all means, the bill should be adopted. For S. 11 will do away with price com- 
petition among sellers in a particular market. All articles, then, all commodities, 
everything that is made or processed, could conceivably become a fair traded 
item with a fixed price.” 
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In the last session of Congress the House voted an incredible 393 to 3 in favor 
of the bill (the Senate did not act on it), because it was represented as being 
pro-little business. This year we hope Congress will look beyond the caption, 


“Hquality of Opportunity.” 

Mr. Masewsxt. The headline is, “Editorial, the Montgomery ( Ala.) 
Advertiser, February 27, 1957,” and the whole editorial is a pip, 
and this particular reference to S. 11 and H. R. 11 as summed up by 
the financial and business editor, is what I would like to read, just 


that part, because I am going to continue on that, with your per- 
mission, just a little bit longer 


If Congress is to give any serious consideration to the Kefauver-Patman 
proposal, it will first have to determine whether competition is believed to 
be a good thing or a bad thing for the Republic. 


If competition, per se, is considered to be detrimental to the public weal, 
then, by all means, the bill should be adopted. For S. 11 will do away with 
price competition among sellers in a particular market. All articles, then, all 
commodities, everything that is made or processed, could conceivably become a 
fair traded item with a fixed price. 

I merely mention that because during the NRA I was the in- 
dependents’ petroleum price fixer. I thought everything should have 
been on a level that would constitute a fixed economy. Wheat was 
selling at 15 cents, corn 10 cents, I sold them at both prices, and I 
bought crude oil at 15 cents a barrel, and everybody was broke. And 
this was in 1932. Some of the young fellows around here probably 
don’t remember that, how we were all suffering. 

I had to sell even my farm. Thank God, I never killed any pigs 
because we ate them, and all my neighbors had pork to eat. 

But this is the point I want to make: To an old price fixer’s thinking 
that was the way to save our country. I was appointed by President 
Roosevelt to this job through Gen. Hugh Johnson. This was the Blue 
Eagle that got us into so much trouble later. And to think I was one 
of the advocates of that sort of thinking. In retrospect I have often 
wondered how an intelligent man could make such a mistake. 

I was flying the Blue Eagle all over the country. The code of that 
time, instead of helping people in the petroleum industry, tried to do 
away with the co-ops, tried to do away with everything and thus 
achieve a perfect economic millennium. 

I confess now what a terrible mistake that was. 

Senator Witey. How long did it take to get your eyes opened ? 

Mr. Masewskr. About 2 years. I was making speeches all over the 
country how to save it. I had a hell of a time saving myself. 
{Laughter.] The crusader! 

Pardon me for that, I didn’t mean that, because I should have said 
something else, but I am so excited. What a chump. I wasted 2 
years. 

Thank you, Senator Kefauver, for letting this editorial go into the 
record, because the whole of it is a good ‘analysis of S. 11. 

I want to mention what a erand job the independents of this 
country have done for competition in the oil business, and if you start 
to restrict them, the people of this country will not get the benefit 
of the competitive effort. 

I want to thank the independent retailers, jobbers, and refiners, 
and the competition existing between major oil companies, that the 


price of gasoline is low compared to all other commodities. Only the 
gasoline excise taxes are high. 
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I am not complaining, I think the tax money in the main is being 
used for a good purpose—building and maintaining our National, 
State, and local highway system—whilst the taxes are high, and are 
going higher, as they will to pay the new national highway bill. But 
even this tax bite per gallon is big (3 cents Federal, plus 5 cents 
Illinois State tax), and I wonder how long the little guy in my State 
can put up 8 cents a gallon in advance, and maybe not get paid. He 
gets no credit loss allowance for that, and only a little bit to cover 
his stock-handling losses and collection. 

May I now offer two famous utterances that I think fit here. 

maton Keravuver. Mr. Majewski, we want to hear you as fully as 

ssible. 
rae Masewsk1. I am getting right to the meat of the coconut. 

Senator Keravver. I want to tell you again that we have many 
paces who are very mad at me because they have been here several 

ays, and they are trying to get home for the weekend. 

r. Masewskt. I have been here for 3 days. I wouldn’t be mad at 
you, either, and I have got a terrible cold, but that doesn’t make any 
difference. I would wait a week, to tell my view of the proposed legis- 
lation. 

Senator Kerauver. Go ahead. 

Mr. Magewsxt. I think this is worth remembering. “What is fit 
to survive does survive, and what is unfit perishes.” 

And from an old professor of mine, Nicholas Murray Butler, who 
said, “False democracy shouts every man down to the level of the 
average. True democracy cries all men up to their fullest capacity for 
service and achievement.” 

And that is the plea that I am trying to make here today, is that 
that is what we ought to work on instead of running to the Govern- 
ment and patronizingly ask, “Save me, help me.” I learned my 
lesson, that is not the way to do it, but to do it the way we did it, after 
that failure I made in the depression wasting 2 years’ campaigning. 

To save time and repetitious testimony of opposition witnesses, 
several members of your subcommittee have asked me a number of 
pertinent and penetrating questions concerning the effect of S. 11 on 
the several functional marketing segments of the petroleum indus- 
try, and asked me to prepare answers thereto for insertion in the 
record of these proceedings. 

With your permission, Mr. Chairman, I shall now read each ques- 
tion and answer. To more readily follow the “Q and A,” may I 
suggest that same appears in my printed presentation before each of 
you. If any of you gentlemen and committee counsel wish to ask 
questions as I read, please interrupt whenever you like. 

Senator Kreravuver. Mr. Majewski, all the members of the commit- 
tee will read the questions and answers. I would hope that you would 
allow them to be printed in the record, and we will all study them. 

Senator Dirksen. That is all right, Mr. Chairman. I would like to 
ask Mr. Majewski some of these questions, and he can amplify or hold 
them down as much as he likes, but since we had so much testimony 
yesterday—— 

Senator Keravver. Is that satisfactory with you, Mr. Majewski, 
that members of the committee—— 
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Mr. Masewskx1. If the good Senator and you won’t curb me too 
much. It will only take me another 5 minutes, if you don’t ask me any 
questions. 

Senator Krrauver. It is going to take you a pretty long time. 

Mr. Masewsk1. I am a pretty good reader. I am not going to 
interpolate much. 

Senator Kerauver. Why don’t we print these in the record, and 
Senator Dirksen and Senator Wiley and I will ask you some questions. 

Mr. Masewsxt. Could I ask you something about that? I have 
been coming before congressional committees for a long time and, 
with all of your business, Senator, excepting you, I don’t think these 
two gentlemen here, I don’t think Senators read too much of the 
printed record. Senator Neely would say to me, “Barney, kind of 
summarize, and tell me of an evening what you did say.” And that is 
in all fairness to everybody. 

I do want to get this point over, not for an audience, because I am 
going to ask you later to give me a nice press release like you gave 
the meeting yesterday. I hope you will do that for me and my kind 
of dealers and jobbers, because I am going to do some begging of 
you before I leave here. 

Senator Dirksen. Mr. Majewski, let me ask you the first question. 
We have had a lot of testimony yesterday about coercion by suppliers 
on the dealers and jobbers. In fact, for hours this went on. Now, 
that is your first question. 

Mr. Masewsxt. That is right. 

Senator Dirksen. So let’s hear about it. 

Mr. Masewskt. It is inconceivable that suppliers would consider 
pressuring their dealers these days. Good dealers are scarce. It 
takes a long time to train a good dealer. Any smart company—and 
most of them are smart—knows that you have to work with your 
dealer and do everything possible to keep him happy. 

A dealer would resent any pressure. I know there is a lot of talk 
about dealers having only 1-year leases and being at the mercy of 
their suppliers. But this is entirely unrealistic under present circum- 
stances. Suppliers don’t threaten to cancel out dealers, and they don’t 
refuse to renew leases. They hope and pray that the dealers will stay 
with them. 

It is also thoroughly inconceivable to me how any such accusation 
could have been made by those gentlemen who sponsored this bill 
in the last session of Congress. The jobbers themselves shouldered 
the heavy burden of opposing this legislation in the last session of 
Congress—they did so Socata they then believed and now believe 
that it will have a disastrous effect on their well-recognized position 
in the petroleum distribution system of this country. 

They took up this fight not because they were urged, coerced, or 
pressured by their suppliers—but in self-defense of their heavy busi- 
ness investment—in self-defense of their livelihood. One need not 
be urged to defend oneself against the weapon which would extin- 
guish him. 

I appear here today in opposition of S. 11 and I can assure you 
that my appearance was not prompted by pressure, intimidation, or 
coercion. 

Senator Dirksen. There has been great emphasis, of course, on the 
fact that this bill is designed to help small business. Now, you are 
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a small-business man. If it actually would help, then, of course, 
everybody ought to be for it. So there must be some reason for the 
opposition of small-business men like you. 

Mr. Masewskt. Well, you are asking, why should gasoline dealers 
be opposed to it ? 

Senator Dirksen. Yes. 

Mr. Masewskxt. I would be the last one to claim that I could tell you 
just what the bill means, if anything, and I read well. But Messrs. 
Nerlinger and Snow, respectively secretary and general counsel of 
the National Congress of Petroleum Retailers, have been soliciting 
support for the bill on the theory that the bill will prevent suppliers 
from assisting their dealers to meet the competition of price cutters 
across the street. 

I just cannot imagine any dealer who would come here and tell 
you, or write you, that he is opposed to getting such assistance from 
his supplier. In my business, when a dealer calls me and tells me 
that he’s losing sales because a competitor across the way is cutting his 
price, I tell him to meet the competitor’s price, and I help him as far 
as necessary to the extent of our resources. If I didn’t, Vd loose a 
good dealer as well as a goodly portion of the sales volume at this 
unit. 

The only people who could really be benefited by this bill and could 
be for it, ‘on the theory I have just mentioned, would be the price 
cutter who would be happy indeed to know that he could cut the 
price at will without his price being met. 

Senator Dirksen. Now, Mr. Majewski 

Senator Krravuver. Senator Dirksen, if you are going to ask hin 
these questions, then let him read them. 

Senator Dirksen. He can read the questions ? 

Senator Kerauver. As far as I am concerned, I am willing to sit 
here all night, and tomorrow, too. But Senators are sending me 
notices by the dozen that they have people here to testify. 

Senator Dirksen. Mr. Majewski, I won't interrupt. Suppose you 
just go ahead with your statement. 

Mr. Masewsk1. Yes. 

Question. If the supplier reduces his price to one dealer to help 
that dealer meet competition, why shouldn’t the supplier, in all fair- 
ness, reduce his price to all des uers in the same city ? 

Answer. If a major oil company reduced its price throughout the 
city of Chicago simply because of a price cutter loc: ated on the 
South Side, I would be the first to squawk, because that would be 
creating a monopoly. They would drive everybody else out of the 
picture, independent dealers and jobbers alike, in the entire metro- 
politan area of Chicago. I would be hurt and all independent jobber- 
dealers in this area w ould be hurt. 

In my opinion, the way to meet a price cutter, and the way I do 
it in my business, is to suggest to my dealer who is located nearby and 
hurt by the price cut, to meet that cut promptly. 

There is no sense in automatically spreading the price cut through 
the whole city and hurting a lot of other people. I know that that 
is what Messrs. Nelinger and Snow have been telling you gentlemen 
should be done. All I can say is that it is the most absurd thing 
that I have ever heard of. It is the road to bankruptey for ever) 
small-business man in petroleum. 
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Question. Are you familiar with the facts in the Detroit case, and 
do you believe Standard should have been permitted there to sell 
to some dealers at lower prices than others? 

Answer. As I understand the facts in the Detroit case, the jobbers 
to whom Standard sold at lower prices had offers of even lower prices 
from Standard’s competitors. They were going to get those lower 
prices anyway, and the only question in that case is whether Standard 
had to give up those customers and let somebody else supply them. 
That is “where the good-faith issue comes in, and my understanding 
is they were held to be in good faith for the very reason that these 
jobber customers were going to get those prices in any event. 

Besides, Standard gave the lower prices only to customers who 
ayy as jobbers; who owned their own bulk plants and transporta- 

tion facilities, and performed the wholesaling function. Since they 
bore all of the costs of performing the wholesaling function, I can’t 
see why they wouldn’t be entitled to the wholesale price the same as 
any other wholesaler. 

Question. In your opinion, are the independent segments of the oil 
industry in favor of this legislation or opposed to it? 

Answer. Frankly, I think most of the independents in the business 
know little about this legislation. Many of them may have written 
letters or telegrams supporting the legislation, but if they did, they 
acted blindly and only because they were told by somebody that the 
bill somehow or other will benefit them. 

If you tell most independents that this is small-business legislation, 
they'll think that it must be all right. But let me add this: In my 
opinion, those independents in this industry who know anything about 
this legislation are bound to oppose it, and should do so if they wish 
to remain in business under the American free-enterprise system as 
we now know it. 

And that would be true whether they are independent refiners or 
jobbers or dealers; the er refiners, because they all engage 
In interstate commerce and t 1ey couldn’t survive if they couldn’t vary 
their prices when necessary to meet competition; the jobbers, because 
if this bill is enacted many jobbers will be oe out o business, sepa- 

rated from the retail. In fact, Senator Kefauver said in these hear- 
ings last year that that is the purpose of this bill, to put out of business 
jobbers who engage in the retail function. That is my interpretation, 
and I mean no offense. 

Senator Keravuver. Just let me say, sir, that you are entirely wrong. 

Mr. Masewsxt. Well, may I be permitted, then, to quote from the 
record, part of this answer? 

Senator Kerauver. That record has been quoted from. You heard 
the discussion this morning. But I said that Ned and the others, who 
were so-called jobber-retailers, were doing nothing but retailing; that 
they ought to sell on the same basis as a retailer, that they should not 
be entitled to have a discrimination in their favor. 

Mr. Masewskt. Well, could I talk to that point ? 

Senator Kerauver. I just want to say that what you said about me 
is not my own statement, and then you go on with your own. 

Mr. Masewsxt. Senator Kefauver, may I read from the record, at 


page 404 where you asked Witness Citrin during the hearing last 
summer : 


I merely want to point out— 
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said Mr. Citrin— 


I merely want to point out the effect of this particular case, this particular 
bill, could hurt me as a jobber and how it could hurt all the other jobbers. 

Senator Kerauver. You are the one that the bill is supposed to hurt because 
it is supposed to try to prevent you from retailing as a jobber. 

Now, with due deference to you 

Senator Keravuver. That is right. That is exactly right. 

Mr. Masewskx1. That is what you exactly said. 

Senator Keravver. I do not want him to take his jobber price and 
compete, on the basis of that much lower price, with the other retailers. 
That is exactly right. 

Mr. Masewskt. Let the retailer make the same investment. We 
have an investment in wholesale or jobbing facilities in the metropoli- 
tan area of Chicago of over a million dollars. It costs us $2.50 per 
hour for truck driver’s wages—straight time for 40 hours and time 
and one-half overtime, to deliver to our dealers from our water termi- 
nals and overall 214 cents per gallon to cover the wholesaling opera- 
tion. 

Senator Kerauver. Mr. Majewski, I do not want to argue the point 
with you, but I do submit if every jobber just acted as his own retailer, 
then we would have no independent retailers left. That is what I was 
complaining about with Mr. Citron. I think it is all right for them to 
act as jobbers, it is all right for them to act as retailers, but they should 
not take advantage over the other retailers by selling at retail at their 
jobber prices. 

Mr. Masewsxt. I don’t sell at retail at my jobber prices; I couldn't. 

Senator Keravuver. Then you do not violate the law. But he did. 

Mr. Masewsxtr. Now, please, but you say if I indulge in retail mar- 
keting, the suspicion, is that I will violate the law. You make me a 
second-class citizen, sir, and I know you don’t want to do that. You 
proscribe marketing in only one phase of the business. 

Senator Keravuver. I am not saying anything about you. I was 
just talking about what Citron did. 

Mr. Magrewsxt. How can you take care of Citron and me, too, at 
the same time, when the nomenclature of this business is so puzzling 
that after 48 years even I don’t know what all the petroleum market- 
ing terminology means in all parts of the country—I could make a 
speech for 2 hours, humorous and to the point about the verbiage— 
how then are lawmakers going to write the law to fit me because I 
am trying to be a good citizen, trying to do the right thing. How are 
they going to do it? It is impossible. One would have to be a con- 
jurer. 

Now, I only have to take the language, I don’t want to be proscribed, 
if you please, and neither do the people I represent, and they are 
legion who think like I do in our business. 

Many of them are Democrats, and Republicans, too, and I want to 
say to you that they don’t want to be proscribed by S. 11. They resent 
it and object to it, and we will do anything, I would conduct the 
greatest campaign in opposition, I would line up the Legion, every- 
body—God, if I could get Him to help me—to prevent this from 
passing, reading, “Barney, you can only a a jobber.” 

I resent that, and I would resent it whether this committee or 
any committee—— 
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Senator Krrauver. Mr. Majewski, nobody objects to your being a 
jobber, and nobody objects to your being a retailer, or both. My 
only point is that if you are a jobber, then if you are going to be a 
retailer, I do not want you selling at retail at the same price that you 
would sell as a jobber, because the other retailers couldn’t stay in 
business if you did. 

Mr. Masewski. You mean to say I would have to sell at the same 
price everybody sells. That would be price-fixing. That is against 
the law. 

Senator Krravuver. No, indeed, you can cut your own prices all you 
want to, but I just did not want you selling retail at your jobber price, 
because—— 

Mr. Masewsxt. Of course, that would be silly and foolish for a 
man to be selling at retail at the jobber price. 

Senator Krerauver. That is what happened in the Citron case, and 
that is what I was condemning. 

Mr. Masewsx1. Then you should have said so; you were condemn- 
ing Citron and not the jobbing function, sir, if I might be presump- 
tuous. I don’t want to be fresh. I just want to clear up something 
for you. 

Senator Kerauver. Do you see anything in my answer there 
that 

Mr. Masrewski. Yes. You said, “Mr. Citron, if you were selling 
at retail at the jobber price you are receiving from your supplier, 
that is what we are aiming at, but not at the jobber function,” and 
that is what has to be cleared up in this thing. 

Senator Krerauver. Mr. Majewski, in fairness, read there, where 
I said I was hitting at the jobber function. I told Mr. Citron that 
it was his operation. 

Mr. Masewskt. I read same clearly. 

Senator Kerauver. I said: “You are the one that the bill is sup- 
posed to hurt, because it is supposed to try to prevent you from retail- 
ing as a jobber.” 

Mr. Masewsk1. But you didn’t say at a jobber price. 

Senator Keravuver. I said “you”; that is, I was talking to Mr. 
Citron. I wasn’t talking about you. I did not even know you. 

Mr. Masewsk1. Well, please, could I ask you this, then: Would 
you please make that clear in the bill ? 

Senator Keravuver. It is clear in the colloquy right here. 

Mr. Masewskxt. I mean in the bill as written now; would you make 
that clear in the bill? Because that bill as now written murders me 
and my kind of people, and I must object to it. 

Senator Kerrauver. Mr. Majewski, section 2 (a), which defines 
rights and what not, has been the law. It is not an issue here in this 
hearing. 

Mr. Masewskt. We now have it set up so we all can be charged if 
we violate the law, and I would be the first to want to be charged if I 
am violating the law. But to have this bill as it now reads forbids 
my indulging in the jobber-retailer function, and unless it is made 
clear to laymen like me—I didn’t come with a lawyer. Gosh, if I 
dont’ know more about the oil-marketing business than a lawyer does, 
Ishould quit. 
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Senator Kerauver. Mr. Majewski, will you please continue? I 
would be glad to stay here all day 

Mr. Masewsk1. Let me finish this one thing. 

Senator Keravver. I know that you want to give these other wit- 
nesses consideration. 

Mr. Masewsxi. And I know you want to give me consideration, too. 
I think it is kind of a mutual thing. 

Senator Krrauver. We try to do so. 

Mr. Masewsxt. Thank you. Well, there is hardly a jobber in the 
country who has not engaged in retail at some time or other; jobbers 
almost always own some service stations, and if they do not have or 
-annot secure an operator they have to run the stations themselves or 
let them go to pot. 

So far as the dealers are concerned, if the purpose of the bill is, as 
I understand it, to prevent suppliers from assisting their dealers dur- 
ing a price war, then the dealers would have to oppose the bill, and 
shovld do so with all the means and resources available to them. 

The only segment of the industry that I can imagine being in favor 
of the bill would be the cut-price dealers who, if Messrs. Nerlinger 
and Snow are right, will be protected by this bill from competition. 

Question. If this bill is passed, how would it affect the jobbers ? 

Answer. I have read many statements by able attorneys who are 
experienced in representing jobbers in their efforts to do business. 
As far as I know, practically every attorney in this position has ren- 
dered the categorical opinion that the life of the jobber is in jeopardy 
if this bill is passed in its present form. 

Although I am not experienced in interpreting difficult and sticky 
language, I am certainly not inclined to disagree with experienced 
attorneys who tell me that my position in the petroleum-distribution 
system is in direct jeopardy. 

I do, however, understand a few simple facts about this legislation. 
It is evident that any supplier, be it a major oil company or a jobber, 
would take a serious chance of violating this bill if he attempted to 
meet the lower price offered by a market invader for the purpose of 
retaining business which he has served over a period of years. With 
this premise in mind, let us take a look at the following situation. 

It 1s not uncommon for large suppliers to have two or more jobbers 
operating in a metropolitan area. These jobbers are often in competi- 
tion one with the other. It is to the advantage of the supplying com- 
pany to assist its jobbers in every way possible to develop business. 
The more product the jobber sells, the more profit a anelyiier com- 
pany realizes. 

Such supplying company often makes sizable financial investments 
to assist the jobber in his operations. If a market invader should 
offer one of these jobbers a price lower than that being paid by the 
jobber to his present supplying company, such supplying company 
would either have to forfeit the business of this folios or suffer the 





economic loss resulting from a price reduction to all jobbers in the 
metropolitan area. 

If major supplying companies have to be exposed to the constant 
threat of loss of a sizable segment of its business in a metropolitan 
area because it is unable to defend itself against a market invader, it 
does not take much imagination to come to the conclusion that the 
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supplying companies would devise some other method of doing busi- 
ness. In all likelihood, this would mean the elimination of the jobber. 
I do not desire to be eliminated. 

I also invite your attention to the fact that jobbers operate in much 
the same way as large supplying companies. In order to survive, 
they must have their own dealers to distribute the products which 
they deliver. 

If a cutrate market invader offers one of my dealers a lower price 
than I sell for to other dealers in my territory, I just do not believe 
it is fair to force me either to lose this dealer or cut my prices to all 
other dealers of mine who might be in competition with the one 
who has been offered the lower price. It would be economic suicide 
for me to be forced to extend a blanket reduction to a sizable portion 
of those dealers who handle my products. That goes for every other 
jobber that I know in this business. 

I should like to thank you for this opportunity, Mr. Chairman. 

Senator Kerauver. We thank you, Mr. Majewski, for your state- 
ment. 

Senator Dirksen. I think you have covered the situation pretty 
well, Mr. Majewski. 

Mr. Mavewskr. After nearly 50 years, I ought to be able to. 

Senator Witry. Are you going to retire now ? 

Mr. Magewsk1. I am going to continue to fight for the small-busi- 
ness man and our kind of a free-enterprise way. We can handle our- 
selves competitively. 

Senator Krerauver. Mr. Jennings, I am glad to see you. 

Mr. Jennincs. Thank you, sir. I am very glad to be here, sir. 

Senator Kerauver. Mr. Jennings, this is Senator Wiley and Sena- 
tor Dirksen. Mr. Jennings is a distinguished member of the Tennessee 
Legislature from Tullahoma, Tenn. 

Mr. Jennines. Mr. Chairman, and members of the committee—— 

Senator Krerauver. Do you have some copies of your statement? 

Mr. Jennines. Yes. With your permission, Mr. Chairman, I will 
just read my statement. It is brief. And, if someone asks me ques- 
tions, I will be glad to answer them. 

Senator Keravuver. All right, Mr. Jennings. 


STATEMENT OF L. B. JENNINGS, PRESIDENT, TENNESSEE OIL 
MEN’S ASSOCIATION 


Mr. Jenninos. My name is L. B. Jennings, and I am appearing 
here as an independent oil jobber in my capacity as president of the 
Tennessee Oil Men’s Association, in opposition to S. 11. 

I am an independent oil jobber, located in Tullahoma, Tenn., sell- 
ing the products of the Shell Oil Co. as their exclusive distributor in 
5 counties—Coffee, Bedford, Moore, Franklin, and Grundy. 

I do not, as a general rule, operate any service stations although I 
own several service stations which I lease to independent dealers. 

There are times when these lessee dealers cancel or abandon the 
lease, leaving the station on my hands for further disposition. 

In such instances, I must either quickly find another lessee dealer or 
operate the station myself with salaried personnel. vias 

In the latter case, I perform the function both of wholesale distribu- 
tion to such station, as well as retail sales from such station. 
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Part of the products which I sell are picked up by my transports in 
Nashville, Tenn., where the product has been haan by barge. 

The remainder of my products are acquired near Chattanooga, hav- 
ing been shipped to that point by interstate pipelines. My supplier, 
Shell, sells gasoline direct to dealers in the cities of Nashville and 
Chattanooga. 

While my territory is not immediately adjacent to that in which 
they operate, some of my dealer customers undoubtedly compete 
for the highway business with dealer customers of Shell. 

I give you this background as to my own eeresernes since it is quite 
typical of that engaged in by many other jobbers in our State, except 
for the fact that some jobbers operate in either the same geographical 
territory as their odin sells in while others have a territory closer 
to that in which their supplier sells direct. It is my understanding 
that these other jobbers would possibly be more adversely affected by 
the implications of S. 11 than I might be. 

However, I do not see how I could be completely immune. 

If it should ultimately be determined that Shell could not charge 
the dealers to whom it sells direct a higher price than the price which 
I charge my dealer customers, then it is quite probable that Shell 
might take over my territory and handle it with direct distribution 
also. 

Certainly, they would be more inclined to do so if the area of com- 
petition between their own dealers and their jobber dealers were the 
same or closer together. 

I am aware that the proposed amendment provides that a seller 
can discriminate in price among his customers if the lower price is 
made in good faith to meet competition. If the law stopped with 
that, it would be all right. 

Unfortunately, however, it goes further and says that meeting com- 
petition in good faith is not a good defense if the result may be to 
lessen competition. 

If the law stopped with that, it would be all right. Unfortunately, 
however, it goes further and says that meeting competition in good 
faith is not a good defense if the result may be to lessen competition. 

I don’t think we would have to worry so much if we were engaged 
in selling tooth paste, taleum powder or cabbage since pricing of 
these commodities is not as sensitive as the fluctuation in the price 
of gasoline. 

I could reasonably presume that if I gave one dealer a better price 
than I gave another dealer, the dealer who received the better price 
might use that advantage to obtain more business thus lessening com- 
petition for those who did not get the better price. 

In our business, if a service station suddenly lowered the price of 
gasoline 2 cents per gallon, inside of 24 hours other stations in the same 
vicinity would meet that price. 

Such would not apply to either cosmetics or groceries. 

I am of the opinion that the sensitivity of price in gasoline mar- 
keting, coupled with the ramifications of marketing and marketing 
methods is such that S. 11 would cause more damage to independent 
marketers than it would help. 

Maybe the provisions of this legislation would be helpful to inde- 
pendent distributors in some other line of business, but I cannot see 
that it would be equitable for application to the petroleum industry. 





Ee Soe, 


(cer 


TO AMEND SECTION 2 OF THE CLAYTON ACT 429 


I am by no means blind to the fact that the big in the petroleum 
industry are getting bigger. I am aware that many independent 
marketers have found themselves caught in price wars and otherwise 
affected by marketing practices which should, in my judgment, be 
eliminated. The question is not whether problems exist, but whether 
or not the cae legislation will cure those problems. 

I must confess that I do not understand all the legal potentials of 
S.11. Asa matter of fact, the more I read on the pro-and-con argu- 
ments, the more confused I get. 

I gravely suspect that there are many members of this Congress 
who share my confusion. If such is the case, I am wondering if it 
would not be better for the Congress to make a thorough and com- 
prehensive study to determine the possible impact that this legislation 
would have on our system of free competitive enterprise before ap- 
proving the legislation without each member fully understanding 
the implications. 

As a member of the Legislature of Tennessee, I have made it a 
policy never to vote on any bill unless I understood its meaning, its 
implications, and the possible impact on the people of our State, and 
I might say I make plenty of mistakes even then, but I try to do just 
that. 

It is difficult for me to see how the mind of any Member of this 
Congress could rest easily as to the outcome of S. 11 in view of the 
wide disparity of opinion thereon, the opposition of the Department 
of Justice and many learned lawyers and representatives of trade 
organizations. 

I do not think it is possible to write a piece of legislation that will 
equalize opportunity and thus create a heaven on earth in petroleum 
marketing. 

As for me and the other independent jobbers in the State of Ten- 
nessee, I can only state that if our existing fair trade and antitrust 
laws are adequately enforced, we are currently willing to take our 
chances in the American arena of free competitive enterprise. 

Before concluding, I would like to state that I have noted from 
press reports that a Senator and Congressman have intimated that 
jobber opposition to this bill was brought about by pressure from 
the major oil companies. If there has been any pressure exercised 
on jobbers in Tennessee, I am unaware of it. 

I can certainly state for this record that I have not been pressured 
into coming here and neither have the jobbers of Tennessee been 
pressured into their unanimous opposition to this bill. That came 
about in a convention of our Tennessee oilmen’s convention last fall. 
That concludes my statement. 

Senator Kerauver. Thank you very much, Mr. Jennings. 

Senator Dirksen. That is a very restrained statement, Mr. Jen- 
nings. 

Mr. Jennines. Thank you, sir. 

Senator Krravuver. Mr. Jennings is a very thoughtful man. 

Senator Witey. I have no questions. 

Senator Keravver. Thank you very much, Mr. Jennings. 

Mr. Melvin Hall, of Missouri. 

Mr. Hall, Senator Hennings has asked that the record show that he 
has a high opinion of you. He would like to be here personally to 
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introduce you but he has another committee meeting which he must 
attend. We are glad to have you with us. 

Mr. Hawi. Thank you. I will reply to Senator Hennings and I 
appreciate his courtesy and the courtesy of you gentlemen. 

I have written this in my own hand and I believe it would expedite 
things if I read it. 

Senator Dirksen. You came before the committee last year ? 

Mr. Hau. Yes, sir. 
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STATEMENT OF MELVIN HALL, MELVIN HALL OIL CO., NOEL, MO. 


Mr. Haru. My name is Melvin Hall. The name of the company I 
represent is the Melvin Hall Oil Co., of Noel, Mo. 

I am a small-business man, and am here representing myself, as 
well as the Missouri Petroleum Association, which is five or six hun- 
dred pertoleum distributors and jobbers of the State of Missouri. 

The Missouri Petroleum Association is an association that is com- 
posed of our jobbers in the State of Misssouri, and they represent 
approximately 60 percent of the petroleum products distributed in 
our State. 

From what we have heard and read, we feel that this proposed S. 11 
bill will be quite detrimental and ruinous to our petroleum jobbers 
in the State of Missouri, and would in time cause us to discontinue 
as such; at least it would force us to revolutionize our way of doing 
business inasmuch as most of our membership is made up of small job- 
bers who have started from one service station, and have saved their 
money and bought or leased more service stations, thereby upgrading 
and organizing their own company as the years went by. 

These little companies represent our entire life savings and efforts. 
We are vitally interested that our American way of life, which has 
enabled us to grow thus far, is not disturbed; nor would we have legis- 
lation put in force that would put us out of business. 

I also understand that if S. 11 is passed, or becomes a law, it would 
be unworkable insofar as the petroleum jobbers of Missouri being able 
to be competitive with the balance of the oil industry in our State. 

Our interpretation of this is such that the major oil companies would 
not be able to keep us competitive nor help us in case of price war. 

It is quite easy to see that if this is the case, we would be Seeded out 
of business very rapidly. 

Also, my understandjng of this bill is that it would oppose us owning 
and operating any of our service stations; and this would be ruinous 
inasmuch as most cf us do own some of our service stations and, as I 
pointed out before, have used this as a method of savings during our 
lifetime rather than some other method. 

I am at the present time paying out several service stations which 
have been built recently, and you can understand that this would 
be detrimental and disastrous in my case. 

I feel that my case is no different from several hundred of the other 
jobbers or distributors of petroleum products in the State of Missouri. 

I would like to emphatically point out that I have not been pres- 
sured by any major oil company, and am here strictly at the request 
of the Missouri Petroleum Association, and am representing only 
this association and myself. 
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While I have been associated with the major oil parse See all of 
my business career and have found them friendly and helpful, not all 
of our jobbers in the State of Missouri have done business with major 
company suppliers, but have marketed under an independent brand. 

I market under a major oil company’s brand: from there on, how- 
ever, I own and control all of the assets of the company, and my own 
or ganization makes and administers our policies. 

In reading a vast amount of material on the bill, S. 11, I find that 
to my way of thinking, it would place the apes oil jobber in 
a very vulnerable position, because we would have the choice of a 
limited amount of suppliers. 

In other words, the major companies that had a terminal or supply 
point closest to our area would be practically the only one that we 
could do business with. 

This, in my opinion, would tend to stifle competition, and would 
do the very thing that this bill proposes to eliminate. 

Most all of us operate interstate inasmuch as our transports pick 
up from a refinery out of State, or at a terminal out of State the prod- 
ucts which we distribute. 

If this bill becomes a law, it seems to me that it will impede and 
hamper our growth because it will place in the hands of a very few the 
market which we have to buy from. 

None of us in this State are large enough to own refineries or termi- 
nal points so that we could supply ourselves. 

This being true, it would smother and suffocate us to the point we 
would be unable to expect future growth for ourselves and our pos- 
terity. 

There have been many interpretations and much legislation on the 
Detroit case which this S. 11 springs from, and it would be fully ex- 
pected that the courts would be full of litigation for years to come, 
and I, as a jobber, would be unable to ascertain if I was operating 
legally or itegslly’’ in many aspects because of lack of interpretation 
in cases pending a decision in the various courts. 

I am not an attorney, and no attorney has helped me draw this 
statement up, but I quote from the Harvard Law Review, which I 
assume to be one of the outstanding authorities in matters such as this, 
is an article, in its December 1953 issue, commenting on the Detroit 
case. The Harvard Law Review said of this Federal Trade Commis- 
sion cease and desist order: 

* * * The jobber will suffer most by the enforcement of paragraph 6. He 
will either be eliminated from the distribution process by his supplier or suffer 
a limitation of his freedom of action through some form of resale price mainte- 
nance. 

Therefore, you can see why I am in Washington rather than in Mis- 
souri attending my business. I feel that it is very important that this 
bill, S. 11, does not become a law. 

Our American w ay of life has been built on clean, hard, competitive 
conditions, and if we leave competition as it is, this fact alone will 
enable our posterity to receive more and better petroleum products as 
time goes on. 

Destroy our competitive segment by eliminating the jobber and you 
will destroy the most competitive branch of the petroleum industry. 
This would be most unfortunate for all. 
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In conclusion, gentlemen, the men I know in the oil industry are gen- 
tlemen as well as competitors. They are courageous, honorable men 
of integrity. 

Destroy these and you will hurt all the Nation. It would be most 
unfortunate for all of the jobbers of the oil industry if this proposed 
legislation passes Congress. 

Senator apoaren. “Thank you very much, Mr. Hall. 

Senator Witey. No questions. 

Senator Dirksen. No questions. 

Senator Keravuver. I think I should try to make clear to you, as I 
have to others, Mr. Hall, my understanding of this bill. You say, 
I believe, it would oppose you owning and operating any of our own 
service stations. My colloquy with Mr. Citrin has already been re- 
ferred to. 

Here is what sums up what I said to Mr. Citrin: 

I note that my question was, sir, that you think it was fair when you get to be 
a jobber, to be a retailer also, and take your larger discount and operate service 
stations of your own at a price which the little fellow because they are just 
retailers cannot meet. 

You don’t do that, do you ? 

Mr. Hatz. No, sir. 

Senator Keravuver. You give your service stations the same price 
that you do other service stations that you sell gasoline to ? 

Mr. Hau. We have, of course, to be an example in that, and we 
are—we would be the last to go down, because we couldn’t afford to be 
in any way a party to price cutting. 

Senator Kerauver. Then you wouldn’t be hurt and you wouldn't 
be doing what I was complaining to Mr. Citron about ? 

Mr. Haut. That is all we want to know is that we will be able to 
continue on with our way of business as we have been doing in the 
past years. 

Senator Keravuver. I just want to say that our purpose in this bill 
is to protect what you say you are doing. 

Mr. Jenninos. I am familiar with the territory that you serve as a 
jobber: Coffee, Bedford, Moore, Franklin, and Grundy Counties, 
which are five counties in the middle part of Tennessee. 

Mr. Jenninos. That is right. 

Senator Kerauver. I suppose that Shell Oil has a jobber that is 
above you and below you and to the east of you and to the west of you. 
There are other Shell Oil jobbers adjacent to your territory ? 

Mr. Jenntnos. Yes; they are all around us. 

Senator Kerauver. They are all around you? 

Mr. Jennrnas. Yes. 

Senator Kerauver. Will you name one of the jobbers right around 
you? 

Mr. Jenninos. Southeastern Oil Co. at Murfreesboro which sepa- 
rates us from Shell’s direct operation in Nashville. 

Senator Kerauver. They supply some towns around Murfreesboro? 

Mr. Jenntnos. They have two. 

Senator Kerauver. They are competitive with you? 

Mr. Jennrnos. Yes. 

Senator Kerauver. What would happen to you if Shell gave South- 
eastern a price 4 cents below yours? 

Mr. JenntnGs. Well, I can’t conceive of Shell doing that. 
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Senator Kerauver. I know. 

Mr. Jenninos. Except in a price war. 

Senator Kerauver. They are honorable, fine people, but what would 
happen if Shell gave Southeastern on your east and west 

Mr. JENNINGS. Well, that territory is Chattanooga territory, comes 
into that. I believe there is one county in between there that has not 
been developed. 

Senator Kerauver. What would be the name of that county? 

Mr. Jennrines. That would be Marion County. 

Senator Krerauver. What is the name of that jobber ? 

Mr. Jenninos. I would say the direct opposition at Chattanooga. 
Shell’s direct operation at Chattanooga will come under our terri- 
tory. 

Senator Kerauver. What jobber is west of you? 

Mr. Jenninas. That is, let’s see, that is Moore’s, J. C. Moore and 
Fayetteville is southwest. 

Senator Krrauver. Then J. C. Moore is to the west of you and 
Southeastern is to the east of you. 

Of course you know they won’t do it, but what would happen if 
Shell gave Southeastern to the east of you, and J. C. Moore to the 
west of you, a price 4 cents below what they sell to you? 

Mr. Jenntnoas. We would lose a lot of business. 

Senator Kerauver. If that continued, you might be forced out of 
business ¢ 

Mr. Jennines. Yes; but I can’t conceive of any reason why that 
should be done. We have weathered such price cut areas close by be- 
cause they try to contain them in as small an area as possible. 

Under the competitive system we have been able to rid. If we get 
hurt too badly—— 

Senator Kerauver. I know. But what if Shell, for some reason or 
another, decided to cut 4 cents and gave Southeastern 4 cents less than 
you and J. C. Moore to the west of you 4 cents less than you. Over a 
long period of time, what would happen to you? 

Mr. Jenntnos. Well, I would just lens all my business. 

Senator Kerauver. This bill prohibits them from doing so. 

Mr. Jennitnes. But I can’t conceive of any reason why they would 
do that. 

Senator Kerauver. The little gasoline dealers in Detroit didn’t 
think Standard of Indiana would do it but they did. 

Mr. Jenninos. But I understand that to be quite a different sit- 
uation. That was a case where they met the price in good faith but 
in meeting it in good faith the law went further and said that it was 
restraining competition and I don’t see— 

Senator Krerauver. Let’s carry it a little bit further. Mr. Jen- 
nings, if they run you out of business in good faith, you are still out 
of business ? 

Mr. Jennincs. Yes; when you are out of business you are out of 
business, that is right. But I still can’t conceive of a thing like that 
happening from a supplier who depends upon jobbers for their liveli- 
hood in Tennessee and Shell does mostly. 

Senator Keravuver. I know, but it has happened, sir. Wouldn’t you 
like to have some law to prevent it? 

Mr. Jenninos. Not this kind of law, sir; no, sir. 
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Senator Keravver. If the sole purpose of this bill was to prevent 
Shell from making a price differential that would run you out of 
business, would you still be opposed to it ? 

Mr. Jennines. They have never done it, Senator, and I can’t con- 
ceive of doing it. 

Senator Kreravuver. They have not done it to you but we have had 
testimony here that it has been done to others. 

Mr. Jennies. Of course, I can’t know all those different things. 

Senator Kerauver. What possible objection can you see, Mr. Jen- 
nings or Mr. Hall, to a bill that would protect you from that kind of 
discrimination ? 

Mr. JenNinGs. Well now, let’s look at it from this angle. Suppose 
that Shell under this bill, as I understand it, had to sell all of its 
customers at the same price? 

Well, that is an interpretation that is being put on it. Whether it 
is correct or not, and I made a statement in my brief there that I was 
confused. 

Senator Kerauver. Mr. Jennings, you heard the Federal Trade 
Commission people and you have heard me say, as one of the sponsors 
of the bill, that the only pur pose is that if Shell is going to sell South- 
eastern on your east, and J. C. Moore on your w est, at a lower price, 
that they ought to do the same thing for you as a competitor. 

You say you are in competition with them, but they are not in the 
same territory. They are adjacent, and, of course, a lot of your busi- 
ness does not cross those lines between you. 

You have local business but a good portion of your business is the 
traveling public who do traverse both territories and you would be 
hurt, there is no question about that, if such a thing would occur. 

Mr. Jennines. I just can’t conceive, it has never happened. Why 
would Shell do it or any other reputable concern do a thing like that, 
just cut me out and by lowering the price to everybody else. 

Senator Krravuver. I don’t see why they should do it either, but it 
is being done and this bill is designed to prevent them from doing it 
to you. 

Mr. Jenninos. Well, 1 am not familiar with New York and those 
other places, I just can’t speak for those places. 

Senator Keravuver. If you are in strong competition with South- 
eastern, if you are in competition with J.C. ” Moore. if they get a 4-cent 
lower price over a period of time, that is going to drive you to the wall 
and substantially affect you as a competitor. What possible objec- 
tion do you see to a law that would prevent them from doing that ? 

Mr. JENNiNGs. I just believe in the free enterprise system. Before 
[I would sit there and dry up as a result of that I would change any 
source of supply. I just can’t conceive of —— 

Senator Keravver. Is that very easy for a jobber to do? 

Mr. Jennincs. Well, there have been a lot of things. I think with 
the size operation we have that we might be a likely pick for several. 
I think we would be. 

Senator Kerauver. You mean other major companies already have 
their jobbers there ? 

Mr. Jenntnos. But they are not all in my particular area. 

Senator Krravver. But it would be a major operation to change 
your supplier, would it not? 
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Mr. Jennings. Oh, yes; but if you can—if you have the proper rela- 
tions you can always get help i in those things. 

Senator Kerauver. But you don’t think they ought to be prevented 
from forcing 5 you to go to the expense and loss of business in changing 
your supplier? 

Mr. JENNINGS. I wouldn’t be forced except in an indirect way. I 
would just be trying to take care of myself. 

Senator Krrauver. Suppose the next fellow did the same thing to 
you. How many times could you go through that operation ¢ 

Mr. Jennincs. Well, you are getting into the hypothetical things 
that I have never heard of happening. 

Senator Kreravuver. I don’t know whether you were here yesterday. 

Mr. Jennrinos. No; I was not. 

Senator Kerauver. If you had been here, you would have seen a 
hundred, 200 little gas dealers and filling station operators complain 
that one was getting one price, and another price was being made to 
another one. 

It happened to them as retailers in the same way that it would to you 
as a jobber. 

Mr. JeENNiNGS. Well, of course, as I said, I didn’t hear any testimony 
because I didn’t get here until late last night, so I can’t answer for that. 
Let me say this 

Senator Kerauver. I was wondering frankly, gentlemen, so far as 
operating your service stations, you have a perfect right to do so. I 
would want to protect you in that right, provided you didn’t do what 
these Detroit peopel did; use the fact that you were operating a service 
station to let you have a very much lower price in your own service 
stations than you did to your other customers. You wouldn’t do that. 
I know you wouldn’t do that. 

Mr. Jennrncs. We never have and I would see no reason why we 
would. 

Senator Kerauver. That wouldn’t be right and that is what we 
fussed about in the Detroit case. Of course, you rely on the good 
faith of the companies, but this is a land of law and not of persons, and 
we do know that big oil companies have been charged with operating 
as cartels; there is a case pending on that at the present time. 

They don’t enjoy any particularly better situation than some other 
businessmen. ‘They are not immune from influence from profits and 
temptation, so while you don’t think they would do it to you, I am very 
much at a loss to understand w hy you w ould object to a law that would 
prevent Shell from selling the jobber on your west and on your east at 
4 cents less, where it would put you out of business. 

Mr. Jenninos. Senator, I don’t doubt your sincerity in this bill at 
all. I think it is a difference in interpretation that is put to the bill, 
what each side thinks. 

According to the many trading magazines I have read, and the 
many other articles, and many lawyers’ opinions, I just think it wili 
be bad for or could be bad for us. I don’t say that it would, but it 
could be bad for us. 

Now, I am not against—I am not up here talking for the major 
oil companies, because I am interested only in jobbers, and in the 
jobber segment of the oil business, and I am afraid by the interpre- 
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tation that could be put on this bill that the jobbers could get hurt 
in this S. 11. 

Senator Kerauver. You brought up a filling station matter, and 
I have tried to answer that. Anything we can do to make that clear 
we certainly will make clear. 

What was your other objection to this bill? 

Mr. Hatz. Senator, I would like to reiterate what the gentleman 
from Tennessee said, the fact that it is very confusing. 

The Harvard Law Review, the Wall Street Journal, the NPN, 
which is the National Petroleum News, the Gasoline Retailer, the 
Oil Daily and all of those trade magazines which the oil jobbers 
read 

Senator Kerauver. Well they—these oil publications—are all con- 
trolled by the oil industry, aren’t they, by the big oil companies? 

Mr. Haru. Well, I don’t know. 

Senator Kerauver. Well, it is natural, if the big oil companies don’t 
want this bill passed, they are going to fill their magazines with all 
kinds of propaganda and statements about it and I want to say cate- 
gorically that a statement, for instance, that if you lower a price to 
one, you have to lower it all over the country is just absolutely false. 
There never has been any justification for that. Their statement that 
President Truman vetoed a bill with identical provisions is absolutely 
false. It was just the other way around. The bill he vetoed intended 
the opposite. 

What is your other objection to this bill ? 

Just a minute, Mr. Ellis. You may answer yourself later on. 

Senator Witry. He can talk to Ellis about it. 

Senator Keravver. If he asked him some questions. 

Mr. Exxis. I can talk to my client. I didn’t know I was prohibited 
from doing that. 

Senator Keravuver. I was asking Mr. Jennings a question. If Mr. 
Jennings wants to ask him a question 

Senator Wiry. He can ask him a dozen questions or a hundred 
questions. 

Senator Keravuver. He can do so but let’s do it where we can hear 
what is said. 

Senator Witry. Not necessarily. If he wants to consult with his 
lawyer, he has his right. My God, we are not living in Russia here. 
| Applause. | 

Senator Kerauver. Senator Wiley, I am trying to get from him the 
factual situation in Tennessee. I would assume Mr. Jennings would 
know more about it 

Senator Wiiry. I thought you were talking to this gentleman and 
Jennings was talking to the lawyer. 

Senator Kerauver. I was trying to ask Mr. Jennings a question, 
and I wanted to get the factual situation about Tennessee, and I 
thought he would be more familiar with it than Mr. Ellis. 

When we are trying to ask somebody a question, we, of course, want 
the lawyers present. If the witness said, “I was not familiar with the 
answer and I would like to consult with my counsel about some legal 
aspects of it,” that would be well and good. 

Senator Witey. Any aspect? 

Senator Keravver. I don’t want a witness testifying here with his 
lawyer whispering the answers to him in his ear. 

















| 








TO AMEND SECTION 2 OF THE CLAYTON ACT 437 


Senator Witey. You know, Mr. Chairman, about my attitude; I 
am not for or against this bill. I am here sitting as a judge to find 
out what it is all about and where are we going. 

I want to make it plain and I want to say that I think that in your 
examination of this gentleman here, you must remember he is not a 
lawyer. Even the lawyers differ as to its meaning. I think under 
the statement of facts as you stated them, you have the remedy in law 
today if the facts arose as they did. We have got evidence to that 
effect. 

Now then, Where do we go from here? Let us find out what the 
phrase in the bill means, whether it is going to be detrimental to our 
economy. You have got these men who are fine businessmen who have 
testified today. 

Senator Kerauver. Of course they are fine businessmen. 

Senator Witey. We must not impound their motives. They are 
here to protect their interests. Let’s say they have a selfish interest, 
let’s admit it. We are entitled to have a selfish interest. 

But let’s see where it takes us. Take for instance the Harvard 
Review statement. I would like to find out from counsel here, and I 
have confidence in him, whether or not that statement has any appli- 
cation in his judgment to the bill we are discussing, and also whether 
or not under the facts as you stated them there is any remedy under 
the law as it is today. 

Now, I didn’t mean to interrupt your discussion with Jennings. 
I thought you were discussing it with this man. 

Senator Krerauver. I was trying to ask Mr. Jennings, in his Ten- 
nessee situation, what he saw as other objections to this bill. He has 
brought up a filling-station matter, and I wanted to find out, because 
he is a witness from Tennessee, why he felt he might not be able to 
operate his own service station. 

Mr. Jenninos. According—— 

Senator Krerauver. What are your other objections to the bill? 

Mr. JenniNGS. According to the interpretations I have received on 
this from my sources, this would, or it may conceivably cut out dual 
operation, that is where a supplier was selling to a jobber and then to 
other retailers. That is the interpretation that has been given many, 
many times. 

Senator Krerauver. Mr. Jennings, let me say on that that I would 
be perfectly willing to write in the bill, to write in the report, to write 
all over the place, that that is not true—that a jobber can be a retailer, 
a jobber can be a refiner, a jobber can be everything else. 

Mr. JennriNGs. Let me finish my statement. 

Senator Krerauver. We know, as a matter of fact, that many refiners 
are retailers and marketers. I hope that we can make that very 
clear. 

Mr. Jennincs. What I started to say was that if that be the case, if 
that is the construction that is put on this, you put another one, and I 
am not saying who is right. 

I said in my testimony that it is vague, and I may now know the pros 
and cons about it. But if that interpretation that I get is correct that 
it might prohibit dual operation, say, with Shell Oil Co., we will take 
that since that is my supplier, it is a big company, suppose that the 
Federal Trade Commission under this law can say now you can’t oper- 
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ate a dual, you can’t carry on a dual operation, sell to jobbers and at 
the same time, in the same area or in an adjacent area, or adjacent 
trading area can’t sell to service-station people, where would tuat 
leave us ¢ 

We would be cut out indirectly and left without a business, left with- 
out a supplier unless we got another one. 

Senator Krrauver. Mr. Jennings, I have never seen any contention, 
I have never seen one line of any order of the Federal Trade Commis- 
sion, I have never seen one word of testimony that would give any 
basis whatsoever for that contention. 

Mr. Jennines. Well now, I don’t have any of the material here 
with me. I didn’t know I was going to be questioned on that point. 

But I have read it a number of times maybe not direct testimony of 
the Federal Trade Commission but the fact that, if that be the law, 
they could put that interpretation on it. 

Under this, according to the construction that has been put on this 
by a lot of eminent lawyers, that would be the case, as I understand it. 

Senator Keravuver. I can just say to you, sir, that if anybody put 
that construction on it, I would be the first to insist that the court 
would never sustain it. I would be the first to say they were just 
grabbing in the air and getting something that absolutely wasn’t there. 

Mr. Jennines. Of course, I don’t know about that. I say again I 
don’t doubt your sincerity in the matter, but a lot of different interpre- 
tations have been put on what this bill would do. 

Senator Kerauver. Allright. 

Senator Wiley wanted to ask about this Harvard Law Review 
article. 

Senator Winey. I wanted to get the reaction of this distinguished 
gentleman to my left and, Mr. Chairman, if I butted into Jennings 
as you say I did, [ apologize. I didn’t intend to. 

I thought you were talking to this gentleman and he was replying 
and Jennings was talking to the counsel, and I thought you objected to 
him having talked to his counsel. I can’t stand for that before any 
committee. I apologize to you if I misunderstood the situation. 

Senator Kerauver. Maybe it was a confusing situation. 

Senator Witry. We do get confused at times. 

Senator Kerauver. All right. Mr. Dixon, do you want to answer 
it? 

Mr. Dixon. I think I can answer Senator Wiley very quickly. 

The master brief that was put out by APIC contains the identical 
quotation here. I just brought that out as an aside to you. 

Senator Kerauver. What is that now? 

Mr. Dixon. The master brief that the APIC disseminated to the oil 
companies contained this statement which is quoted here and which I 
will address myself to, since the Senator asked me to comment on this 
statement that in the Harvard Law Review this statement is made: 

The jobber will suffer mostly by the enforcement of paragraph 6. He will 
either be eliminated from the distribution process by his supplier or suffer a 
limitation of his freedom of action through some form of resale price maintenance. 

Sir, paragraph 6 of that order came into being by being placed there, 
as I recall, by the Seventh Circuit Court of Appeals and it would have 
required the supplier to in effect police his customers to see that they 
did not cut price. 
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In other words, when the Supreme Court was reviewing that deci- 
sion, they didn’t even comment on paragraph 6. In fact, Justice Reed 

said that is just something we might come to. 

They just dismissed the case on an entir ely different point. 

Now, these two young men who wrote this Law Review article—I 
remember the statement being made they were students. I want that 
understood. At the time, they were seniors, I believe, when they 
wrote it. 

But this paragraph 6 has no bearing whatsoever on the Standard 
Oil decision and had it ever gone to the real merits and the Court had 
to pass on the order, based upon the comment by Justice Reed, I don’t 
think that it would ever have been tolerated because it would have 
been an approval of resale price maintenance by the Supreme Court 
and it doesn’t make sense. 

Senator Wirry. I think that you have probably brought a little light 
into that situation. What have you got to say about the weight of 
the testimony here today if the present bill, w ithout any clarification, 
were to become law? What effect would it have in relation to the 
jobber’s right to sell at retail through his own gasoline stations, he 
selling to other stations, and selling his own gasoline at the same price 
as the other stations sell it. Would it have any effect ? 

Senator Keravuver. That is perfectly all right. He has an entirely 
legal right to do it and I don’t condemn it or criticize it in the least. 

Mr. Dixon. That is clear. 

Senator Kreravver. There would be no injury to competition if he 
owned a station and sold gasoline at the same price that he was en- 
abling other stations securing his gasoline to sell at. There would be no 
injury to competition, and there are no objections; it is quite all right 
to do so. 

Senator Winey. That is what you intended to say and probably 
you did say. So we now have got it clear on that subject. 

Senator Krravver. I have never said anything to the contrary. 

I said very clearly in talking to Mr. Citron: “I know, but any ques- 
tion was, sir, whether you think it is fair when you get to be a jobber, 
to be a retailer also and take your larger discount and operate service 
stations of your own at a price which the other little fellows, because 
they are just retailers, cannot meet.” 

I think anybody examining this statement——— 

Senator Wirey. Of course, you are not the court and lawyers differ 
even on the interpretation of the law in that effect. That is what I 
am getting at. 

Mr. Drxon. I can cite you a case that backs exactly what the Senator 
has said. 

Senator Wirry. Let’s have it. 

Mr. Drxon. In the Ruberoid case. 

Senator Keravuver. Tell us where that is. 

Mr. Dixon. The Ruberoid case is Federal Trade Commission 
against Ruberoid Co. ; it went to the Supreme Court. 

Senator Witry. Have you got the citation, sir? 

Mr. Dixon. I will get it for you. 

Senator Keravver. Put it in the record. 

Mr. Dixon. 343 United States Statutes 470. In that case the Rub- 
eroid Co. was both a jobber and applicator of roofing. They took the 
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price that they got as a jobber, and went out and destroyed their cus- 
tomers by putting roofing on at a cheaper price than their competitors 
could buy it for. 

That is the same situation we are talking about here, the jobber of 
vasoline buying at a cheaper price and selling it cheaper at retail 
than the other retailers could do. 

The Supreme Court approved that decision of the Commission 
which ordered that type of discrimination to be stopped, because it 
was injuring that type of competition. That is all it said. 

Now, the effect of the decision was to stop that kind of competitive 
injury to those customers in that competitive area. 

Senator Wirey. I think I got your facts. I thought you said that 
the wholesaler or distributor, or whatever you wanted to call them, 
distributed equally to al] his customers. 

Mr. Dixon. No, sir. He went out and became a retailer himself. 

Senator Winey. Yes. 

Mr. Dixon. In other words, he did two functions. He was not 
a real jobber or wholesaler, he was a two-headed animal. He got a 
wholesale price and utilized it in competing with retailers who had 
to pay the higher price. And he undercut them. 

Mr. Buarr. Senator, if I might make a brief comment, it is a compli- 
cated problem but there are many industries and many instances in 
which a wholesaler will also carry on a retail function. 

Senator Wirey. Sure, we understand that. That is what we are 
trying to get and what they are trying to get cleared up. 

Mr. Buarr. The problem is, how the wholesaler will make retail 
sales and use the low wholesale price that comes to him by virtue of 
his oe a wholesaler as the basis for selling at retail at prices below 
the level that his retail customers can possibly match. That is the nub 
of the coconut. 

Senator Witry. That is illegal? 

Mr. Dixon. Unless it is done in good faith. Unless somebody says, 
in good faith they are doing it to meet competition. 

Mr. Buar. When it is a matter of relative ease for a wholesaler 
in today’s circumstances in most instances to make the type of justifi- 
cation and showing now required to avail himself of the good faith 
defense, he can show that he is making these, he is meeting the equally 
low price of a competitor in order to get his low price that he then 
goes on to use as a basis for the discriminatory action in the retail 
field. 

Senator WitEy. That is not covered by the present law ? 

Mr. Buatr. Not when he can show that he has obtained the low 
price in good faith, that good faith has been involved in his securing 
the low price. 

Mr. Cuumpris. For the record, was that under 2 (b) ? 

Mr. Drxon, 2 (a). 

Mr. Cuumpris, There was another case of 2 (a). There was an 
other 2 (b). 

Mr. Dixon. You can’t sue under 2 (b), it was 2 (a). It has to be 
2 (a). 

Mr. Hau. Senator, I have one question, please. 

I am from Missouri, and represent the jobbers from Missouri. Can 
I go back to Missouri and tell these jobbers that this S. 11 bill will not 
have an adverse effect on them ? 
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Senator Keravuver. So far as I am concerned, sir, you can go back 
and tell them that it will save them from discriminations inflicted 
upon them unjustly by the major oil companies. 

You can tell them that this bill is for their protection and in my 
opinion they need protection, and that so far as the operation of a 
service station is concerned, they can operate as many service stations 
as they want to, as long as they don’t give their own service stations 
a lower price in unfair competition with other service stations to 
which those jobbers sell oil and gasoline. 

Senator Witry. We are hoping that when the bill comes out of its 
incubator that can be made so clear that all parties concerned can 
agree to that as a public policy. 

That is a gobd public policy, but we all have human minds and 
someone has said the human mind is a hell of a contraption. You 
have seen it in action here, where men differ on meaning of words 
and on phrases. We want to be sure the remedy is not worse than 
the disease. 

Mr. Hau. That is correct. 

Senator Witry. That is my only point in this whole matter. I 
sponsored the bill with the ides that there would be hearings, that 
we would get to see if we couldn’t get rid of the disease. 

I think yesterday there was a demonstration of the disease, I am 
frank to say, and I think that, if that is prevalent, we must do some- 
thing to see if we cannot find a remedy that will do away or cure 
the disease. 

On the other hand, we want to make awfully sure when we are 
dealing with the economy of this situation, if you will pardon the 
mixture of figures without upsetting the applecart. 

Mr. Hatt. Correct. 

Senator Kerauver. We will stand in recess until 2 o’clock. 

(Whereupon, at 1 p. m., the committee recessed, to reconvene at 
2 p.m. this doy) 

AFTERNOON SESSION 


Senator Krerauver. We will start now. I want to find out who has 
been here the longest. How many of you have been here 4 days. I 
see Mr. Oswald and Mr. Jeffries. 

Mr. Oswald, please come around. This is Mr. William Oswald, 
from Hutchinson, Kans. Mr. Oswald is a friend of many of my 
friends and a highly respected gentleman. Mr. Oswald, you have a 
statement ? 


STATEMENT OF WILLIAM L. OSWALD, HUTCHINSON, KANS. 


Mr. Oswap. Ihaveastatement. It is on file here already. 

Senator Krravuver. It is already on file? 

Mr. Oswaup. Yes, sir. 

Senator Kerauver. That is all right, Mr. Oswald. It will be printed 
in full as if read. 

Mr. Oswa.p. I will read it if you would like for me to. If not, I 
will just put it in on file and make a few brief remarks in regard to 
this statement, or if you would prefer, I will read it. 
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Senator Kerauver. Mr. Oswald, we will let you use your judgment, 
but frankly, if you file it and just tell us in your own way what you 
think about this situation, it would be more useful. 

Mr. Oswap. My name is William L. Oswald. I live in Hutchinson, 
Kans. I own and operate the O. K. Service Co. 1 am also the presi- 
dent of the Kansas Oilmen’s Association, which is composed of inde- 
pendent oil jobbers in Kansas. There are no refiners or supplying 
companies who are members of the association. We are not affiliated 
with any other national oil jobbers, not the National Oil Jobbers’ Asso- 
ciation, and we have no connection with the National Congress of 
Gasoline Retailers in the State of Kansas. 

I would like to bring that out as a point. Owing to the fact we 

cannot find any members within the State, they cannot be representing 
the dealers in the State of Kansas. 

Kansas is a State of a lot of jobbers. Our association has approxi- 
mately 500 members. There are approximately a thousand oil jobbers 
in the State. They are mostly ial operators in small towns having 
a gallonage of less than a half a million gallons a year. The usual 
setup for that type of jobber is that he will have one station of his own, 
have a tank wagon to make his deliveries with. He will have one man 
hired to operate the station, take telephone calls for orders, and he will 
operate the tank wagon to make deliveries to that station. He will 
usually have 1 or 2 stations that he is supplying maybe in adjoining 
towns. It takes the complete operation for that type of jobber to 
survive, 

Neither one would stand on its legs on its own because the volume 
is not large enough. 

(Mr. Oswald’s complete statement is as follows :) 

Marcu 11, 1957. 


ANTITRUST AND MONOPOLY SUBCOMMITTEE, 
United States Senate, Washington, D. C. 

GENTLEMEN: My name is William L. Oswald, and I am a resident of Hutchin- 
son, Kans., where I am engaged in business as a gasoline jobber. As a gasoline 
jobber I perform the same services as do hundreds of other jobbers within the 
State. I buy my gasoline, kerosene, distillate, diesel fuels, and other light oils 
from the Vickers Petroleum Co., Inc., whose offices are in Wichita, Kans., and 
whose refinery is in Potwin, Kans. These products are delivered to me by trans- 
port truck from the refinery to my place of business. 

As an independent jobber, I buy my products from whom I please and my rela- 
tions with my supplier have been very satisfactory over a period of the past 25 
years. As an independent jobber, I pay my refiner for my products when I get 
them, I carry my own credit, collect my own accounts, and I remit to the State 
and Federal Government about 40 percent of the money that I receive from my 
customers for taxes ; and if I never collect an account, I still have to pay the State 
and Federal Government their taxes. I own my own bulk plant, I own my own 
tank wagons, and I own three of my own service stations and own all the equip- 
ment that is in my service stations. I supply gasoline to two other independent 
service-station operators. I have in my employ 14 who, with their families, are 
dependent on me for a living. One man has been in my employ for 17 years and 
several others have been in my employ from 5 to 10 years. 

As I previously pointed out to you, I have operated this business since 1932, 
and when I started in business there were approximately 5 or 6 major companies 
and about the same number of jobbers operating in Hutchinson. Today there 
are 8 major companies operating, either as a company operation or as a jobber 
operation. There are 12 independent jobbers now operating, besides myself. 
When I started in business my gallonage the first year amounted to approximately 
40,000 gallons. Today my gallonage amounts to a million and a quarter annually. 

As I stated, I started in business with 1 bulk plant and 1 service station. 
Since that time, I have improved that service station and built 2 additional 
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stations, and with my service stations and bulk plant, I have an investment of 
$100,000. I give you these figures to show you that I am not a big operator, that 
I am simply operating my small business trying to make a little profit for myself 
and to be able to pay a fair wage to my employees. I also carry life insurance, 
health insurance, and accident insurance and various other benefits for my 
employees and some of these benefits even extend to members of their families. 

As I understand this Senate bill No. 11, I cannot operate my bulk plant and at 
the same time operate my service station, because my suppliers would have to 
sell me at such a price that the operation of my bulk plant would be a total loss. 
Now, I want you gentlemen to know that I established this business, that I built 
it up to what it is today, without any help from the Government, and I am 
opposed to having my business torn down because of Government interference, and 
as I understand Senate bill No. 11 that is exactly what would happen to me. 

Now, for your information, to market petroleum products in Hutchinson, I 
and every other independent jobber in Hutchinson have to have three price 
schedules. One schedule is a schedule that I use to make tank-wagon deliveries 
to farm customers; the second schedule is the schedule that I use to make deliv- 
eries to my service stations, and the third schedule is the schedule that I use to 
sell to what is known as commercial accounts. Now, these price schedules have 
been in effect for years, not only by myself but by my competitors. You will see 
by reviewing previous remarks of my testimony that the number of suppliers 
has increased rather than decreased. So nobody has gone broke. 

Besides my being sole owner of the O. K. Service Co., I am also president of 
the Kansas Oil Men’s Association, and when I am talking to you, I am repre- 
senting not only myself but over 500 independent jobbers in Kansas who are 
members of the Kansas Oil Men’s Association, and all these jobber’s operations 
are similar to mine. 

What you are proposing to do, as I understand it, in Senate bill No. 11, which 
I certainly haven’t asked for, nor has any other Kansas jobber asked for, is to 
simply put me and the 500 other small independent businessmen out of business. 
About the only thing that I can see that is sillier than this proposition, is to tell 
a grocer that if he sells lemons he can’t sell oranges. 

I want you gentlemen to know that no member of the Kansas delegation here in 
Washington has received any urging from any independent oil jobber in Kansas to 
support this legislation and, so there will be no doubt in your mind, I want to 
further state that the Kansas Oil Men’s Association is not a member of the 
NOJC and that along with other officers of the Kansas Oil Men’s Association we 
feel that we are perfectly competent to run our own association, and I also want 
you to know that none of our dealers belong to the National Congress of Petroleum 
Retailers, and so far as I know that organization does not have one member in 
Kansas. So I don’t know how they can claim they speak for all of the service- 
station operators in the United States. 

Now again in closing let me summarize: I own my own bulk plant and my 
own equipment, I own my own service station, I carry my own credit, I set 
my own policies, and I don’t owe my supplying company or any other company 
one thin dime, except for current invoices, and I take all my cash discounts. I 
also collect a great many thousands of dollars in taxes for the State and Federal 
Governments, and those taxes amount to a lot more money than my margin is on 
the sale of gasoline. In fact, I would like to have as good a margin of profit for 
myself as is the Federal gasoline tax of 3 cents a gallon. 

If any of you gentlemen have any questions to ask me in regard to my busi- 
ness, I will be very glad to answer them; but I want to repeat that I am here 
talking to you about the oil jobber business in Kansas, and I know nothing about 
business in any other State, and I don’t propose to try to give you or anyone else 
my opinion about the oil jobber business in any other State than Kansas. 

Very truly yours, 
Wu. L. OSWALD. 

Senator Kerauver. All right, sir. 

Mr. Oswatp. I believe th: at is about all I have to say unless you gen- 
tlemen have some questions that you would like to ask me. 

Senator Keravver. Senator Dirksen? 

Senator Dirksen. Did you express yourself for or against the bill? 

Mr. Oswarp. I am personally opposed to Senate bill 11, and our 
association Is opposed to it. 
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Senator Dirksen. How many members did you say you have ? 

Mr. Oswap. Approximately 500. 

Senator Dirksen. Do you think they are informed on what are the 
general implications of this bill ? 

Mr. Oswatp. I think they are. I might also say I have not been 
solicited by any oil company or group of people to come here and 
testify. Ihave come on my own at my own expense. 

Senator Dirksen. You have not been coerced ? 

Mr. Oswap. No, sir. 

Senator Kerauver. We appreciate having you here, Mr. Oswald. 
Thank you very much, sir. 

Mr. Jeffries, you have a brief statement, I see. We commend you 
for preciseness, and for your patience, but I don’t believe you were 
supposed to have come until today, were you ? 

Mr. Jerrries. That is right. 

Senator Kerauver. You are here now so please go on. 


STATEMENT OF K. C. JEFFRIES, MIAMI, OKLA. 


Mr. Jerrrres. I am pretty brief in all of my letters and correspond- 
ence and everything. so that kind of fits my picture. I am K. C. Jef- 
fries, of Miami, Okla., located in the northeast corner of the State, 
bordering the Kansas and Missouri lines. I own the K. C. Jeffries Oil 
Co., am president of the Oklahoma Butane, Inc., which operates in a 
four-State area, on a contract jobbers basis, and am also president of 
the Oklahoma Oil Jobbers Association, which has a potential of 450 
members, now jobbers in the State of Oklahoma. 

My business career was started when I became a helper in a Standard 
Oil Company of Indiana service station, located in Kansas, in 1933. 
Incidentally, that is in NRA times, too. 

I have been employed and associated with the Standard Oil Co. as an 
employee 8 years and in business for myself 16 years, selling their 
products and merchandise as a jobber. 

We now own 6 service stations outright in Oklahoma and supply 26 
other stations with equipment and merchandise. Thirteen of our 
stations sell Anderson Prichard Products and 19 of our stations are 
supplied with Standard Oil of Indiana products. Our corporation is 
a closed corporation to our immediate family only. Weare now under 
the Interstate Commerce Commission and transport our Standard Oil 
gasoline from Neodesha, Kans., to our bulk plants in Vinita and 
Miami, Okla., for resale. 

Our Apco products are now being transported from Coffeyville, 
Kans. direct to our Apco dealers in Oklahoma. Most of our Apco 
stations have 10,000 gallon storage or more. 

We also serve 102 rural farm accounts in the immediate vicinity of 
our 2 bulk plant points and this business is very highly competitive, 
due to the fact that cooperatives operate in these areas and, also, the 
fact that many of the farm accounts we serve have had very poor crops 
for the past few years and these farmers are very price conscious. 

I work with most of my dealers personally and try to make a justified 
profit; although we do have to remain competitive and in some cases 
have to give some dealers a better price than others because of competi- 
tive offers. 
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Matters affecting differences in contracts or prices, are such items as 
the location, hours dealers keep their stations open, and the amount of 
equipment we install or invest, all of which are taken into considera- 
tion. We work with our dealers on a semipartnership basis. 

From what I have heard, read, and understand, I am opposed to the 
S. 11 bill because it seems to me that in a short period of time that my 
profit would be jeopardized in meeting competition throughout my 
territory on a general basis instead of an isolated basis, 

Again, if my understanding is correct, it would appear to me that in 
a short time my business would be completely destroyed by the passage 
of the 8. 11 bill. 

Would you please tell me how my business would be affected if the 
S. 11 bill is passed, because I have years of experience and a lot of 
money invested which are at stake ? 

Senator Kerauver. You were here this morning, Mr. Jeffries? 

Mr. Jerrrius. Yes, sir; I sure was. 

Senator Kerauver. During a colloquy, I did make some statements 
about operating service stations and whatnot which you heard; isn’t 
that so? 

Mr. Jerrries. That is right. 

Senator Kerauver. I notice you say you give different prices to 
some of your service stations. Is that because of better merchandising 
or the fact that they sell more? What is the reason? 

Mr. Jrerrries. I take into consideration if a man owns his own sta- 
tion and his own equipment, he would be entitled to a better price. 
I feel like that. I have no investment. 

I think he is entitled toit. I know that I work for 

Senator Keravuver. I think that would be a reason for a differential. 

Mr. Jerrries. I definitely do. I want to be independent and I would 
like for him to be. 

Senator Kerauver. I don’t know about this particular case but I 
think that is at least something that ought to be considered—the fact 
you don’t have any investment and the dealer puts up his own money. 

Senator Dirksen, any questions of Mr. Jeffries ? 

Senator Dirksen. Have you been here 4 days? 

Mr. Jerrries. 1 came in Tuesday night. I misunderstood. I 
thought I was supposed to be here earlier and I got crossed up. I 
made my plane reservations and I did come on in Tuesday night. 

Senator Dirksen. Have you been here at the hearings every day? 

Mr. Jerrries. I was here at the hearings yesterday, the day before 
yesterday in the afternoon. I could not get in here yesterday after- 
noon. 

Senator Dirksen. You have just asked the $64,000 question : “Would 
you please tell me how my business would be affected if S. 11 is passed 
vecause I have years of experience and a lot of money invested which 
are at stake ?” 

You have heard a lot of witnesses say “How are we going to be 
affected ?” 

Mr. Jerrrims. Yes, sir. 

Senator Dirksen. And out of it comes confusion ? 

Mr. Jerrries. I heard the testimony this morning by the FTC 
making some charges on these accounts down in the South. I don’t 
know how they operate here, but when we have a price difficulty in 
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Oklahoma, our dealers have always been protected. I have never 
heard of a dealer being pushed out of business out in our country. 
I will tell you what has happened. We have a cooperative right across 
the street from one of my bulk plants. 

I will cite you this experience. I don’t know how to cope with it. 
These fellows might tell me. The plant cost $3,000, a bulk plant, 
and they hooked a couple of po right in front of it and they are 
selling directly from that bulk plant to the pumps. They are selling 
farm trade. They have petacedl the price. They are selling their gas 
to the public cheaper than I sell it to my dealers. I have asked the 
people who kind of guide our — in Oklahoma, which is Conti- 
nental. I asked them, I said “What could we do about this?” and they 
said, “We have no answer.” If I break the price I understand I have, 
to break it all over. I am not going to break the price. I am out 
there to make money. I want to make money, but on that kind of a 
basis I don’t know how we are going to cope with a situation like that. 

Senator Dirksen. In how large an area did you say you operated ? 

Mr. Jerrries. Five counties. That is, my oil business operates in 
a five-county area. 

Senator Dirxsen. Distancewise, five counties is a pretty good-sized 
area ? 

Mr. Jerrries. About a 70-mile radius, yes, sir. 

Senator Dirksen. I think that is all I have. You make your posi- 
tion very clear. 

Mr. Jerrries. Thank you. 

Senator Keravuver. Mr. Jeffries, let me ask something about this 
co-op. You say they sell the retailer more cheaply or as cheaply as 
you can buy as a jobber? 

Mr. Jerrries. No; not as cheap as I buy as a jobber, but they are 
selling retail as cheap as I sell to my dealers. I sell to my dealers 
on a 27.3. They are selling gas for 27 cents. 

Senator Kerauver. Who do you get your gasoline from ? 

Mr. Jerrries. Standard Oil of Indiana. 

Senator Krerauver. Where does the co-op get its gas? 

Mr. Jerrries. From the co-op plant at Coffeeville, Kans. 

Senator Keravuver. Is that a refinery ? 

Mr. Jerrrtes. Yes, sir. 

Senator Keravver. Is it intrastate? 

Mr. Jerrries. Interstate. 

Senator Krerauver. Interstate? 

Mr. Jerrries. They buy their gas in Kansas and they are delivering 
in Oklahoma. Now I would like to ask you this question. I have had 
it on my mind this morning. 

It seems to me that the major companies act like they are afraid 
to go and talk to an individual and try to get him to increase his price. 

Is there a law against that? 

Mr. Drxon. If you are an independent, there is. 

Mr. Jerrrries. Could I go talk to that man and try to get him to 
bring up his price and become competitive and get his whiskbroom out 
and clean out the floor mats or clean the windshield or air the tires? 


Mr. Drxon. There is a law against price-fixing; it is the Sherman 
Act. 
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Senator Kerauver. Not as long as you talk to the man about his 
problems, how to get him to improve his service, as long as it remains 
competitive, as long as it is not an ement to fix prices. 

Mr. Jerrries. I have made my dollar, what little I have accumu- 
lated, by hard work. I have swept floor mats and I have cleaned 
windshields and I have built a nice business. 

I started in, as I told you, as a helper in a service station, and I 
don’t want anyone to jeopardize me, but I want to go out there and 
talk to that man and see if I cannot sell him up to make a legitimate 
profit. I don’t know whether I am in jeopardy if I go talk to that 
man or not. 

Senator Dirksen. There is no law against talking to anybody that 
I know of, Mr. Jeffries. 

Mr. Jerrries. That is what I want to know. You mean to say 
there is a law against talking to a citizen of the United States? 

Senator Dirksen. It does not come into effect until there is some 
action as a result of the conversation. 

Mr. Buarr. I have in mind Judge Gary’s decision. All the steel 
men did was to talk about the prices they were going to charge for 
steel. They did not impose any coercion upon the other steel pro- 
ducers not to charge the same price but they discussed prices and 
that fact—— 

Senator Dirksen. You mean out of the discussion there was a 
charge ? 

Mr. Buarr. Judge Gary had a great deal to do with the decisions 
which were handed down years ago relating to price-fixing conspira- 
cies under the Sherman Act. 

Of course, it has to be on a very broad scale. 

Senator Dirksen. Now, Mr. Jeffries, you really are in jeopardy, 
believe me. 

Mr. Jerrrizs. I am going to have to go back to schoo). 

Senator Dirxsen. I think I am too, as a matter of fact. I have 
just one more observation. The novelty of this hearing is that before 
we wind up, the witnesses are going to ask us more questions than 
we asked the witnesses, and it is going to add to the confusion. 

Senator Kerauver. You asked a question that I, as one of the 
sponsors of the bill, want very briefly to reply to. In the first place, 
I do not have in mind that there is anything wrong with the stations 
you operate, as long as you treat them the same way as the other 
stations you sell to. I think I have made myself clear on that. 

Mr. Jerrrtes. If I own a station, have a $30,000 investment in a 
station and I lose my dealer, he decides he wants to go into some other 
kind of business, I can put a man in there and operate that station 


on this basis, that as long as he maintains or that business maintains 


the same price as other service stations ? 

Now if he would go in there and cut, that would be a defaulting? 

Senator Kerauver. When you put the man in there, you are oper- 
ating it yourself. What I meant by that was that you should not use 
that station to undercut the other retailer across the street. 

Mr. Jerrries. That is right. You are all right there, Senator 
Kefauver. 

Senator Krrauver. Then, in my opinion, you are perfectly justified. 
I can see how you would operate your own stations, as long as you 











448 TO AMEND SECTION 2 OF THE CLAYTON ACT 


treat everybody the same, as long as you don’t treat yourself better 
than you treat the fellow across the street. 

The other thing that I had in mind, so far as jobbers are concerned, 
and I know this all gets very involved, but who is your stiffest com- 
petitor as a jobber? Who gets the oil from Standard Oil of Indiana? 

.Mr. Jerrrtes. I think I am the top man in my community. I do 
not have any competition. I never worry about it. 

Senator Krrauver. I mean right next to your area. Let’s say 
Standard Oil of Indiana has Jobber A right next to your area, with 
whom you compete. This is just a hypothetical case. Suppose this 
Jobber A right next to you had an offer of a lower price from another 
oil company and Standard Oil reduced his price to him as a jobber 
4 cents a gallon so that he could get his gasoline 4 cents under you. 

If you are in direct competition with him and substantially so, 
so that it would be a matter of substantial importance, the purpose 
of this bill is to get them to reduce their price to you as a jobber, just 
the same as they have reduced it to your competitor A. 

Mr. Jerrries. We in Oklahoma, the Standard Oil jobbers in Okla- 
home, Senator, have no dual operation whatsoever. We are definitely 
all Standard jobbers. They have no company operation whatsoever 
in Oklahoma. 

Senator Keravver. I was not talking about company operation. I 
am just talking about another jobber, jobber A. 

Mr. Jerrries. I have a jobber in my community, and if he gets a 
reduced price 

Senator Keravuver. From Standard ? 

Mr. Jerrries. No; from his company, not Standard. 

Senator Keravuver. That is not the same question. 

Suppose you had in your area two jobbers, you and another fellow ? 

Mr. Jerrries. Yes, sir. 

Senator Krrauver. Standard reduces to the other fellow. If the 
other fellow is competing directly with you, the purpose of this bill 
is to make Standard reduce it to you, too. 

Mr. Jerrries. Standard Oil I don’t believe would kick me out there 
for another jobber. 

Senator Kerauver. I am not saying they would. 

Mr. Jerrries. But this is my point. I don’t think they would be- 
cause I am competitive enough that I have other suppliers who would 
like to have my business. I am strong enough and I work hard 
enough and I am sound enough I don’t believe they would want to 
kick me out for another supplier. 

Senator Krrauver. I am glad to hear you are in that good shape. 

Mr. Jerrries. Thank you. 

Senator Keravver. All right, thank you very much, Mr. Jeffries. 

Now, this is Mr. Richard Belser, of Montgomery, Ala., and Mr. 
James Martin, president of Alabama Petroleum Jobbers Association, 
Throckmorton Gas-Oil Co., Gadsden, Ala. 

Gentlemen, Senators Hill and Sparkman have said they would like 
to be here to introduce their constituents and they spoke highly 
of you. , 

Among other good things they said about you was that you would 
be brief. 

Mr. Bexser. Thank you, Mr. Chairman. 
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STATEMENT OF RICHARD C. BELSER, MONTGOMERY, ALA. 


Senator Kerauver. Mr. Belser, we will have your statement 
rinted in full in the record with all the letters and quotations you 
cn listed. 
(Mr. Belser’s statement is as follows :) 


STATEMENT OF RICHARD ©, BELSER, REPRESENTATIVE, ALABAMA PETROLEUM JOBBERS 
ASSOCIATION, INC. 


My name is Richard C. Belser and I am in the general practice of law in 
Montgomery, Ala., with the firm of Hill, Robison & Belser. I am a representative 
of the Alabama Petroleum Jobbers Association. 

At this point, I wish to state to the committee that I am paid by the inde- 
pendent wholesale jobbers of gasoline in Alabama. They are paying my ex- 
penses here and I welcome the opportunity to testify inasmuch as I feel per- 
sonally that this proposed legislation, S. 11, is not only a threat to the whole- 
sale gasoline business; but, is a threat to the South and to our hopes for an 
expanding economy. I further state that, to my knowledge and belief, no one in 
our association, nor has the association collectively been approached, pres- 
sured, or requested to take a position of opposition to this bill. On February 
15, 1957, I wrote a letter concerning this matter to Hon. George Grant, Repre- 
sentative from the Second Congressional District of Alabama, with copies to all 
Members of Congress from Alabama. I would like to read this letter at this 
time. 

FEBRUARY 15, 1957. 
Congressman GEORGE GRANT, 
House of Representatives, 
Washington, D. C. 


DeaR CONGRESSMAN GRANT: As you know, the Alabama Petroleum Jobbers 
Association is composed of a large number of bulk plant operators throughout 
the State of Alabama. The members of our association own their own bulk 
plant, and, in most instances, own the filling stations which sell their brand of 
gasoline. Men such as these, small-business men, are the backbone of our coun- 
try. They are our local civic leaders; they are our church leaders and they 
keep the community going 7 days a week, 

We hope that you know we have been opposed to H. R. 11 or S. 11 for some 
time and we want you to know that we will oppose it as long as it remains under 
consideration and we will continue to oppose any legislation which will eliminate 
the small-business man. To us the title given to H. R. 11, “Equality of Oppor- 
tunity Bill,” is an absolute joke; I hope all Congressmen do not think all of 
the public to be an absolute fool. 

We understand that Mr. Patman recently made a statement that the major 
oil companies are forcing the small-business men in the gasoline business 
to form a false-front lobby to oppose H. R. 11 or 8. 11. I wish to state for 
myself and for our entire association that we welcome any help we can get in 
opposition to this type of legislation; but, we emphatically state no one has 
forced or pressured us except our feeling for fair play and no major oil companies 
have used any influence or in any way pressured us to oppose H. R. 11 or S. 11. 
It is a shame that such information was publicly and falsely given to the 
House of Representatives by Mr. Patman. 

We deplore the conduct of Mr. Patman and state that our jobbers have opposed 
and will continue to oppose all principles of H. R. 11 and 8. 11. 

Sincerely yours, 
RicHArD C. BELSER, 
Representative, Alabama Petroleum Jobbers Association, Inc. 


The Alabama Petroleum Jobbers Association is a group of small, hard-working 
businessmen who are backbone of our small communities in Alabama, active 
in business expansion, civic and church work. It is necessary that these men 
be hard working due to the highly competitive nature of their business and to 
have a bill such as 8. 11 passed with such controls as it contains would take 
away the very spirit on which our country was founded and has grown. These 
men thrive on hard work; but, when their initiative is throttled and their ability 
to be competitive destroyed, then their faith in our Government and free enter- 
prise is lost. 
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Perhaps, it might be well to give this committee a definition of the business- 
men whom I represent in order to show better how they would be affected by 
this legislation. These men purchase their gasoline from a supplier of their 
choice, usually a supplier who will render them the best product at a competi- 
tive price. They, in turn, store this gasoline in storage tanks at their plants. 
If convenient, some deliver direct from their supplier to the retail service sta- 
tions or station which the wholesaler has solicited and obtained the account. 
The wholesaler must be competitive to obtain these accounts. These accounts 
are obtained by the same means as any other salesman in any other business 
employs. That is, give them the best product at the cheapest price. The whole- 
saler sells to about 5 or 6 types of accounts. He sells to the retail service sta- 
tions, which he owns and pays a salary to the operator. He sells to the retail 
service stations which he owns and leases to another. He sells to service sta- 
tions which he leases from another. He sells to service stations which are 
owned by the operator of the service station. He sells to commercial and farm 
accounts. The wholesaler of gasoline must purchase his own transports and 
other conveyances; and he must purchase his storage plant and he must pay 
the salaries of his employees. He must work untiringly in an effort to solicit 
new accounts and to keep his present accounts. To stay in business, he must be 
competitive. 

In the following remarks, I ask this committee’s indulgence and beg to be 
corrected by this committee if I am wrong in my interpretation of the possible 
effects S. 11 would have on our small-business men, the men whom this bill 
purports to protect. 

First, I submit that the intent of some of the advocates of S. 11 is to hurt 
the gasoline wholesaler and since this is true, would it not also follow that 
their intent is to hurt all wholesalers of any product. This conclusion is no 
figment of my imagination for the statement was made on Friday, June 29, 
1956, by the chairman of this subcommittee to Mr. Jacob A. Citrin, a gasoline 
wholesaler, during the hearings on a similar bill in the 84th Congress, at which 
time the chairman stated to Mr. Citrin as follows: 

“You are the one that the bill is supposed to hurt because it is supposed to 
try to prevent you from retailing as a jobber.” 

I wish to state that Alabama petroleum jobbers are in full accord with the 
Senator’s statement to Mr. Citrin and this intent and attitude forces us to 
come again before your committee. It has become difficult for the man outside 
of Washington to know and understand what goes on in Washington and a great 
fear is enveloping this country, the fear of uncertainty. In the matter of the 
meaning of S. 11, the Federal Trade Commission itself is undecided as to mean- 
ing and effect of S. 11. This being true, you can certainly appreciate the fear 
of uncertainty which is in the minds of the people whom this bill would affect. 
We know some of those representatives of business who advocate this bill. 
We have made repeated requests of them to tell how this legislation will help 
them. We are told generally that it will help them by protecting them from 
ill effects of buying: but, we have not been told in certain terms exactly 
how it will protect them. We respectfully submit to this committee that we 
find no interpretation of the law which legally guarantees help to the retail 
druggist, grocer and service-station operator, the wholesale grocer and inde- 
pendent tire dealers and others. How can it help them to be protected from 
the effects of mass buying, if the following statement by Hon. Wright Patman 
made on June 11, 1956, is correct? I quote from page 9014 of the Congressional 
Record by Mr. Wright Patman: 

“Remember, this law does not apply to the sale of merchandise by the local 
concern. It does not apply at all. It applies only where there is interstate 
commerce. This law is intended to guarantee to that man who buys his goods 
for resale that he will get the same price from the supplier that this supplier 
grants to his competitors under the same terms and conditions. 

“Remember that the law itself states that there can be a difference in the 
prices which the seller charges different buyers, to the extent that the seller has 
a difference in the cost of manufacture, sale or delivery. If the supplier who 
supplies both the big man and the little man can show that he sells the bi¢ 
man in such huge quantities or delivers to him the goods sold in such a way 
that there is an actual saving to the supplier in serving the big man, that much 
of a discrimination is justified and is authorized by law. That is as it should 
be. If there is a difference in the cost of manufacture, sale, or delivery, that 
difference in cost can be refiected in the seller’s prices. Nobody objects to that. 
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The little man does not object to it. The independent merchant does not object 
toit. Itis perfectly all right.” 

The small-business man whom I represent sells gasoline to retailers in the 
manner which I have already mentioned and naturally the retail outlets cover 
as large an area as the wholesaler can service. In the majority of cases, the 
retail outlets are directly across the highway or street from a retailer of 
another brand of gasoline. For example, a retailer of Kefauver gasoline is on 
one corner, a retailer of Hill gasoline is across the street, and let us assume that 
their brand is sold throughout the country. Let us assume further that 8S. 11 
has become law and the price of gasoline is $0.40 per gallon for both Kefauver 
and Hill gasoline and that an independent wholesaler opens his one and only 
service station and that brand is Sparkman gasoline and is located across the 
corner from the Hill and Kefauver stations. The Sparkman gasoline is new and 
the type of service station constructed is small and it is necessary for the 
Sparkman gasoline to be advertised and sold. He needs business and since he 
only has one retailer, he can sell his gasoline at any price he wishes and not 
violate the provisions of 8. 11. So, to gain business, he retails gasoline at $0.35 
per gallon. Kefauver and Hill gasoline retailers, who are located across the 
street, need to be competitive; but, inasmuch as they are small-business men 
and cannot stand a big loss, because their gasoline costs them approximately 
$0.36 per gallon, they would immediately ask their wholesaler to participate 
with them in reducing the price so that they could be competitive with the 
Sparkman company located across the street. Under the provisions of 8. 11, 
as we see it, the wholesaler of Kefauver and Hill gasoline would have two al- 
ternatives. One, he could participate with them and reduce the price and stay 
within the law only if he allowed the same reduction in price to all other retail 
outlets which he supplies. This, of course, he would have to do at a loss. 
Now, it would be impossible for him to stay in business at a loss for any length 
of time so this wholesaler in turn must look to his supplier, the supplier of 
Kefauver and Hill gasoline, and ask them if they would participate in the price 
reduction to them due to the circumstances mentioned. The supplier could 
participate with the wholesaler and reduce the price only if the supplier reduced 
the price the same amount to all his wholesalers throughout the country and I 
assume that could not be done other than at a loss. This chain reaction would 
occur for one reason, the large business trying to protect the smaller. It would 
occur to protect the small-business man. 

The second alternative for the wholesaler would be to tell the retail operator 
in competition with the Sparkman company that “I cannot afford to reduce 
your price for under S. 11 I cannot reduce my price to any one retail outlet 
without making the same reduction to all my other retail outlets and I cannot 
do this and stay in business.” He would tell the retail operator that he was 
sorry and that as soon as the Sparkman company ran them out of business he 
would be able to get some financial relief through the State or Federal agencies. 
It is a strange freedom, a strange freedom of opportunity. 

A wholesaler of gasoline who owns one or more retail outlets and pays a 
salary to his operators would have to discontinue that type of operation under 
S. 11. Mr. Wright Patman repeatedly has made the statement that the “good 
faith” defense would not be completely eliminated at this time; but, it was his 
hope that it would eventually be eliminated. We submit that S. 11 as written, 
eliminates for all practical purposes the “good faith” defense as was stated by 
Mr. Curtis from Massachusetts on the House floor June 11, 1956, and we quote 
from page 9024 of the Congressional Record, House: 

“T want to refer to the gentleman’s question where he asked if the defense 
of good faith was knocked out by this new proposed law now before us. The 
existing law, Mr. Chairman, provides that in these cases it is a defense to show 
that the lower price was made in order to meet competition in good faith when 
necessary. Now, I submit, Mr. Chairman, the present bill knocks out that 
defense of good faith entirely. It says that good faith shall be a defense 
unless the charge is that there is a substantial lessening of competition. A 
case never comes up at all unless there is a question of substantially lessening 
competition. So, I say that for all practical purposes, this bill knocks out 
entirely the defense of good faith which is now in the law.” 

Mr. Patman has stated, on numerous occasions that this and that would not 
be affected by S. 11. We quote Mr. Patman from the Congressional Record of 
the House at page 9015, June 11, 1956: 
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“There is nothing in this bill that would prohibit meeting that price, pro- 
vided the seller gave all other customers in that area the same price, and did 
not substantially lessen competition or tend to create a monopoly.” 

We submit that the law is clear as to the definition of substantial lessening of 
competition. May I quote from Corn Products Refining Company and Sales 
Company v. Federal Trade Commission found in title 324, United States Code at 
page 742: 

“As we have said, the statute does not require that the discriminations must 
in fact have harmed competition, but, only that there is a reasonable possi- 
bility that they ‘may’ have such an effect.” 

We, from the grassroots, cannot escape the conclusion that the court would 
say that a wholesale supplier of gasoline who also operates a retail outlet may 
or might reasonably be in a position to sell to the public through that particular 
retail outlet at the same cost as he sells to the retail outlets not owned by him. 
This type of operation would be illegal under the definition of “lessening com- 
petition” as defined in the Corn Products case coupled with the provisions of 
8.11. Our people are not in business to discover utopia; but, a wholesaler is not 
a big enough fool to be in competition within his own retail outlets and cut the 
throat of the retailer who purchases his products, for it is from them the whole- 
saler lives. If our interpretation of the case law coupled with the meaning of 
§S. 11, as to the dual distribution system, is not correct, we invite correction. 

We state that we are justifiably fearful of S. 11 which will make the load still 
a heavier burden to bear. It was stated by the proponents of a similar bill in the 
84th Congress that freight absorption would not be affected by S.11. We did not 
believe that statement. Apparently, there are others now who feel as we did 
then: for, we understand that 8S. 11 introduced in the 85th Congress contains a 
clause which reads as follows: 

“Nothing contained herein shall be construed to alter the law applicable to the 
absorption of freight or of shipping charges.” 

It is alleged that it is the purpose of S. 11 to prevent price discrimination. 
Then, why do you attempt to say a person can legally discriminate in price by the 
absorption of freight? 

Our association opposes this bill and any other similar bill, for, in our opinion, 
it would destroy our business and ultimately this type of legislation will destroy 
other industries and businesses. Why die a slow and agonizing death by painful 
governmental controls: let us be destroyed by one blow. S. 11 by court and 
departmental interpretations may well be that one blow, though not calculated 
to be such by you gentlemen. §. 11 would be the beginning of the end of competi- 
tion and in turn, if competition is destroyed, it would be the beginning of the end 
of this good country which we once knew. Let us return to the age of the bow 
and the arrow and the cave so we can look forward again to a bright era. 
We feel that this bill will, in effect, produce what this committee has said it wants 
to prevent. This is, I believe truly a bill against competition. It will destroy 
your small businesses because what you have referred to as a big business will 
have no alternative other than to own whatever commodity they produce from 
the production of that commodity or the inception of that commodity to the 
ultimate consumer; this, eliminating the middleman all along the line; and 
these products will be produced, discovered, manufactured, marketed, and sold 
by salaried agents employed by what you call big business. 

An owner-operated retail filling station outlet will be a thing of the past. 
An independent filling station owner handling his own gasoline will be a thing 
of the past, for neither retail outlet will be able to meet the “super fair trade,” 
the utopian equality of opportunity that S. 11 would demand. 


Mr. Berser. I did want to comment on this statement, if I might. 

Senator Keravuver. We will be glad to have you do so. 

Mr. Brxsrer. You have mentioned the example that has been given 
several times as to the hypothetical case of an adjoining supplier reduc- 
ing his price to a supplier located adjacent to him. When that price is 
reduced, 4 cents I believe is the example you have given, under the 
present law it is our feeling that he could not reduce that price to the 
adjoining jobber, unless he could show he reduced that price in good 
faith under the present law. 

Senator Keravuver. Say that again, Mr. Belser. 
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Mr. Betser. You have been posing the question to several of the 
jobbers how would they like it if an adjoining jobber who was in com- 
petition with him 

Senator Kerauver. With you? 

Mr. Bexser. Yes, sir; with me; we will put it in that way, and a 
jobber that was in com etition with me and bought from the same com- 
pany, was allowed to buy his gasoline 4 cents a gallon cheaper from 
the same company, and we were in competition together. 

Now it is our feeling that, under the present law as it exists today, 
= could not reduce that price 4 cents unless he could show that he 

vas reducing it in order to meet competition. 

ie other words, he was reducing it under the good-faith defense. 
That is our feeling ; that a situation that you pose could not exist 
unless I cut my price and then in turn he reduced it to the adjoining 
jobber in order to meet me. I mean he could not just all of a sudden 
reduce that price to my competitor unless someone else had done some- 
thing to take away his business. 

That is our feeling, that under the present law that isso. If I might 
be wrong, I would appreciate any correction, but under the present 
law we feel that he could not do such a thing in a situation like that. 
These men have stated they did not think he would do it to them be- 
cause he feels they were good businessmen and they would not do such 
a thing as that, but I feel that, under the present law, he could not do 
it anyhow unless he was doing it to meet competition "and could inter- 
pose his good-faith defense. 

Senator Kerauver. If there was general competition in your jobber 
competitor’ s area whereby the jobber, your competitor, was offered a 
lower price, or under the Bailan Ice Cream Co, decision there was 
general competition so that a lower price might be available to your 
competitor, then your supplier, who also supplied your competitor, 
could reduce his price 4 cents or whatever your competitor’s price was, 
without reducing it to you, under the present law. 

The way S. 11 would change that is that it would be all right for 
him to do that, provided it did not tend substantially to lessen com- 
petition or create a monopoly. 

But if it was going to substantially lessen competition or tend to 
create a monopoly I suppose we would interpret that to mean drive you 
out of business, then he would have to give you the same lower price 
also. 

Mr. Betser. But the fact that the definition of substantially lessen- 
ing competition is set out in the Corn Products case, we feel that that 
does not actu: ully he ene to go into effect. I believe they stated in the 
Corn Products case at 324th United States Reports, page 742, that 
“as we have said, "i talon does not require that the discriminations 
must in fact have harmed competition, but only that there is a reason- 
able possibility that they may have such an effect.” 

Senator Krrauver. I'am glad you have stated that. Of course, the 
facts of the Corn Products case speak for themselves, but the Supreme 
C ‘ourt in 1951 changed the wording of “reasonable possibility” to 

“reasonable probability.” That is the w ay it stands now: “reasonably 
probable.” 

Mr. Bexser. If you have a dealer who is owned by a supplier, or 
wholesaler, rather, a wholesaler who has one filling station that he 
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operates as his own, there is a probability that he could reduce that 
rice to that retailer cheaper than he is doing it to the others. There 
is a probability that that could happen. 

Senator Kerauver. There must be actual injury. 

Mr. Betser. They don’t say that. “Must in fact have harmed it.” 
They did not change that part of it, as I understand it. 

Senator Kerauver. The rule, I think, is that under 2 (a) there must 
be an actual discrimination. That actual discrimination must be in 
interstate commerce. The business must be in interstate commerce, 
and it must be one that may substantially lessen competition or create 
a monopoly. So, the discrimination actually has to be there. 

Mr. Betser. As we understand it, if that could be set out in the bill, 
it would be a little clearer to us. Possibly, the way we read it, the 
word “may” as set out in your bill there, “may tend to create a monop- 
oly,” it does not have to. You just have to be in a position where you 
could tend to do such. 

Senator Keravuver. Section 2 (a), which is not changed here, is 
the law; and it reads like this: 

It shall be unlawful for any person engaged in commerce in the course of such 
commerce either directly or indirectly to discriminate in prices between different 
persons with commodities of like grade and product where either or any of the 
purchasers involved in such discrimination are in commerce. 

That must happen first; that is the discrimination. 

Then it goes on to say— 
and where the effect of such discrimination may be substantially to lessen com- 
petition or tend to create a monopoly. 

Mr. Betser. Then, if it does tend to substantially lessen competi- 
tion, you could not interpose the good-faith defense under this bill; 
is that right, Senator? 

Senator Dirxsen. That is correct. 

Senator Keravuver. That is right. 

Mr. Betser. And under the Corn Products case, as was changed in 
the — decision, if you are in a position to do that, that does not 
apply. 

Senator Kerauver. No. There has to actually be the discrimina- 
tion before anything else happens, not in a position, but there must 
be the discrimination, and there must be the injury. 

Then the question comes whether the injury is of sufficient scope 
and dimension to be substantially injuring competition or tending to 
create a monopoly. 

Mr. Betser. I have this one other example before we get. back to 
that, and in order to make that example a little plainer as to who is 
involved, I have used the names of some of you more or less to illustrate 
it. If we had a retailer of gasoline, we will call that Kefauver gasoline 
on one corner, and a retailer of Hill gasoline on another corner of 
the street 

Senator Kerauver. You are using Senators? 

Mr. Betser. Yes; I am trying to just put it a little clear. And we 
will assume that the Hill and the Kefauver gasoline is sold through- 
out the country, and we will assume that S. 11, as is, has passed and 
that the price of gasoline is 40 cents per gallon both for the Kefauver 
and the Hill gasoline, and that an independent wholesaler one day 
opens his one and only service station across the street from these two 
service stations, and we will call that type Sparkman gasoline, and 
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the Sparkman gasoline is a new gasoline. He has a new service 
station. 

As a rule, the service station would be so constructed it wou!d be a 
cheap type of affair, and in order that he could sell gasoline cheaper, 
that is why he has a very small or meager service station without the 
facilities that some of the major brands ‘such as Hil] and Kefauver gas 
provide. 

So, in order to gain this business—mind you, he buys from a retailer, 
I mean a supplier who has his own refinery, which we have. 

We have a refiner in Alabama, and he buys his gasoline from that 
refiner in intrastrate commerce. 

Senator Kerauver. You mean interstate or intrastate ? 

Mr. Betser. Intrastate commerce; and he has one filling station 
only, and he reduces the price of gasoline to 35 cents. Then imme- 
diately 

Senator Kerauver. Is that the same quality ? 

Mr. Betser. Yes, sir; it can be. So in order to gain this business, 
Mr. Kefauver and Mr. Hill who have the retail service stations there 
operated by some retailer must be competitive with the Sparkman com- 
pany, so first they will go to their wholesaler and tell them that they 
can’t afford to reduce their price by themselves, that they do not have 
that kind of money, and they ask their supplier, their wholesaler, to 
participate with them in the loss, share the burden of the loss in order 
to reduce the two filling stations on the corner there in competition 
with the Sparkman g: asoline, so they reduce the price. 

Under this bill there would be two alternatives. The wholesaler of 
the Hill and Sparkman gasoline could reduce the price to these two 
service stations provided he reduced the price to all of his service 
stations in the area, whatever area that is. 

I have not found out the area of competition yet, but the jobbers and 
businessmen have found in years past that they were able to deter- 
mine what they thought was the area of competition, but as we under- 
stand it now, we are not in any position to tell this committee what 
we even think the area of « Santee is, so we will have to play safe 
and reduce it to all of our retailers, regardless of where they are, 
in order to reduce it to these two service stations located across the 
street from the Sparkman company. 

Senator Kerauver. Mr. Belser, you mean all across the country ? 

Mr. Betser. Actually the people would not have that many service 
stations. They would not have any more service stations than they 
could service. 

Senator Krrauver. Mr. Belser, the Federal Trade Commission peo- 
ple were up here this morning. Did you hear them testify? 

Mr. Betser. Yes. 

Senator Kerauver. My idea of what the meaning of section 2 (a) 
is and what S. 11 would be if it were enacted into law would be that 
if let’s say Standard Oil of Indiana is furnishing Hill and Kefauver, 
and we are right across the street from the Sparkman station, you 
could not reduce Hill without reducing me provided I was being 
badly hurt. 

Then as to how many others around there would be entitled to a 
reduction would depend upon the extent of how bady they were suf- 
fering also as the result of Sparkman’s business. 
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The burden is on the Federal Trade Commission. 

Let’s take this case. Say Senator Dirksen has a station out here 
a mile away. 

We want to get some special grades in. Suppose Senator Dirksen 
was down the road or out here a mile away. Then suppose he com- 
plained. If the Federal Trade Commission were going to launch a 
complaint against Standard for reducing Senator Hill’s and my gaso- 
line and not reducing Senator Dirksen’s gasoline, it would have to be 
shown that there was a discrimination, and that the discrimination 
against Senator Dirksen would substantially lessen competition or 
tended to create a monopoly. 

I suppose from the practical viewpoint that would mean they 
would have to show that he also was suffering substantially from 
Sparkman gasoline. But you can see how far that would go, whether 
1 mile or 1 block would depend upon the size of the organization, it 
would depend upon the density of the city or whether it was in a 
rural section. I don’t think you can draw any geographical radius. 

Mr. Betser. No, sir; I don’t either. I might have misunderstood it. 
This morning when the gentleman from the Federal Trade Com- 
mission was testifying as I understood it in the complaint there is a 
charge, whether it is provable or not, that Pure Oil when they reduce 
their price in Birmingham should have reduced it throughout the 
country more or less wherever they did business. 

Senator Kerauver. The way they explained it was that that was 
a predatory price-fixing case which was not covered or involved in 
this amendment here. 

That is what they said. That is where good faith one way or the 
other had no application. 

Mr. Martin. We had a question, Senator, when the gentleman was 
testifying and he mentioned 2 cents above the independents and yet 
they lowered it to 1 cent above and he said it was predatory. 

They were still selling 1 cent above the price and we could not 
understand where they arrived at the 2 cents. 

Who established that ? 

Senator Krravuver. Mr. Martin, it is my understanding that 2 cents 
is the customary price difference between these so-called off brands 
and the listed brands, but, of course, it would be up to the Federal 
Trade Commission to show that that was not the case. 

Mr. Martin. I think a lot of people would like to believe that. I 
know of no place in my territory where the 2 cents exists now. It is 
anywhere from 2 to 7 or 8 cents, so that is just a figure that has been 
used in the industry as far as I know, but I don’t see why if you are 
1 cent above you can be called predatory for taking the other man’s 
business because somebody said 2 cents was the limit. 

Senator Krrauver. If they don’t prove that, then their case fails. 

Mr. Betser. Senator, to get back to the example I was trying to 
go through with to show what we feel the implications would be, we 
have this situation where the Sparkman gasoline is an intrastate propo- 
sition, and he can sell, as I understand it, for pretty near what he 
wants to sell for, as long as it is intrastate; that the FTC has no 
jurisdiction over it. 

Senator Keravuver. That is right, I believe. 

Mr. Betsrr. Now, if he can cut the price of gasoline and the 
Kefauver gasoline and the Hill gasoline is selling at 40 cents a gallon 
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and buying at aproximately 36 cents a gallon because of the fact that 
they have no other expenses involved “and can sell for that figure, 
then they have to go to their supplier, their wholesaler, and ask him 
to participate. 

Under the law, we understand that he can participate if he wants 
to, if this is passed, that he can participate if he will reduce them 
along the line in the area of competition, whatever that might be, 
and still I don’t understand what it is. 

Further, he can go a step further. Suppose he gets into a price 
war and he starts losing money, which is the case a lot of times, but 
he likes that evidently because that is competition and he has lived 
on it for years. Then if it gets too tough, he can go to his supplier 
the wholesaler of Kefauver gasoline can go to the major company of 
Kefauver gasoline and ask him to participate with him in this loss 
that he is incurring in this local area. 

The supplier of ‘Kefauver gasoline, as I understand it, can reduce 
the price to this one particular wholesaler so long as he "reduces the 
price to all of his wholesalers in whatever competitive area we are 
referring to then, and how far that does go I don’t know. 

Or he can tell the little filling-station man that sells Kefauver gaso- 
line and Hill gasoline across the street from the Sparkman company— 
he can say, “I am afraid that I can’t do this. I can’t reduce your 
price, because I can’t afford to reduce my price in the competitive area 
and stay in business.” 

And then he can tell him this—he can say, “Just as soon as Mr. 
Sparkman’s company runs you out of business we have a lot of State 
and Federal relief that we can give you”; and that would be the end 
of it, and I don’t see any alternative. You have then done exactly 
what you are supposed to protect, and that is the smallest of the 
oper ation. 

You have run him out of business, and then he gets on relief, and 
there vou are back right where you started. 

Senator Krrauver. Mr. Belser, if 1 may try to answer your question, 
if the jobber who is supplying Senator Hill and Senator Kefauver 
offer a lower price to his customers in order to meet Sparkman’s price, 
and then a jobber in an adjoining territory claims that he wants to 
get a lower price, too, that is what you are talking about, isn’t it? 

Mr. Betser. Yes, sir. 

Senator Kerauver. He would only be entitled justly to get a lower 
price if the reduction in price that Kefauver and Hiil’s jobber made 
was substantially reducing the business that he was getting over here. 

That is, if as a result of this it started knocking him out 

Mr. Betser. It would be a chain reaction to him. 

Senator Kerauver. If it started knocking him out, why then he 
would be entitled to some relief, too. 

Mr. Beiser. That is probably correct. We are not looking for any 
relief as I see it. We only want to be competitive and to act as this 
country has acted. We are not looking for Government control at 
all. I think this bill will be the beginning of doing away with our 
industries eventually and we might as well, go back to the cave so we 
will have something bright to look forw ard to again, something com- 
petitive, something that has initiative in it. This takes away the 
initiative as we see it. It devoids you of your initiative. 
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This country as I understand a little of the history of it I know was 
founded on initiative. We just feel that if you tell a man “No, you 
cannot meet that fellow across the street, you can’t get help, we won't 
help”—you speak of help from the majors. Yes, they want help from 
the majors, they want help from anybody they can get it from, but 
they are not going to cut the price of their own gasoline which cuts 
their own throats. 

If they have an operation that they have a service station that they 
sell direct to and they own it and they have a salaried operator, they 
are not going to cut his price below the ones that they sell gasoline to 
that are leased. 

The people would come to them in less than 5 hours and tell them 
“John Brown, I am going to quit trading with you, I am going to 
get another product.” 

They won’t do that. They can’t afford to lose these other 50 and 
60 and 20 and 25 service stations. That is what they make their living 
from. They are not going to cut their price to that man. We feel under 
the law as it would be with this that if he owned one of those stations 
and had a salaried operator, that he would be in a position to sub- 
stantially lessen competition, and if that was spelled out clear in this 
amendment where we could understand it—I am from the South, as 
you know, and we don’t have too much to do with the Robinson-Patman 
Act down there yet. It is coming but we try to stay away from it 
as much as possible. It has got to Birmingham. It is all in twilight 
language and people don’t know what it means. They try to abide 
by it. All they want to do is live like Americans have been doing and 
not like any Government control over their ability to meet competition 
and to trade and traffic in commerce. 

They don’t want it. I don’t think they can live with it. We might 
just as well socialize the whole setup if that is what we are getting to. 
These people are not looking for a handout. They are not looking for 
any help at the present time. They need it. They will always need it. 
But they do not want it this way. They want to be able to meet the 
competition, and if they have to lose money to meet the competition— 
if they have to lose money to do this—they would rather do it that way. 

I just have one other thing that I would like to mention. This is 
an article written in the Gasoline Retailer. This has nothing to do, 
as I understand it, with the major oil companies. If I am wrong, 
would you correct me please, sir. I don’t know. That is my under- 
standing. 

Senator Keravuver. Is that by Mr. Ennis Brown? 

Mr. Beuser. Mr. Ennis Brown. 

Senator Keravuver. That has been put in the record. 

Mr. Betser. I wanted to comment that the retailers appeared to 
question the usefulness of this act. 

I want to mention one other thing and then Mr. Martin wanted to 

say something. 

We understand in talking with the retail druggists, grocers, the 

rarious other people that are the proponents of ‘this bill—we have 
asked them how it will help them. 

We wanted to know how it will help them, and we have never gotten 
a satisfactory answer. We have been told generally that it will help 
them to meet the prices of mass buying, mass selling. That is what 
they have told us. 
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Whether that be true or not, I don’t know, but we have been trying 
to find out why they want it so much, and they said it would protect 
them from the ill effects of mass buying. I don’t know if Mr. Patman 
is correct either, but it is my understanding on page 9014 of the 
Congressional Record that Mr. Patman stated that as long as you 
could show a savings in mass purchasing or mass buying, in either 
the manufacture, sale, or delivery, that it was not affected by this 
law. 

Senator Kerauver. That is right. 

Mr. Betser. So I do not see how it can help them on the mass 
buying. Maybe they were wrong in why they said it would help them. 

Senator Kerauver. Mr. Belser, you and Mr. Martin no doubt know 
there is what is called a cost differential. 

Mr. Betser. Yes, sir. 

Senator Kreravuver. That is a cost defense that you can discriminate 
if you make allowances for differences in the cost of manufacture, sale, 
or delivery. 

Mr. Bevser. That is right. 

Senator Kerauver. There is something else there about different 

methods. I will just read it: 
Provided, however, That nothing contained herein shall prevent differentials 
which make due allowance for differences in the cost of manufacture, sale, or 
delivery resulting from the differing methods or quantities in which said 
commodities are to such purchasers sold or delivered. 

Of course, that does mean that you can make a discrimination if 
your purchaser buys more or something like that. 

Mr. Betser. Yes. 

Senator Kerauver. But what we hoped is that this ought to be suf- 
ficient reason for making the differential and as long as you make it 
within these reasons, why, you are on safe ground. But where you 
arbitrarily make a greater one that you cannot justify under this 
definition, then somebody has a right to complain. 

Mr. Betser. As you mentioned before several times, it appears that 
those things that you said, “Wouldn’t you like this bill to help protect 
you from someone cutting the adjoining supplier or jobber,” it seems 
that that is already under the existing law, and I ask Mr. Dixon if 
they can arbitrarily reduce the price to a jobber in an adjoining 
territory without showing that they are doing that in order to meet 
competition in good faith. 

I don’t know. I am asking the question. I don’t know. I am 
anxious to know. But can a supplier arbitrarily reduce the price to a 
jobber or wholesaler in a territory without showing by affidavit that 
there is an existing price situation which warrants him reducing that 
price in order to meet competition ? 

Mr. Dixon. There is nothing in the law which says that a man can- 
not do anything independently he wants to. 

When he does it, if he has discriminated in price between competing 
customers, then the law would come into effect. . 

Mr. Betser. That is today. 

Mr. Dixon. That is the law now and it has always been the law. 
What you have been talking about is existing law that this amend- 
ment won’t affect. 

In other words, the law today is that an individual businessman has 
the right to charge for his product what he desires. That is where 
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you start in the law. In your adjacent territory he can charge the 
price he desires. But when he sets that price, he could not at the same 
time be charging a higher price to people who competed with him. 

Mr. Betser. That is what I mean. 

Mr. Dixon. That were hurt. 

Mr. Betser. So he cannot do that today, can he ? 

Mr. Drxon. He would not have to excuse himself to start off with. 
He would have to be able to defend himself. 

Mr. Betser. That is done under existing law. 

Senator Krrauver. Then if he said he was meeting some kind of 
competition, that would be a defense for him to discriminate. 

Mr. Betser. Yes, sir. 

Mr. Martin has a factual situation there that he would like to discuss. 

Senator Krrauver. Senator Dirksen wants to ask you a question. 

Senator Dirksen. You appreciate, of course, as Mr. Patman said 
in his statement on the floor of the House, that all this would apply 
only where the product is in commerce. 

Mr. Bexser. Yes, sir. 

Senator Dirksen. You were mentioning a little while ago a wholly 
intrastate operation from an intrastate refiner to an intrastate outlet / 

Mr. Betser. Yes, sir. 

Senator Dirksen. It would not be affected at all ? 

Mr. Betser. No, sir; that would not. 

Senator Dirksen. All the competitive onus would be on those who 
were selling the product in interstate commerce ? 

Mr. Betser. Yes, sir. 

Senator Dirksen. That would be a splendid way, I think, of Balkan- 
izing the United States, for want of a better term, just finally getting 
walls set up on all State lines by simply saying we can do this if we 
take title to it and it is ours and it is not in commerce. Then we can 
just thumb our noses at the Robinson-Patman Act, and you start with 
a rather interesting discrimination route right at that point, don’t you? 

Mr. Bexsrr. Yes, sir; that is what causes it. 

Senator Dirksen. You know this bill that is before us says in 
essence that competition can be met by lowering the price, provided 
it does not substantially lessen competition or tend to create a monop- 
oly in any line of commerce in any section of the e ountry. 

‘Do you know what is meant by “any section” 

Mr. Bexser. No, sir. 

Senator Dirxsen. I don’t either. 

Mr. Martin. I don’t see how you can lower your price without af- 
fecting competition. 

Senator Dirksen. Nobody has brought to us a yardstick but let's 
look at this for a moment. What kind of car do you drive? 

Mr. Bexser. Ford. 

Senator Dirksen. How much gas does the tank hold? 

Mr. Betser. Around 21 gallons. 

Senator Dirksen. How far would it take you? 

Mr. Betser. I could not tell you that. 

Senator Dirksen. It would take you certainly 200 miles, would it 
not ? 

Mr. Betrser. Absolute. I hope so. 
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Senator Dirksen. Let’s go back to your illustration of the Kefauver 
station, the Sparkman st: :tion and the Hill station, and the Sparkman 
station is the undercutter. 

Mr. Berser. Yes, sir. 

Senator Dirksen. You go over to Mr. Sparkman’s station and get 
your tank filled up and start ae Birmingham up to Huntsville or 
Greenwood or some other place 150 miles away. You are still riding 
on that undercut g: asoline, aren’t you? 

Mr. Brrser. Yes, sir. 

Senator Dirksen. Suppose somebody hears about it up at Green- 
wood. He may be 150 miles away from where you started. He says 
“Look here, [ am in the competitive area because that man rode all 
the way up here on that gasoline.’ 

Now you could do that in all four directions, so really as a practical 
matter you would be talking about a 300-mile area, wouldn’t you? 

Mr. Betser. Yes, sir, you would. 

Senator Dirksen. I have no yardstick. Nobody has indicated any- 
th-ng. 

The other thing I want to say, the proponents belabor this thing, but 
you are not going to find out whether you are right or wrong “until 
after the act and after the fact. Then the weight of the sovereign 
power falls on you ¢ 

Mr. Betser. That is right. 

Senator Dirksen. You would like to know beforehand what you 
can do and still stay out of the clutches of the law ? 

Mr. Berser. Yes, sir; we would very much. 

Senator Dirksen. It is that simple, isn’t it? 

Mr. Bruser. Yes, sir, it is. 

Senator Dirksen. I am that way too. I would like to know what 
I can do. 

Mr. Betsrr. We do not want to litigate to find out. I mean it is 
a lawyer’s bill and I am a lawyer and I would make some naeey on it, 
I think. But I don’t want to that way. I would like to be able to be 
in a position to advise a client as to what I thought, and be correct on 
it, but I can’t be correct because, as you said, we have no yardstick. 

It is that simple. 


Senator Kerauver. Mr. Martin, you have a statement? 


STATEMENT OF JAMES D. MARTIN, PRESIDENT OF ALABAMA 
PETROLEUM JOBBERS ASSOCIATION 


Mr. Martin. Yes, sir. 

Inasmuch as I am a jobber and my Senator, Senator Sparkman, 
appeared before this committee and since my statement is not theoret- 
ical as most of them I have heard today have been, I have timed this 
and it takes 12 minutes and I have come 2,000 miles, if the Senator 
would, I would appreciate the opportunity of giving my statement. 

Senator Witey. Where are you from? 

Mr. Martin. Gadsden, Ala. 

Senator Kerauver. Mr. Martin, we want to accommodate you. 

Will you please proceed ? 

Mr. Martin. My name is James D. Martin. I am an independent 
oil jobber distributing products of one of the major oil companies in 
Gadsden, Ala., and am president of the Alabama Petroleum Jobbers 
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Association, Inc., a group of over 100 jobbers in the State of Alabama. 
I have been in the oil business for 20 years, taking leave of absence for a 
period of 5 years to serve in the United States Army. 

I began my oil career as the office boy in the Alabama division office 
of the supplier from whom I presently purchase my petroleum prod- 
ucts. So, as you can see, I was born and bred, practically speaking, in 
the oil business. 

Early in my career, while working as an employee for my present 
supplier, I had the dream of some day owning my own little business. 
That dream came true after I was discharged from the Army, taking 
my Army savings and investing it in its entirety in a small going oil 
ichber operation. That was 10 years ago. During the past 10 years, 
{ have worked hard to build and develop what I would term a fairly 
successful oil jobber operation. This I did in the difficult climate of 
keen competition, competing as it were against major oil companies 
operating in the same territory as myself with the backing of their 
tremendous organization. 

Like most oil jobbers, through the flexibility of my operation, the 
ability to make quick, on the spot decisions as to price and other details 
of the particular trade, I was able not only to compete with these major 
oil companies in my territory but to, in some cases, outdistance them. 

I say this, not in matter of pride, so much as a matter of illustrating 
to you, gentlemen, that in this day and age of discussion of big: busi- 
ness and mighty oil companies whose power and influence is felt 
throughout the world, there holds on tenaciously a group of small- 
business men who are confident and who have proven they can endure 
in this world of keen competition without the assistance of the Gov- 
ernment or legislation intervening for our protection. So, I feel that 
I represent a group of men in this America of ours who believe firmly 
and sincerely in the word “freedom” in our free enterprise economy ; 
who believe that if you extract the freedom of allowing business to 
exercise their initiative in pricing the products they sell, you are 
taking away one of the key oe freedoms which has made this eco- 
nomic miracle of America the wonder of the world. 

We Americans are forever boasting and talking about our free-enter- 
prise system. We like to brag about the keen competitive conditions of 
the American economy. We like to point out that it is through the 
daily battle with these competitive conditions that American business 
and businessmen become stronger, keener, better, and more durable, 
producing ever and ever better products, better services at the lowest 
possible price. These are some of the things we like to think we stand 
for in America. This is one of the principles for which we were fight- 
ing. This is one of the principles that we are fighting for today. 

The fear of small American businessmen today is not so much Russia 
and her atomic bomb; communism with all of its evils; but, the fear 
that we will throttle and choke this freedom in America we love in an 
effort to make it perfect. Given enough legal ropes, we will hang 
ourselves. Given enough laws, we would suffocate freedom. 

We might as well ask the good ministers of this country to request 
that you lawmakers of our land outlaw evil and make their job “a bed 
or roses” as to say we would attempt to take from this free economy of 
ours the keenest of competition to make it an easier road for business 
which sometimes find competition too hard. 
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As an oil jobber, I am amazed, befuttled, and confounded when I 
read of the statements which have emanated from some of the gentle- 
men of the Congress who try to say that the many thousands of small 
service-station businessmen who go in and out of business constantly 
are hindered in their operations to ) such an extent that they fail because 
of the very company or jobber who is serving them. 

I wish to state that good service-station operators are the very key 
to the successful operation of both major oil companies and their job- 
bers for the service-station man is the man who, in the final analysis, 
delivers to the customer’s car the new “whiz bang” gasolines which our 
scientists dream up, which our advertisers promote, and which the 
jobber distributes. He is the man who rings the cash register, who 
says, “Good morning, can I fill it up”? He is the man most important 
tous. His success is vital to our operation. 

With enough successful dealers, a jobber of petroleum products 
should be on a sound financial basis. With several weak ones, he could 
find his position very shaky. Therefore, a great deal of time, money, 
and effort is spent to better equip service- -station men to succeed in 
their highly competitive endeavor of being a successful service-station 
operator. So, it is only natural, in this close association, that we do 
all we can to stay close and to work out our mutual problems, whether it 
be in the nature of competition or legislation. 

Let me give you an incident in my own hometown of Gadsden, Ala., 
a typical “American city of about 65,000 people employed in textile 
mills, a steel plant, a rubber plant, and various smaller industries; 
living typical, every-day American lives. 

A service-station man, several years ago, and at the time selling 
products of a major oil company, “decided he would go in to what is 
termed in the oil industry the “Independent oil business.” He elected 
to buy from an intrastate refiner a product of dubious quality, and, 
therefore, sold to all buyers at a price lower than the going price on 
superior grades of gasoline. He installed at his place of business 

tanks large enough to hold full transport loads of gasoline which he 

bought wholesale and to sell directly to the consuming public at retail. 
His station did not have the modern facilities which we enjoy at our 
ultramodern service stations. The driveways are not paved. There 
is an absence of tiled rest rooms. A clean windshield is not one of 
the services which he provides. But, he did post a very attractive 
price, approximately 7 cents below the prevailing retail price of gaso- 
line found at the stations of major oil companies. 

In this time of spiraling inflation, high cost of living, the average 
worker finds it necessary to save on the family budget wherever he 
can. In large numbers, they took advantage of the discount made 
available to them by this independent dealer. His business grew and 
grew until he found it necessary to branch out. He then rented old 
dilapidated service stations, bypassed by the major oil companies, 
installed large capacity tanks, employed men at low wages and pro- 
ceeded to pass on to the public the same saving of 7 cents per gallon. 

He has continued to grow and expand until he reached the point 
where he had captured a sufficient volume of the gasoline market as 
to cause his competitors to take note. 

One morning driving to work, I passed a station of one of my major 
oil competitors and noted that he had a large price sign in front of 
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his business notifying the public of his reduction in price. A price, 
incidentally, slightly lower than the then prevailing wholesale tank 
wagon price; but, still a few cents above the independent retail price. 

I immediately called the agent for this major oil company ; he advised 
me that his company had elected to lower their price to try to regain 
some of their lost business and to retain present customers. Now, 

since this reduction in price was more than my entire gross profit on a 
per gallon basis, I called my supplier by telephone and informed him 
of the competitive conditions. I was asked to secure evidence that 
the price had been reduced at the wholesale level by the means of a 
competitive temporary allowance and to forward affidavits to sub- 
stantiate my findings and that if I desired to secure similar aid to so 
request by letter, attaching affidavits, and they take it under considera- 
tion. Both of us knowing full well that we had to meet the price or 
we would be completely out of business in a matter of a few days. 

Good gasoline is good gasoline. Therefore, our prices must be 
competitive in order for us to stay in business. Two days later, L 

ras advised by my company that if I would sustain a portion of the 
oe ice reduction, that if the service station operators would sustain a 
small portion, the company would be willing to stand the rest, reduc- 
ing their price at the ver y time the oil industr y was making headlines 
ni ationally for the 1 cent increase. 

Naturally, I was grateful. It was good news to my more than 60 
dealers who were anxiously awaiting to hear that an umbrella of pro- 
tection would be given to us during this period to meet competition. 
That is called a price war. It has been going for several months. It 
would appear that it will continue for several months and I state here 
emphatically that without the assistance of my supplier, I would go 
broke, my dealers would go out of business and the efforts of a lifetime 
would be gone. 

Inasmuch as the supply of independent gasoline comes from within 
our State, and as I understand it, would not be subject to present laws 
or the law in question regarding his price structure, he could sell to 
whom he wishes at any price he chooses. We are not arguing his 
right to do so. But, we are stoutly defending our right to meet this 
competition in the only manner in which it can be met, the lowering 
of our price. 

You might ask, “Couldn’t the price be lowered on a sustained basis / 
T would answer you by saying, “If this were done, the economy, as we 
today know it, in the petroleum industry would be in jeopardy.” If 
this law passes, I would have to consider selling out my business to my 
present supplier because the very weapon of my strength, the flexibil- 
ity of price, including the assistance of my supplier, would be taken 
from me. Any seller of gasoline with a more advantageous source of 
supply that allowed him to place on sale his products at a lower price 
than that which I can sell could soon drain from me the volume of 
business which sustains my little firm. 

We are concerned too, with the fact that many suppliers, like my 
own, are engaged in dual operations. That is they sell directly to 
serv ice-station operators at tank-wagon price in one county and may 
in the next one distribute through jobbers who purchase gasoline at 
several cents less than tank-wagon price. 

As we understand the Detroit case, this was one of the issues in- 
volved. Under the proposed 8. 11 bill, we can foresee a head-on clash 
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with this long-established method of doing business within the oil 
industry. This we fear would lead to oil companies being forced 
eventually to do away with their jobber operations for their own pro- 
tection to stay within the new law. 

The theory of the Trade Commission, as we see it, in the Detroit case, 
was that if Standard gave a lower price toa jobber, even though it was 
merely meeting a competitor’ s actual offer of a lower price, Standard 
must offer, at the same time, the same low price to all customers, 
dealers and jobbers alike. We jobbers do not believe that this is possi- 
ble to do and if S. 11 would require oil companies to adopt such a 
oe where will there be room for us jobbers in the new setup ? 

I shall not attempt to go into the many legal ramifications of this 
proposed legislation. | ‘have read so many controversial opinions 
that Tam quite confused. But, I am not disturbed by being confused 
because I find leading attorneys throughout the land have ‘disagreed, 
that the gentlemen who support and promote this legislation cannot 
fully comprehend it and agree that it would take years of legal fights 
within our courts before we could fully underst: a the meaning ‘and 
interpretation of this law. 

But I am convinced as an individual, as an oil jobber, as president 
of the Oil Jobbers Association of Alabama, as an ordinary citizen, 
and one who believes with all the depth and fervor of his being that 
this legislation is unsound. That it is un-American. This conclusion 
I have reached in disc ussing the issues with oilmen throughout our 
State and at our national association meeting in Chicago, with busi- 
nessmen in my civic club, with my friends across the dinner table. 
More learned men than I will argue it on its legal merits. 

I approach it as an individual whose lifetime of efforts as a busi- 
nessman, in my own sincere opinion, is in jeopardy. I must rely upon 
the opinion of other men more qualified than myself to assist me in 
arriving at such a conclusion. I appreciate what little information 
has come down from my supplier and I might add that this has been 
received only in the last few days. 

My conclusion is the same conclusion reached by fellow jobbers 
throughout the State of Alabama and throughout this Nation in our 
national or ganization. It was reached without coercion or pressure 
of any kind, and like other oilmen, I keenly resent the implication 
that we are tools in the hands of our supplier. If you only knew what 
an independent group of businessmen we are when dealing with our 
suppliers. We have never hesitated to take them to task when we 
differ, to ask them for increases in our margin when we felt justified ; 
but to join hands with them when necessary in defending the overall 
good of the American petroleum industry as we see it. An industry 
we are justifiably proud to be a part of. 

Suffice it to say that we oil jobbers have come to the definite con- 
clusion that the passage of this legislation would do away with our 
segment of the petroleum industry. Not the next day or the next 
month or the next year, maybe that would be a physical impossiblity ; 
but the gradual, through the years elimination of oil jobbers. 

Another segment of small American businessmen gone by the way- 
side, and in this case it would be no fault of their own. Only in that 
they did not sufficiently arise in force and strength to combat a piece of 
legislation which the chairman of this committee stated was designed 
to hurt them. The American free enterprise system is the finest in 
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the world, not because I say so or you think so but because it has 
proven itself so. As an American I hate to see us tamper with the 
delicate balance of an economy which has brought this country to the 
summit of achievement and the envy of the rest of the world. 

I do not see how the gentlemen of this committee could take it upon 
themselves to legislate from the American scene a section of American 
businessmen who take pride in being good Americans, good business- 
men, and good oilmen. 

Senator Keravuver. That is a very forceful statement. Thank you 
very much. 

Mr. Betser. Senator, may I leave some of these here ? 

That is a little editorial that came out in our paper at home. I 
think it has been introduced. 

Senator Dirksen. Mr. Chairman, I think we can expedite matters 
a little. There are 7 witnesses and they have agreed to let this gen- 
tleman talk for all of them and they will only take 5 minutes. They 
are going to catch a plane this afternoon. 

Senator Kerauver. All right, Mr. Lefco, come around. 

Senator Dirksen. Mr. Lefco, if you will call their names and the 
city and let them stand. 

Senator Krerauver. Senator Dirksen, would you like to introduce 
Mr. Lefco? 

Senator Dirksen. Mr. Lefco, the operator of Jerry’s Service 
Station. 

Senator Keravuver. In what city? 


STATEMENT OF JEROME S. LEFCO, ZION, ILL. 


Mr. Lerco. We are out of Zion, Ill. 

‘ Senator Keravver. Will you name the people you are speaking 
or ? 

Mr. Lzrco. Mr. Ed Weseman, of Hampshire; Mr. Paul Rudigier, 
of Aurora, Ill.; Mr. Don Frass, of Elgin; Mr. Joe Stout, of Chicago; 
Mr. Gene Sargent, of Chicago; and Mr. Bob Wechter, of Chicago. 

Senator Kerauver. We are glad to have all of you here. 

Mr. Lefco is going to speak for you but if any one of you have any 
statement that you would like to submit to the committee to be put 
in the record in the form of a letter or statement, we would be glad 
to have them. 

Do any of you have statements? 

Mr. Lerco. I can cover that for you, Senator, if you will allow me. 

Senator Witxy. These are all station operators I take it. 

Mr. Lerco. That is right, Senator. Because of the time element 
I have been asked to speak for this group of gasoline retailers from 
the Chicago area. I have submitted the names. I ask that their writ- 
ten letters submitted to Mr. Dixon be made a part of this hearing. 

Senator Keravver. It will be made a part of the record. 

(The letters referred to above are as follows :) 


SrarKs TRIANGLE SranpARD SERVICE, 
March 11, 1957. 


Mr. PAuL Ranp DIxon, 
Cocounsel and Staff Director, 
Senate Office Building, Washington, D. C. 
Dear Mr. Dixon: As per your telegram 9 a. m., central standard time, March 
10, please find enclosed copy of my statement that I will read in person March 15. 
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Would appreciate your arranging me early on the agenda as I would like to 
return to my business as soon as possible. 
Thanking you for your consideration I remain, 
Very truly yours, 


Epwarp L. WESEMANN. 
STATEMENT BY EpwarpD WESEMANN, HAMPSHIRE, ILL. 


My name is Edward Wesemann and I am from Hampshire, Til. I am 
an independent retail gasoline dealer and also represent a service station dealer 
club of some 25 dealers. I have had 15 years’ experience in the retail gasoline 
business, 10 years of which I have operated my own business. 

I wish to be recorded as being opposed to bill S. 11. My interpretation of the 
bill indicates to me that the passage of this kind of legislation would not be to 
my best interest. In fact it could be very harmful to me. 

The basis for my opposition concerns the price of gasoline from the supplier 
to the service-station operator. 

As I understand it if a special lower than normal price were extended me by 
my supplier to help me meet price-war competition, that someone else started in 
my particular area, the same low price would have to be given all of my supplier’s 
dealers. Obviously no company could afford to take such action. Consequently 
then, according to the bill if helping me pricewise were illegal it would be just 
a matter of time before I would be out of business. 

I have dealer friends who have gone through price wars. They say in most 
cases wars are instigated by new cutrate outlets who do so to pull as much 
business as possible away from the established businesses. Also that if they 
hadn’t gotten help from their suppliers pricewise they wouldn’t be in business 
today. Had the suppliers had to cut price to all dealers it is hard telling how 
far the war would have spread. But now after confining it to a relatively small 
area things are just about back to normal. 

I read the Gasoline Retailer paper and in articles contained therein I noted 
that an organization known as the National Congress of Petroleum Retailers 
represented by a John Nerlinger, executive secretary, and William Snow, their 
chief counsel, are giving strong support to bill S. 11 and are, they say, represent- 
ing the bulk of gasoline retailers. I wish to advise this committee that this 
organization does not represent me. In fact before reading about it in the 
Gasoline Retailer I had never heard of the organization. 

In closing I will say it is difficult for me to understand why anyone would 
want to support legislation that would discriminate against certain segments 
of small business. 

Thank you for the time extended me. 

Are there any questions? 


STATEMENT OF JOE M. Strout, CuicaAgo, ILu., on §. 11 


My name is Joe M. Stout. I am a service-station dealer at 755 West Law- 
rence Avenue in Chicago. I have had 10 years’ experience as a dealer. I am 
appearing in opposition to 8S. 11. 

I have had an experience that brought home to me the fact that a man in 
the service-station business faced with a price-war situation must have price 
support from his supplier if he is to stay in business. In 1953, I sold my serv- 
ice station in Chicago and went to Fort Lauderdale, Fla. I bought a lot there 
and built my own service station. I purchased gasoline on the open market 
and sold at the prevailing price. I was not a cutrater but I did operate under 
my own name, Stout Oil Co. I put almost my entire savings into that loca- 
tion. 

About 2 months after I opened my station, a price war started in Fort Lauder- 
dale. Prices dropped as much as 5 cents a gallon below normal. To sell gase- 
line, I had to set a retail price below what I was paying for my gasoline. 

Since I was buying on the open market, I had no supplier to give me price 
assistance. Major oil company dealers did receive help from their suppliers 
and weathered out the war. I stayed in business 2 months after the war started. 
Then I was forced to sell my station and move back North. 

This experience proved to me that the capital which the ordinary dealer has 
is not enough to help him ride out a price war without supplier help. If S. 11 
will prevent this help, I’m opposed to it. 
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I have seen reports in the trade press, particularly the Gasoline Retailer, 
that the National Dealers’ Association supports 8. 11 and that its executives 
claim to speak for all dealers in that support. I am a member of the Chicago 
Gasoline Retailers’ Association which is a member of the national congress but I 
have never heard of the executives of the national congress who say they are 
speaking for me. I have never been invited or had an announcement of any i 
meeting of my local association to discuss 8. 11. As far as I’m concerned, any 
representative of the dealer’s association favoring S. 11 is expressing his 
personal views only. I know that any bill which threatens support to dealers 
during price wars is not in the dealers’ interest. 





STATEMENT OF DONALD FRAAS, ELGIN, ILL. 


My name is Donald Fraas. I am from Elgin, Ill. I have been a retail gasoline 
dealer for 9 years. 

I first read of S. 11 in trade papers. I read the statements of the heads of the 
National Congress of Petroleum Retailers that S. 11 was necessary to benefit 
us dealers. At first I thought maybe this was so. i 

Since that time, however, I have changed my mind and I am opposed to the ; 
bill. As I understand the bill, it would mean that an oil company couldn't help 
a dealer or group of dealers to meet cut-price competition unless the oil company 
gave the same assistance to all its other dealers or at least to all those dealers 
in a wide area. This seems to mean one of two things. Either the company ' 
couldn’t afford to help any dealer or it would be forced to spread a price war ' 
which might be only local over a wide area. 

I have been very lucky in that there have been no price wars in Elgin while I 
have had a station there. There have been price wars, however, in St. Charles 
and Roselle, each about 10 miles from Elgin. My supplier helped its dealers in 
those towns during the price war and I know from taiking to them that many 
of them couldn’t have survived without that help. At the same time that these 
wars were going on, I lose no business in Elgin and I don’t see why the company t 
should have been required to give me assistance which I didn’t need to help 
dealers in other towns who did need it. In fact if suppliers in Elgin had given | 
dealers assistance it would have caused a price war in Elgin. | 

Northern Illinois has many cutrate marketers. We dealers need assistance 
in meeting their competition when they cut too low. On the other hand, i 
lowering the price to dealers all over northern Illinois to meet a price situation | 
in one part of the State would be harmful rather than helpful. | 


STATEMENT OF Rosert L. WECHTER 


I have been an operator of a Standard Oil station at Lincolnwood, Ill., for the 
past year. I lease my station from the Standard Oil Co. My lease runs from 
year to year. I am a member of the Gasoline Retailer’s Association of Chicago. 

I understand that there was a meeting of this association several weeks ago, 
of which I was not notified. I was told they took a vote on the 8. 11 bill. I 
understand the vote was 67 to 1 in favor of S. 11. I have talked with a number 
of different gasoline-station operators in my area, and the majority of them are 
against S. 11. 

I am opposed to 8. 11 from a strictly selfish point of view. I understand that 
if S. 11 is passed, my supplier cannot give me any assistance in case of a price 
war. Since I have been a dealer for only a year, and I have a very large busi- 
ness, I am undercapitalized. If there was such a war in my neighborhood and I 
could not get any assistance, I would be out of business in 2 weeks. My station 
is located in the center of approximately seven cut-rate gasoline operators. Ifa 
price war was to start, and I could not get any help from my supplier, I would 
be in trouble. 

I urge the members of this committee to vote against this bill. I think the 
bill would hurt independent service-station dealers selling branded gasoline, be- 
cause they would be in the middle of any price war the cut-rate operator would 
start, and we would have no way to combat this. 

As I wired Senators Dirksen and Douglas, Nerlinger and Snow do not repre- 
sent me, and I completely disagree with their position. 
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STATEMENT OF GENE SARGENT 


My name is Gene Sargent, and my address is 519 South Fifth, Maywood, Ill. 
I have been active in the gasoline retailing business for the past 27 years. Iam 
presently a dealer of Standard Oil of Indiana. 

In my opinion, if this 8. 11 bill is passed, it will put the gasoline service 
station dealer back 20 years to where we used to work direct as hird employees 
of major oil companies. If the major oil companies can’t, or won’t subsidize 
dealers like myself, they will have to take over the stations, and we will have 
to go to work for them, doing away with the small, independent businessman. 

I have been involved before in price wars, and the company I was connected 
with at the time, Phillips Petroleum Co., gave me a subsidy to combat this, 
and to keep me in business. I also worked in the early thirties, for gasoline 
dealers who were put out of business because there was no subsidy at the time. 

If you pass this S. 11 bill, you will have done the small gasoline retailer a 
great injustice. I would like you to know that Nerlinger and Snow do not, in 
any way, represent me. 

I sincerely hope you will judge this statement for what it is worth, and vote 
against S. 11. 


STATEMENT OF PAUL RUDIGIER, AURORA, ILL. 


My name is Paul Rudigier of Aurora, Ill. I am and have been a gasoline 
retailer for 18 years. I lease my location from the Standard Oil Co. 

I want to be recorded as being opposed to the enactment of Senate bills 8. 11 
and S. 1211 to amend section 2 of the Clayton Act. 

I have read the bill carefully and found it rather difficult to understand. It 
appears to me, however, that one thing is quite evident. Should this bill be 
come a law, it would make it very impractical for my supplying company to help 
me in case I am involved in a price war. Let me assure you that I could not 
remain in business if I could not have help from my supplier during a gasoline- 
price war. 

Fortunately I have never experienced a price war. Other dealer friends of 
mine in a nearby community have had the experience, and they tell me that if 
it hadn’t been for the help they received from their supplier they would have 
been forced out of business. 

Il’'rom articles appearing in the Gasoline Retailer, I understand that if n 
supplier granted help to dealers in one area where there was a price war going 
on, this bill would make it necessary for the supplier to grant the same price 
to all of their dealers everywhere. To me it would seem that suppliers could 
not afford to do this, net only from an economical standpoint, but it would 
also tend to spread a price condition into areas not having one before 

The gasoline retailers also quoted the National Congress of Petroleum Re- 
tailers and their representatives, John Nerlinger and William Snow, in sup- 
port of this bill. I want to be on record right now telling this committee that 
the National Congress of Petroleum Retailers does not represent me. Before 
reading the articles appearing in the Gasoline Retailer, I have never heard of 
the organization or their representatives, John Nerlinger and William Snow. 
Their support of the bill is not in my interest. 

The point I want to make is that I am opposed to any legislation that will 
make it impossible for my supplier to help me after somebody else started a price 
war in my town. It could force me out of business. The way I understand 
bill S. 11, it could hurt me and I just can’t see where it will actually help any- 
body. 

This is the end of my statement. Thank you for the time you have given me. 

Mr. Lerco. My name is Jerome 8S. Lefeo. Iam president of Jerry’s 
Service, Inc., located on United States Highway 41, near Zion, Ill. 
I have owned my own service station at that location for 12 years. 

I am in the middle of a price war, and have been for about 7 years. 

My supplier, Standard Oil Co., has assisted me during this time. 
If this assistance would be prevented by S. 11, I would be out of 
business. 
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When I read that Mr. Nerlinger and Mr. Snow of the National 

Congress of Petroleum Retailers were supporting this bill and sup- 

ly representing all gasoline dealers, I wrote, in January, to 
Senator Kefauver and Senator Dirksen and said: 

I would like you to know that Mr. Nerlinger and Mr. Snow do not speak for 
me nor have they ever been authorized to speak for me on this particular bill. 

I went on to point out that the bill, if passed, would put me at the 
mercy of the price cutters in my area. I received replies from both 
Senators. Senator Kefauver wrote me that he believed that S. 11 is 
important for the preservation of small business. 

I immediately wrote Senator Kefauver to explain to him why S. 11 
would be fatal for my particular small business. In my letter I said: 

In 1950, after operating my business for 4 years, competition in the form of cut 
rates or discount operators opened business within 2 miles of my location. 

These operators represented price cuts to the motoring public at such a low 


figure as to enable them to attain a sales volume 3 times greater than my own 
within 90 days’ time. 


Much of this volume was at the expense of customers which I had worked 
4 years to attain. Recognizing the danger of being forced out of business, I re- 
quested price assistance from supplier to prevent complete disaster. 

My request was approved and was the prime factor in my remaining in busi- 
ness. Since 1950 this price situation has fluctuated slightly upward and down, 
and in all instances my supplier has cooperated. 

I meant what I wrote Senator Kefauver. Recently I understand 
that the Senator has accused the oil companies of forcing their dealers 
to oppose S. 11. My supplier has not forced me to oppose S. 11, as 
I dane this correspondence will prove. I had a sample of what it 
would mean if I did not receive assistance. When the price situation 
in my area improved somewhat last year, my supplier and I thought 
that I could get along without assistance. For a period of 2 months 
I received no assistance. During that time my sales volume declined 
20 percent, because I could not post a retail price which was com- 
petitive with the cut raters in my area. Consequently, I asked Stand- 
ard for assistance and I received it. 

I understand that under this bill it would still be possible for my 
supplier to help me, but only if he charged all his other dealers the 
same price in a wide area. 

My station is near Waukegan, IIl., and is halfway between Chicago 
and Milwaukee. Prices in these three cities have been fairly stable. 
If my supplier had to reduce its price to dealers in those cities in order 
to help me and other dealers in our locality, I know what would hap- 
pen. I doubt that the company could afford such a general reduction, 
and I would have to be left to fend for myself. 

The thing that keeps my station going today is the help I get from 
my supplier. This is true of other major-company dealers in my 
vicinity. If any organization or spokesman for an organization tries 
to say that S. 11 would benefit us, they do not understand the situation. 

I would like to say that I read the press release by Senator Kefauver 
in reference to a large number of service-station operators testifying 
yesterday. I just have seven dealers from the Midwest and, if the 
time and elements could allow it, we could probably have hundreds 
here. 
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We possibly operate differently in the Midwest than in this part 
of the country, but we don’t have that general situation that there 
seems to be a complaint about. 

Are there any questions ? 

Senator Kerauver. Then you don’t want their general situation, 
I take it, do you? 

Mr. Lerco. We have not had any situation like that. I have had 
a price situation for 7 years and have been able to get along, so I am 
happy the way things are. 

Senator Kerauver. All right; thank you, Mr. Lefco. 

Senator Dirksen ? 

Senator Dirksen. I am delighted to see you and all your associates. 

Mr. Lerco, Thank you, Senator, for your accommodations. 

Senator Dirksen. You came at your own expense, too, didn’t you? 

Mr. Lerco. Yes, sir. 

Senator Dirksen. Mr. Chairman, I have been asked by Senator 
Ives’ office to read this telegram into the record. It will take about 
2 minutes. It comes from Ithaca, N. Y., and is addressed to the 
Honorable Irving M. Ives, Senate Office Building, Washington, D. C. 


DEAR SENATOR IVES: It comes to our attention that the Antitrust and Monopoly 
Subcommittee of the Senate Judiciary Committee is holding hearings on §. 11, 
au bill to amend the Robinson-Patman Act. We are strongly opposed to the pro- 
posed amendment, and we respectfully request that you make our position clear 
to the members of the subcommittee, and we ask you to introduce on our behalf 
the following statement of our position as an agricultural cooperative established 
to purchase basic farm-production supplies for well over 100,000 farm families 
in New York State, New Jersey, and northern Pennsylvania, the Cooperative 
Grange League Federation Exchange, Inc. 

GLF emphatically opposes the proposed amendment (8S. 11) to the Robinson- 
Patman Act, which is now under consideration. The proposed amendment serves 
few purposes. It certainly does not serve the long-range interests of our useful, 
dynamic, competitive system of free enterprise. 

The Robinson-Patman Act as it now stands is on trial. Events are proving 
that the courts must and will eventually expose the basic unsoundness of its 
price-fixing, anticompetition, un-American philosophy; at best, the proposed 
amendment is only a temporary face-saving scheme for those who sponsor such 
legislation, and it represents their efforts to embarrass and belittle not only the 
dignity of our courts, but also the intelligence and sense of fair play which is 
strongly inherent in the American people. Throughout this country farmers 
have joined with their neighbors to establish farmer cooperatives as business 
agencies to act for them in a competitive economy. By this means they have 
exercised their right as Americans to compete and be competitive. 

No cooperative can be truly effective for its farmer members and patrons in 
anything other than a free competitive economy. The enactment of this pro- 
posed legislation into law would not only further nullify the purposes and 
usefulness of agricultural cooperatives as authorized by the laws of New York 
State (and other States), but would also place in the hands of capricious 
bureaucrats further arbitrary power to harass, dominate, curtail, limit, and 
impair the operations of these cooperatives, 

We strongly oppose this proposed amendment, because it represents only the 
interests of those who would further abridge the right of free people to exchange 
their property in a free market on their own terms and in their own best interests, 

(Signed) Cooperative GLF ExcHANGE, INC., 
WARREN A. RANNEY. 


Senator Kerrauver. Mr. Robshaw, Senator Holland asked 
that greetings be extended to you. We are glad to have you here, sir. 
I see you have astatement. Do you wish to read it? 

Mr. Rorsnaw. I do, Mr. Kefauver. 

Senator Keravuver. All right; proceed. 
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STATEMENT OF FRANK N. ROBSHAW, ON BEHALF OF THE FLORIDA 
PETROLEUM MARKETERS ASSOCIATION 


Mr. Rossuaw. My name is Frank N. Robshaw of Palatka, Fla. I 
am an independent oil jobber appearing on behalf of myself, individ- 
ually, and the Florida Petroleum Marketers Association, the associa- 
tion representing the independent oil jobbers in that State. _ 

I sell gasoline and other petroleum products in 10 counties. In a 
part of my area I sell to dealers who compete with dealers who pur- 
chase from my supplier direct. ‘ 

I acquire my products from my supplier’s terminal in Jacksonville, 
Fla., where the gasoline is received from out of State. I give you this 
background because it is quite typical of many other jobbers operating 
in my State. 

I attended the hearings of this subcommittee last year on the same 
bill, and I am frank to confess that I have never seen as much mis- 
understanding, confusion and difference of opinion over any issue in 
my life. 

When those hearings were over, I made up my mind that if I could 
stay in business and operate in a lawful manner, it would probably 
require the assistance of the whole Florida Bar Association to keep me 
out of court because certainly the implications were far beyond the 
understanding of either me or other jobbers and small-business men in 
our State. 

At the age of 33, I borrowed money from my supplier to set up in 
business as an oil jobber. That money has been paid back, although 
in the process it required that they indulge me sometimes when pay- 
ments were due. My relationship with them has been good, although, 
like in every buyer and seller arrangement, I want to buy as cheap as I 
can and they want to get as much as they can and this causes some 
difference of opinion. But in the overall picture, we resolve our dif- 
ferences and have a good working relationship. 

Now, if this sort of treatment of the small-business man by a 
supplier is monopolistic, then I stand here in favor of monopoly. 

As I listened to the hearings last year, I heard a lot of conversation 
about the order in the Standard of Indiana case, and also that if this 
bill passed, then such an order might be issued against my supplier, 
particularly if I had to operate one of my own service stations with 
salaried personnel, rather than under lease to an independent dealer or 
if I should happen to sell to one of my dealers cheaper than they sold to 
one of their dealers who competed. 

I asked a lawyer to get me a copy of the FTC order. 

This is what that order said: 

It is ordered that the respondent, Standard Oil Co. (Indiana), a corporation, 
and its officers, representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the sale or distribution of gasoline 
in commerce, as “commerce” is defined in the aforesaid Clayton Act, do forth- 
with cease and desist from discriminating, directly or indirectly, in the price 
of gasoline of like grade and quality: 

1. By selling such gasoline to any retailer thereof at a lower price than to 
any other retailer who in fact competes with the favored purchaser in the resale 
of such gasoline to the public (‘“retailer’” as here used applies to that portion 
of the business of any purchaser which consists of the retail sale of gasoline to 
the public). 


2. By selling such gasoline to any retailer at a price known by respondent to 
be higher than the price at which any wholesaler-purchaser is reselling such 
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gasoline to any retailer who competes with such direct retailer-customer of 
respondent, where respondent is selling to such wholesaler at a price lower than 
respondent’s price to such direct retailer-customer. 

For the purpose of comparison, the term “price” as used in this order includes 
discounts, rebates, allowances, and other terms and conditions of sale. 

I ask you, gentlemen, if in your judgment any small-business man 
could figure out what the second paragraph of this order means. The 
language is so garbled that it sort of reminds me of a hair-lipped man 
trying to say, “Peter Piper picked a peck of pickled peppers.” 

If this order means what lawyers tell me it means, then passage of 
this bill could gut every jobber’s operation in the State of Florida. 
Maybe it would be better for me to “give my business back to the 
Indians,” but the Indians in Florida are not so stupid as to accept it 
and try to run it under these circumstances. 

This whole thing is confusing, and like every other piece of legisla- 
tion that is supposed to help me as a small-business man, I view it 
with consider? ble suspicion—and not without some reason. 

it seems that every time the Congress passes a law to help either 
us small-business men or labor, all it ever means for me is that I must 
employ another bookkeeper to fill out Government forms and get an- 
other lawyer to tell me how to stay out of jail—none of this produces 
any more profit for me. 

n brief, gentlemen, I think I speak the feelings of a lot of small- 
business men when I say to you, “Please quit hugging me because you 
are squeezing me to death.” I have been foraging on my own for 20 
years, and I am perfectly willing to keep on doing that and take my 
chances from here on out. 

This effort on the part of some Congressmen to improve my health 
with legislative “milk of human kindness” is choking me to death. 
So, please don’t give me any more legislative honey, and leave me alone 
while I continue to live on sorghum, molasses, and butter, as I have 
in the past. 

I frankly believe that the only people this legislation might help 
would be that group of small-business men who want to sit on their 
bottom—I could have used a three-letter word—while somebody else 
does the work. I have been in price wars and I will be in some more, 
whether this bill is passed or not. 

I think if you fellows quit trying to create a pie in the sky for the 
small-business man and do a little more toward making him do some- 
thing for himself, the country would be better off, and I am sure that 
they would. 

Senator Keravuver. All right. Thank you very much. 

Mr. Rossuaw. Gentlemen, I have a few comments that I would like 
to correct from the impressions that were made yesterday by the group 
that was in late yesterday afternoon. 

I heard some of the retailers state that the jobbers were scared to 
death about not supporting this. I want to make one comment: I 
am not scared. I have not been influenced by anyone else other than 
myself for the action that I have taken on this, and that is, it is my 
own initiative, taken last summer when the oil companies were not 
even in consideration of this bill, I appeared at hearings of this com- 
mittee, before the record shows any major oil company had anything 
tosay about it. So it is my own initiative. 
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Second, I want to correct an impression that was given yesterday, 
of the dealers being scared of the jobber and afraid. Now, my last 
relationship with one of my dealers was just last week. My contact, 
pleading with him to stay with me and work with me, was so close 
that I still have a bad case of halitosis today. Now, that means I 
got pretty close to him, and I humbly begged him to stay with me. 

Another case that is stated, I want to make another comment that 
I am not here io place a halo on the major oil companies’ heads, nor 
am I here to press a crown of thorns upon their brows. 

Now, the statement has been made that this bill will not affect the 
small jobber ; that it will not affect the jobber. 

Gentlemen, I want to know, in all fairness of the laws of this coun- 
try, are you passing a law to put somebody else in jail for the same 
act that I can perform and go free and be thought well of? 

I hope not, in all fairness to my community and my fellow citizens. 
I don’t want to enjoy any law where the other man is put in jail and 
Ican dothat. I don’t think it is a sense of fair play. 

Senator Kerauver. Who do you job for, Mr. Robshaw ? 

Mr. Rogsnaw. I am a jobber for the Atlantic Refining Co. 

Senator Keravver. All right. 

Senator Dirksen ? 

Senator Dirxsen. I think Mr. Robshaw has made his case very 
clear, and in language that all can understand. 

Mr. Rossuaw. Thank you, Senator Dirksen. 

Senator Keravuver. Thank you very much, Mr. Robshaw. 

Mr. Rossuaw. Thank you, gentlemen. 

Senator Krerauver. Mr. Schuster, Mr. Bonner, or Mr. Scanlan, do 
any of you have plane reservations to go back soon ? 

Mr. Scanuan. Ido. Iam Scanlan. 

Senator Kerauver. Mr. James W. Scanlan, from Somerville, Mass. 

We have a message from Senator Kennedy and Senator Saltonstall 
speaking highly of you, and we are very glad to have you with us. 

Mr. Scanian. Thank you, Senator. 

Senator Krerauver. Do you have a statement? 

Mr. Scanian. I do have a statement. Would you like me to 
proceed ? 

Senator Keravver. All right, Mr. Scanlan, you go right ahead. 


STATEMENT OF JAMES W. SCANLAN, REPRESENTING INDEPEND- 
ENT OIL MEN’S ASSOCIATION OF NEW ENGLAND 


Mr. Scantan. My name is James W. Scanlan. I am assistant to the 
general manager of the Pennsylvania Oil Co., Somerville, Mass. 

My appearance before the Antitrust and Monopoly Subcommittee 
of the United States Senate Committee on the Judiciary is at the re- 
quest of the Independent Oil Men’s Association of New England in 
order to express the association’s opposition to the amendment of 
section 2 of the Clayton Act as proposed in S. 11 and related bills. 

My company, along with 125 other independent oil companies in 
New England representing operations of every size and in every phase 
of petroleum marketing, compose the Independent Oil Men’s As- 
sociation of New England. 
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At its meeting on January 23, 1957, the board of directors of LOMA 
voted unanimously to appear at hearings through chosen representa- 
tives and otherwise to oppose vigorously S. 11 and related bills. 

The board based its decision generally on the following factors: 

1. The terms of the proposed legislative amendment are obscure 
and confusing, to be defined with finality only after many lawsuits and 
appeals to the ‘Supreme Court of the United States. 

2. Elimination of good-faith meeting of a competitor’s price as an 
absolute defense under tha C layton Act is an undue restriction of a 
businessman’s right to compete vigorously and to make price decisions 
vital to the success of his business. 

3. The proposed amendment would make jobbers, distributors, and 
subdistributors a legal liability to their suppliers, thus forcing sup- 
pliers to market their products directly to retailers, bypassing small- 
and medium-sized independent marketing companies, as the only sure 
method of avoiding liability under such amended act. 

4. Injury to independent businesses without any commensurate bene- 
fit to the consumer. 

The membership of the Independent Oil Men’s Association of New 
England includes 1 and 2 truck fuel-oil retailers, branded gasoline, 
and fuel-oil jobbers, ocean terminal petroleum yroducts wholesalers, 
inland terminal wholesalers and retailers—in other words, the whole 
spectrum of petroleum marketing. 

These companies are independent, run by men who own them who 
make up their mind as to how much to buy and sell. Each member of 
our association, whether he be branded gasoline jobber, fuel-oil ocean 
terminal wholesaler, retailer household fuel dealer, unbranded (in- 
dependent) wholesaler of fuel oils and gasoline, or any combination 
of the above oppose this proposed amendment because no matter in 
what phase of petroleum marketing a person is, his ability to compete 
and in fact his survival itself is threatened by the apparently simple, 
innocuous words of the proposal. 

Bear this in mind, gentlemen, if you will: The more you restrict 
an_independent’s ability to compete, whether it be in the form of 
ee service, or facility furnished, the more you jeopardize his possi- 
vility of survival. 

Price and service being equal, the highly advertised and widely 
accepted product is preferred. 

Frankly, the people I represent here today have been competing 
with giant corporations for years, and still are doing so, and doing 
so successfully, I might add. 

Their survival and success has been directly attributable to the fact 
that each one of these companies can perform a particular function 
or functions better than an integrated company can. 

These smaller companies use the advantages of familiarity with the 
local scene, faster and better service, rapid top-management decision, 
and other things peculiar to their size or locality in their competitive 
effort. 

This proposal will definitely sound the death knell of branded gaso- 
line and fuel-oil jobbers by making them legally too hot for their 
major suppliers to handle. 

Senator Witry. How does that work ? 

Mr. Scanian. Well, it has been explained here before, Senator, but 
it works in this way: That under the second ruling, the sixth ruling, 
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but the second one under discussion in the Detroit case, that ordered 
Standard of Indiana to cease and desist selling to a wholesaler at the 
tank-car price gasoline which the wholesaler sells to retailers below 
Standard’s tank-wagon price to its retailers; in a situation like that, 
where a jobber is in a position to break Standard’s tank-wagon price, 
and if he does, Standard is liable, it boils down to the fact that if 
they can’t give the major supplier some assurance that there will be 
no breaking of the price, that they, the majors, would not be willing 
to risk having third parties expose them to liability. 

But the other side of the coin is that the more secure you make 
your assurance the more you run the risk of violating the McGuire 
Act, which forbids competitors to agree on prices. 

So you are caught on the horns of a dilemma here, and the only 
sure way for a major to avoid liability or any supplier, any person 
in interstate commerce, to avoid liability of a third party is to per- 
form the function himself, and that is what will happen, unfortu- 
nately, here. 

Senator Wirey. I think that is the clearest statement we have had 
as to that particular feature. 

Senator Dirksen. I direct your attention, Senator Wiley, to the 
bottom of page 1. Mr. Scanlan summarizes under four heads what 
he thinks the effect would be, and I think it is an excellent summary. 

Mr. Scantan. Thank you, Senator. 

The second point I would like to make is that this proposal will 
seriously hamper ocean terminal wholesalers of fuel oil and other 
petroleum products by restricting them in their competition with 
major branded products from tailoring their appeal to various kinds 
of customers and being forced to treat each one, preferable or not, 
the same way. 

In this way you are forcing the independent to act the way the 
majors act and are doing away with his inherent advantages, the 
basis on which his survival is predicated. 

In my last illustration where I put the major oil company, the ocean 
terminal operators and other terminal operators in our area are all in 
interstate commerce and may in turn—they are in turn, in the same 
position as a major in the sense that by selling to other people, those 
other people can actually by certain acts make them liable, and it puts 
them in this guessing game of reading their customers’ minds, and 
possibly trying to get some assurances that they won’t do certain 
things, which, as I say, may well lead them to violate another law. 

Senator Witry. You feel, then, that the present statute is adequate ? 

Mr. Scanuan. I feel that it is adequate and that it will do. This 

roposed statute will seriously hamper us, jobbers and wholesalers. 
es, I do, Senator. 

Senator Wixey. I understand that. Were you here yesterday when 
the station operators from Virginia were here ? 

Mr. Scantan. Unfortunately not. I was not able to gain admit- 
tance because of the crowd, Senator, but I do feel that this present 
statute is sufficient. 

Senator Wirey. I was going to ask whether you felt the present 
statute was adequate to take care of the situation if there was adequate 
enforcement. 

I would like to ask counsel that question now that it occurs to me. 

Do you think the present statute is adequate to take care of the 
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situation that was pretty well pictured for us here yesterday by the 
station operations in Virginia ? 

Mr. Drxon. I do not, sir, but I do think if all the Sherman Act 
charges that I heard here yesterday were prosecuted, there would be 
a lot of people in jail. 

Senator Witey. That is a pretty good answer in the affirmative, 
isn’t it? 

Mr. Drxon. It is part way, but, when you get down to the price- 
discrimination charges that would come there, there would be a great 
deal of good-faith defense interposed. 

You understand what we heard here yesterday. They made these 
station men agree to fix and maintain prices beyond that stage. 

Senator Witry. What you are saying then is very definite and 
I think it should be clear that there is inadequate enforcement of the 
law by the enforcement branch. 

Mr. Drxon. I think there is, if all that information is brought to 
the attention of the Federal Trade Commission and the Department 
of Justice, that something ought to be done very quickly. 

Senator Keravuver. I had in mind this morning to ask this of my 
colleagues on the committee. There were several charges made yes- 
terday that the present laws were not being enforced. I want to in- 
quire about sending a copy of the record of that part of the hearing 
to the Federal Trade Commission and the Department of Justice for 
examination and to see whether they can extend those retailers any 
protection under the present law. 

Senator Dirksen. Mr. Maclver testified this morning they had 
no difficulty in trying to make a case in Birmingham under existing 
law, or in Jacksonville, Fla. 

Mr. Dixon. Yes, I heard that. 

Senator Dirksen. Mr. Egre, this may not be a fair question. I 
don’t know whether I dare ask you for any comment, otherwise I will 
withdraw it. 

Do you agree with Mr. Dixon’s observation? If you would rather 
not answer, it would be perfectly all right. 

Mr. Eare. I would rather not. 

Senator Dirksen. All right, sir. 

Senator Winey. If it is the judgment of counsel for this committee 
that the facts constitute violation of any law, I think that it is our 
obligation to communicate those facts to the other branches of 
Government. 

I would also say that it would appear to me if the situation is 
as was pictured—and I am not assuming that it is because I have 
seen enough in the law business to know that people are like lawyers, 
they are advocates of their proposition and not judicial—but if it 
appears that their facts sustain the position, I am satisfied that 2 
or 3 adequate prosecutions will clean that mess up. 

We may not need additional legislation. But, apparently there is 
laxity in permitting power—I don’t care whether it is political, 
economic, religious power or anything else—to exercise itself auto- 
matically. There is no question that there seemed to be a lack of 
consideration for men who had been employed and served an organ- 
ization, and who are now in deep water because of this price war. 

This seems to be a failure of the company itself to recognize that 
public relationship which is more than between master and servant. 
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It is a relationship that intereferes with all society and makes 
people see red at times. That is what I don’t want to happen in this 
country—for people to see red. That makes people see red. 

Senator Dirksen. Mr, Chairman, summing up that testimony, we 
are in no position to determine whether some informal allegations 
may be made in that inquiry which would ultimately go to the 
Commission. 

If they took that set of facts and gave us a determination of it, 
would be in the nature of a prejudgment and certainly the ain 
would not want to be in that position. 

Senator Keravuver. I don’t want it to be sent over for any purpose 
of giving us any information or any judgment. It did seem to me 
that in yesterday’s testimony facts were brought out which indi- 

‘ated possible price fixing , possible coercion and other kinds of dis- 
crimination that may or ‘may not be covered by section 2 of the 
Clayton Act, some of which I thought might be cured by this amend- 
ment, and some of which I thought might, if the facts stand up, 
be in violation of present laws. 

So I think they should be sent over, not for the purpose of giving 
us any appraisal but for the purpose of informing the Federal "Trade 
Commission and the Department of Justice of such facts as they are. 

I agree with my colleagues that it would be the right thing to do 
and with your concurrence we will order that copies of the transc ript 
of that part of the hearing yesterday be sent to the Federal ‘Trade 
Commission and the Antitrust Division of the Department of Justice 
for their information and consideration. 

Senator Dirksen. There would be no objection to that. 

Senator Kerauver. If there is no objection, it will be done. 

We have gotten off on something else here, Mr. Scanlan, so you go 
ahead. 

Senator Dirksen. He has two more paragraphs. 

Mr. Scanuan. Thank you, Senator. 

I would like to reiterate that in our best judgment S. 11 would put 
a premium on bypassing the independent terminal fuel oil whole- 

saler, which would result in a monopolistic marketing situation, 
which would affect in New E ngland greater than 50 percent of the 
present fuel oil wholesaling operation, and which would seriously 
harm fuel oil dealers or retailers, by limiting their sources of supply. 

The advantages of a widely recognized br and would be emphasized. 
Two standards of operation would be set; one for those persons in 
interstate commerce, and another, and perhaps wiser one for those 
in the same locality who are not in interstate commerce. 

It would wipe out the independent segment of our dual oil market 
in New England. It will be bad for the consumers. 

By my appearance here, I am pleading for every independent oil 
man in New England, large or small, and it seems ironic but unfor- 
tunately true that possibly the vast majority of these hardy specimens 
who have spent lifetimes building sound family businesses, in the face 
of every challenge that competition, wars, taxes, and changing eco- 
nomic times could fling, will find themselves legislated out of business 
by this proposal, which is supposed to aid small business. 

Senator Keravuver. Mr. Scanlan, you have made your point very 
clearly and we appreciate your appearance here. 

Mr. Scanuan. Thank you very much, Senator Kefauver. 
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To answer your question, Senator Wiley, it will take place under the 
same method, it will happen under the jobber function, namely, these 
people in interstate commerce will not be able to charge two different 
prices; thereby they will be restricted in trying to meet competition. 
When they are hampered that way they are not able to operate as an 
independent should. 

Thank you, Senator. 

Senator Keravuver. Thank you, sir. 

Mr. Schuster, you asked for the subcommittee to give you an early 
hearing and at iong last you are here. 

Mr. Scuuster. Thank you, Senator. 

Senator Kerauver. Your Senator spoke highly of you and we 
appreciate his commendation of you. You have a brief statement. 
Do you wish to read it? 

Mr. Scuuster. Yes, I would like to read it, Senator. It is brief. 
I have not gone into a lot of detail in it, I have no legal training so I 
have kept it brief. That is the only way I know how to do, so if 
there are any questions, I will try to answer them if I can. 

Senator Keravuver. All right, sir. 


STATEMENT OF FRANCIS J. SCHUSTER, EXECUTIVE VICE PRESI- 
DENT, TROY OIL CO., APPEARING ON BEHALF OF INDIANA INDE- 
PENDENT PETROLEUM ASSOCIATION, INC. 


Mr. Scuuster. My name is Francis J. Schuster. I am executive 
vice president of the Troy Oil Co., located at 820 Troy Avenue, in the 
city of Indianapolis, Ind. 

I am appearing here today on behalf of the ‘Troy Oil Co. and the 
jobber organization of my State of which I am a member, the Indiana 
Independent Petroleum Association. 

Senator Dirksen. How many members do you have? 

Mr. Scuuster. We have about 160 members, Senator. 

Senator Dirksen. Do you have any notion of the investment that 
jobbers have in this business ? 

Mr. Scuuster. Senator, it would be strictly a guess. Some of our 
jobbers are quite large. Some of our jobbers—in fact, one of our 
jobbers has an investment, I would say, that would exceed $3 million. 

Our own investment probably only runs maybe a quarter of a million 
dollars. Some of them may be down to $25,000 or $30,000. I would 
say that would be the range, Senator. 

The Troy Oil Co. was started in June 1930 by my father, Frank J. 
Schuster. I helped to cut the pipe and erect the bulk plant, and have 
been working here steadily since I was 16 years old. I have had the 
active management of the Troy Oil Co. since about 1944. 

Troy Oil Co. is a closed corporation with only three stockholders— 
my father, my brother-in-law, and myself. We are only small po- 
tatoes as an oil company goes, but everything we have made is right 
there. We have had to plow back every bit of capital in order to grow. 
_ We are staking what little money we have on our ability to compete 
in our oil industry. I personally think we can do that if we are not 
legislated out of that opportunity. 
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The thing that gives me great concern is the opinion of the editors 
of the Harvard Law Review in an article discussing the Detroit case, 
that “the jobbers will suffer most.” 

I know that was belabored this morning, but it is one of the things 
that concerns me. 

The editors further stated that in their opinion 

He (the jobber) will either be eliminated from the distribution process by 
his supplier or suffer a limitation of his freedom of action through some form 
of resale price maintenance. This result would seem anomalous, since the statute 
was designed to protect small businesses, and especially middlemen. 

The Troy Oil Co. as a jobber sells fuel oil at wholesale to both re- 
sellers and consumers. We also sell at retail to many thousand house- 
hold consumers. We also operate a fleet of transport trucks in a 
common carrier petroleum operation. We also sell tires, batteries, and 
other accessory items to both our own service stations and to car dealers 
and garages in Marion County and the surrounding area. 

We market gasoline in several ways: We sell to the consuming 
trade both in the tank wagon and transport lots; we also sell gasoline 
in transport quantities to private brand retailers; we also sell gasoline 
to service stations as a jobber of branded petroleum products pur- 
chased from Tidewater Oil Co. under the brand name of Flying A. 

We started in the business as a distributor for Tidewater 27 years 
ago, and have been doing business with them to the present date. I 
might digress at this point and point out that we buy petroleum prod- 
ucts from other suppliers, such as Ohio Oil Co., Sun Oil Co., Ashland 
Refining Co., Rock Island Refining Co., and Gaseteria, Inc. 

I make this point to show that we are not, and I want to emphasize 
the “not,” controlled or obligated to any supplying company to the 
extent that I have to appear before this committee in behalf of these 
supplying companies. 

I am not an attorney and have had no legal training, and I some- 
times have difficulty understanding and interpreting the law together 
with its many rulings. However, most of the time I get along together 
with help from my legal advisors. I have never read anything that 
has left me any more confused than §. 11. 

I have spent many hours reading, studying, and listening to interpre- 
tations of the many potential results of this bill. It seems to me that a 
bill such as this leaves the opportunity open for some interpretation 
that could put us out of business. We operate one service station with 
salaried operators. As I understand this bill, I would have to pay my 
supplier, which is in this case the Tidewater Oil Co., selling us branded 
products, the same price as they would sell to another retail service 
station operator—that is, we would not be buying at our usual jobbers’ 
price. 

At our request and very urgent insistence, Tidewater Oil Co. is 
building service stations in Indianapolis which they will operate 
under the lessee plan. This will create dual distribution. This we 
desire very much, because we have arrangements made with the Tide- 
water Oil Co. to warehouse and supply these stations with products. 

In other words, we believe that we will accomplish what most jobbers 
are trying to do without having the backbreaking investment in 
service station properties, and we will still supply them. And I do 
not want a deal such as this ruined by S. 11, or any legislation. 
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The Troy Oil Co. sells gasoline to private brand retail service station 
operators. ‘This gasoline is purchased from one of several sources. 
Let’s consider, for i instance, one of them, Gaseteria, Inc., who purchases 
from Phillips Petroleum Co. We send our transports to the Phillips 
terminal and deliver the product to our private brand retail service 
station operators. As I understand S. 11, Phillips Petroleum Co. 

vould then of necessity be obligated to sell their dealers at the same 
price we sell ours. 

Gentlemen, under S. 11, I believe the net result would be the Troy 
Oil Co. would have one less supplier. 

I want to make—the Senator made an observation this morning 
that he was trying to help us. I know he is sincere in that. I might 
make this point: We have a lot of problems, I am not denying that, 
with our competition and in our industry. It is not an industry which 
is free of problems. 

You said you want to help us. I would like to know or have an 
idea, possibly, how we would be helped in one of our real problems 
that we have there. For instance, we have a local refiner in the city 
of Indianapolis who does sell to a lot of cut-price service stations, 
which probably gives us our greatest problem, cut-price operations, 
which causes the markets to go bad. 

That company is a loc: “ally owned company. They are in Indiana, 
refine in the city of Indianapolis or just ouside, and sell product 
to these retail operators who are 1, 2 and 3 service stations, and they 
are our principal source of trouble. 

I am just wondering how this S. 11 might help us in that respect, 
because they are intrastate in their operations. 

Senator Dirksen. It won't. 

Senator Kerauver. What do you do with them now? 

Mr. Scuuster. We meet them, Senator, one way or another. 

Senator Kerauver. If you meet them, then—— 

Mr. Scuuster. But it is one of our problems. Our suppliers help 
us in many cases to meet these problems. 

Senator Kerauver. I cannot see that it would change your 
situation. 

Mr. Scuuster. I was just interested in that. 

Senator Dirksen. Bear this in mind; that intrastate refiner and 
distributor is not under the Robinson-Patman Act in any way 
whatsoever. 

Mr. Scuuster. We know that, Senator. 

Senator Dirksen. The Federal act will not apply to it. 

Mr. Scuuster. That is right. 

Senator Dirksen. But it will apply to you. 

Mr. Scuuster. That is right. 

Senator Keravver. But it does apply to you now. 

Mr. Scnuster. Yes. 

Senator Dmxsen. That is, it applies as far as they have gone. 

Mr. Scuuster. Yes. 

Senator Dirksen. But, you see, here is your problem if you are 
dealing in intrastate commodities, of trying to lower prices to keep 
your customers, and defending your position as an absolute de- 
fense, on the ground that you are doing it in completely good faith 
to meet it. If there is a finding that competition has been lessened 
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or a monopoly has been promoted, then it is your burden, my friend. 

Mr. Scuusrer. Senator, I am buying from that refiner to sell to 
meet competition from time to time. I do that. 

Senator Dirksen. In addition to that, you are in interstate com- 
merce on the rest of your products. 

Mr. Scuusrer. Yes. It is quite a complicated operation, Senator. 
We have a lot of things to consider. 

Senator Kerauver. Are you really in interstate commerce? How 
are you in interstate commerce ? 

Mr. Scuuster. Well, Senator, that is something I have never been 
able to know, exactly. The Wage and Hour Commission tells us 
we are definitely in interstate commerce. 

Senator Keravver. I think there is no doubt about it from the 
standpoint of the wage and hour law, but how do you get into 
interstate commerce for purposes of this legislation? Do you make 
sales across State lines? 

Mr. Scuuster. No, Senator. It comes by pipeline to various ter- 
minals in Indianapolis, and we get it from these pipelines. 

Senator Keravuver. Then you put it in your sak or your 

Mr. Scuuster. In our transports. We haul it to service stations, 
deliver it directly to consumers in some cases. 

Senator Kerrauver. Title passes to you when you get it in your 
service stations or tanks ? 

Mr. Scuusrer. Yes, I would say so, and yet I have had some ad- 
verse rulings on that. 

Now again, I don’t know how this will ever be interpreted. That is 
my point, Senator. I don’t know what the yardstick, as Senator Dirk- 
sen said, I don’t know what yardstick will be used. 

The wage and hour law uses the yardstick, they say that started out 
from the refiner. We have an obligation to buy so many gallons from 
our refiner. Title passes when it is at the refinery. 

Senator Keravuver. I think I will say S. 11 does not affect you one 
way or the other, whether you are in interstate commerce or not. It 
does not touch the interstate commerce section. So the question 
whether you are in interstate commerce or not in interstate commerce 
is not affected by this law. 

Offhand, it looks to me as though there is a rather close question as 
to whether you are actually engaged in interstate commerce or not. 
But that, of course, depends on a lot of facts, and you would have 
to—— 

Mr. Scuuster. That isright. I realize that. 

Senator Dirksen. But one agency of Government, namely, the Fair 
Labor Standards Administration of the Department of Labor, has 
found that the jurisdiction of the commerce clause extends to you, and 
you pay your personnel accordingly, do you not? 

Mr. Scuuster. We can’t take a chance. 

Senator Dirksen. Sure. 

Mr. Scuvsrer. We have to try to live to the ultimate what we think 
the interpretation would be so that we are not in jeopardy. That is 
why we would like to know what interpretation would be made on it. 

Senator Dirksen. You have a right to assume, if the Federal Gov- 
ernment through one mouthpiece says that you are in commerce, that 
it would be strange if some other mouthpiece said that you were not. 
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Mr. Scuuster. I don’t know, Senator. 

Senator Dirksen. Of course, the conflict of laws and interpretations 
is one of those bewildering things. 

Senator Krerauver. You have made a clear statement, and we thank 
you, Mr. Schuster. 

Mr. Scuuster. Thank you, Senator. 

Senator Kerauver. Mr. B. T. Bonner, Georgia Oil Jobbers Associa- 
tion. 

Mr. James Swanson of Georgia is with you, Mr. Bonner? 

Mr. Bonner. He is. 

Senator Krrauver. Is Mr. Swanson your lawyer ? 

Mr. Bonner. No, sir; he is not. 

Senator Kerauver. Mr. Bonner, Senator Talmadge said he would 
like to be here to introduce you personally. He spoke of you as a good 
citizen of Georgia. We appreciate your coming here, and also Mr. 
Swanson, 

Mr. Bonner, are you speaking for yourself and Mr. Swanson? 

Mr. Bonner. For myself and the Georgia Oil Jobbers. 

Senator Keravuver. All right, Mr. Bonner. 


STATEMENT OF B. T. BONNER, ON BEHALF OF GEORGIA OIL JOBBERS 
ASSOCIATION, ACCOMPANIED BY JAMES SWANSON 


Mr. Bonner. My name is B. T. Bonner. I am appearing here on my 
behalf and on behalf of the Georgia Oil Jobbers Association. Iam an 
independent oil jobber engaged in business in Newman, Ga. 

I started out in the oil business 25 years ago operating a gasoline 
service station. Over the years, I have been able to build to a jobber- 
ship by working long hours, saving and skimping, as well as borrowing 
all that my credit would allow—and in some instances, possibly more 
than my credit would allow. 

My situation is comparable in many respects to that of the hundreds 
of independent jobbers in the State of Georgia, although each of us 
may vary in some respects in the amount of territory that we sell in, 
the way and manner in which we buy our supplies, the way we dis- 
tribute those supplies, and in the relationships we have with our 
suppliers, particularly in those instances where we may compete with 
them. 

The jobbers in my State oppose S. 11 and a similar bill in the House. 
We believe that this legislation has so many confusing and undeter- 
mined potentials that it would be unsafe for a jobber to continue op- 
erating his business if the bill was passed. 

Jobbers in our State have consulted with lawyers and many of them 
have read the testimony, or a part of the testimony, on the legislation. 
We think that any bill that is as subject to as many misunderstandings 
as this one is should not be passed until there is a better general under- 
standing of the effects it will have on the distribution and sale of 
petroleum products. 

Maybe by outlining the way I do business, it will show you the con- 
fusion that I will be confronted with if this bill becomes law. I have 
an exclusive franchise for the jobber distribution of petroleum prod- 
ucts for the Cities Service Oil Co. in Coweta County. I have my own 
storage facilities and trucks with which I deliver Cities Service gaso- 
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line to independent dealers in that county. I own four service stations 
which I lease to independent dealers for operation, and in turn sell 
them their products. 

Less than 40 miles away, my supplier, Cities Service, is engaged in 
selling gasoline and other products to independent service station deal- 
ers, although in that area they sell direct, rather than using a jobber for 
wholesale distribution. 

In addition to this distributorship, I sell gasoline and fuel oil under 
an independent or private brand throughout the western half of the 
State of Georgia. In this latter operation, I sell gasoline to service 
stations as well as fuel oil to commercial accounts and other resellers. 
Sometimes the gasoline which I sell in my private operation is equal 
to the quality of the Cities Service gasoline, and at other times it is of 
lesser quality. 

The dealers who buy Cities Service gasoline from me in Coweta 
County compete with other dealers whom I sell private gasoline to just 
outside that area. There are times when I have to operate one or more 
of the leased stations—when one dealer gives up the lease until the 
time I am able to get another dealer to take over the lease. 

I sell to all the Cities Service dealers at the same price except when 
one of them may be facing lower price competition, at which time I 
try to assist him in order to meet this competition. 

If the whole county, or any part of it, gets involved in a price war— 
which I, incidentally, have not started—my supplier sometimes has 
to help me so that I can help the dealers; thus both of us can stay in 
business. Without this help, neither I nor my independent dealers 
could last very long during a price war. 

The Cities Service gasoline I acquire at their Atlanta terminal I 
transport with their own trucks, either to my bulk storage tanks or 
direct to the service stations. Most of the other gasoline and fuel oil 
which I purchase for my private brand operation is acquired in 
Tuscaloosa, Ala., and transported, interstate, to my customers in 
Georgia. 

There is hardly a day that passes but what I must grant one or 
the other of my dealer customers a little better price. either to hold 
them as a customer against offers from my competitors, or to assist 
them in meeting price competition. 

I am told that the Robinson-Patman Act and 8. 11 would not apply 
to a person unless they are engaged in interstate commerce. In my 
case, part of my business is in interstate commerce and part of it may 
not be in interstate commerce. Frankly, the laws are so confusing to 
me that I don’t know when I am in interstate commerce and when I 
am not. So I will just have to assume that everything I do is in inter- 
state commerce—or at least the sales from my suppliers to me are in 
interstate commerce. 

It is also my understanding that in the Standard of Indiana case, 
the Federal Trade Commission told Standard that they couldn’t sell 
to any of their dealer customers at a price cheaper than they sold to 
other dealer customers. If this is true, then where do I stand with 
Cities Service selling dealer customers 40 miles away at one price, and 
selling to me at another price during the period of time that I have 
to operate one of my leased service stations with salaried personnel 
because the dealer walked off and left the station ? 
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I presume Cities Service would stop selling to me if I sold any part 
of their gasoline at retail in competition with any of their dealers, 

I would also like to know where I will be if I am selling my 
unbranded gasoline, of the same grade and quality of Cities Service 
gasoline, to a dealer on the edge of Coweta County, while I charge a 
higher price for Cities Service gasoline to a dealer who competes with 
the first dealer. 

I was also told that in the Standard case, Standard was told that 
wid could not charge their dealer customers any more than their 
jobber customers charged their own dealers in the same area. Now, 
where does this leave me when I have to give a better price to my 
Cities Service dealers in order to keep them from other competitors ? 

As I understand it, this might be legal for me, but where does it 
leave my supplier, and how long w ill my supplier run the risk of 
being hauled on the car pet by FTC because of something I do? 

I would like to point out that I am what is generally known in the 
trade as a clean marketer. By that, I mean I try to sell at prices 
which will give me a reasonable profit and at as nearly the same price 
to all of my customers as competition will permit. I understand 
the bill doesn’t stop me from discriminating in order to meet com- 
petition, but that it does say if the result of my discriminating may 
lessen competition, then either I am in the soup or my supplier is in 
the soup. 

Now, who can tell what the result of such a situation will be? If 
some fuel dealer gets a little better price and sees fit to cut his resale 
price, then, of course, a price war could develop and people would 
be hurt. 

I realize this may sound confusing because I am confused. I am 
not a lawyer and don’t attempt to say that I understand all the legal 
implications of this bill, but I do think that before you pass it, some- 
body had better do a little more checking to see how it is going to 
affect small-business men like myself and the other independent jobbers 
of Georgia. 

I have talked with some representatives from Georgia, and they are 
just as confused as I am. [If it is good business to pass legislation 
under such circumstances, then may the Lord help the small-business 
man. 

In conclusion, I want to thank you for this opportunity to be heard, 
and at the same time, if it is not out of order, would somebody on this 
committee tell me exactly how this bill can or may affect my business, 
or what I will have to do in the operation of my business to say out of 
the clutches of the Federal Trade Commission ? 

It may be that it is simpler for me to get out of business than to 
hire 15 lawyers to insure that I can stay in business. 

Senator Kerauver. All right, thank you, Mr. Bonner. 

Senator Witry. You understand, confusion has not stopped at the 
Georgia line. 

Senator Dirksen. Mr. Bonner, you are really in a fix. You see, on 
that gasoline you cart over from Tuscaloosa, Ala., and that you market 
under your private brand name, you certainly are in interstate com- 
merce. 

Mr. Bonner. Yes, I realize that. 

Senator Dirksen. There are probably some a ts of your opera- 
tion where you are not in interstate commerce. So, on one side of 
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the road, you come under the Robinson-Patman Act, and on the other 
side, you do not. After you are up against the gun a few times, you 
cannot tell what you will have to do. 

Mr. Bonner. Well, I would just like to know what I can do about 
different prices when I sell to so many different types of people. 

Senator Witry. You came to the wrong place. 

Mr. Bonner. I sell fuel oil to manufacturers. That is the largest 
part of my business, and they are all in interstate commerce. They 
use the fuel oil to heat the buildings and fire the boilers for the machi- 
nery, and things like that. 

I have to sell them at a different price than I would sell to someone 
that was going to resell it. 

I also have a different thing there that I don’t think the average 
jobber has to come in contact with. I sell the major oil companies 
as much product as I buy from them. Where will I come in there? 
I sell just about everybody some product that is in the oil business 
in my territory, and at different prices. 

Senator Wirey. At a different price? 

Mr. Bonner. They sell at different prices. 

Senator Wier. You really have got competition down there. 

Senator Dirksen. Some representative testifying yesterday spoke 
about guilt after the fact. You would find out afterward, much to 
your sorrow, if you were not clear as to what you could or could 
not do. And, Mr. Bonner, I do indeed appreciate your feeling of 
calculated confusion. 

Mr. Swanson. That is the reason we oppose §. 11. 

Mr. Bonner. I would certainly like for someone to clear me on 
it, and tell me what to do. 

Senator Kerauver. We have an idea you are getting along all 
right, Mr. Bonner. 

Senator Dirksen. Of course, I want to make an observation there, 
because a number of times it has been observed in the course of the 
committee hearings something along that general line, but it must 
be borne in mind that the Senators who will pass upon this matter 
finally are not going to be sitting on the Federal Trade Commission, 
and they absolve themselves from all responsibility. They put it 
on the books and let an executive agency administer it. 

But you, Mr. Bonner, will be in the unfortunate fix of other people 
who may be charged and go before a wholly different group, and 
there will be no Senators sitting on that Federal Trade Commission, 
believe me. 

So you see, you put your finger on a very, very serious situation. 

Senator Witry. We have got a set of facts here that is a little 
different from what we have had before, and it is good to have 

those facts. 

Senator Dirksen. Indeed so. 

Senator Witey What we want now are the brilliant intellects of 
the lawyers who serve your association—one of them is setting along- 
side of you—who can tell us what the remedy is. Don’t just say 
nothing. Just say you recognize there is a disease, and there is a 
disease. You could not listen to what I heard yesterday and what 
I know exists in other lines—the drug industry and others—of unfair 
competition. In fact, it is striking at smal] business, let’s be frank 
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about that, so much so that there is a national concern about it. We 
cannot ignore that concern. 

But what we have got to make sure of is that we do not take the 
knife out and kill the patient. That is the thing that I am inerested 
in, and that is where I want your judgment later, Mr. Ellis. 

Senator Dirksen. You said you had quite a lot of members in 
the Georgia association. How many do you have? 

Mr. Bonner. I think as of now, we have just over a hundred, 
maybe 103. 

Senator Kerauver. Thank you very much, Mr. Bonner. We ap- 
preciate your being here. 

Mr. Bonner. Thank you, Senator. 

Senator Krrauver. Thank you, Mr. Swanson. 

Here is Mr. Jess J. Taylor, from South Dakota. Senator Case 
talked to the committee about your appearance, and we are very glad 
to have you here. 

Mr. Taytor. Thank you very much, Senator. 

Senator Witry. Are you glad to be here? 

Mr. Taytor. No, frankly, I am not. 

Senator Kerauver. You may proceed. 


STATEMENT OF JESS J. TAYLOR, ON BEHALF OF THE INDEPENDENT 
OIL JOBBERS ASSOCIATION OF SOUTH DAKOTA 


Mr. Tayvor. I think if it meets with your approval, I will read my 
statement. It is very short. 

Senator Kerauver. All right, Mr. Taylor. 

Mr. Taytor. My name is Jess J. Taylor, of Sioux Falls, S. Dak. I 
am appearing here on behalf of 400 independent oil jobbers in the 
State of South Dakota. 

Senator Winery. Is that all of them ? 

Mr. Taytor. No, there are about 425. There are about 400 that be- 
long to our association. 

These 400 jobbers distribute well over 50 percent of all petroleum 
products sold and consumed in our State. It is estimated that we 
supply at least 75 percent of all products sold to farmers—most of 
which we sell on credit. 

All of the petroleum products sold in South Dakota originate from 
outside the State, most of it being brought in by pipelines and trans- 
port trucks. 

Senator Witey. Interstate ? 

Mr. Tayvor. I don’t know. We pick it up at the terminals. 

Senator Witry. You haven’t any oil wells in South Dakota, have 
you? 

Mr. Tayrtor. We have no refineries in South Dakota. We have 
about three oil wells now. 

Senator Witry. Yes. It is North Dakota where they struck oil. 

Mr. Taywor. That is right. 

Senator Witey. Thank you. 

Mr. Taytor. We have three right on the South Dakota line just 
over from North Dakota. We are hoping to have others. 

Most of us purchase our product from the supplier’s terminal in 


South Dakota. However, there are some jobbers who transport their 
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own product by truck from other States. I am frank to state that I, 
as well as the jobbers in my State, are confused and bewildered as to 
what the effect of S. 11 will be on our businesses. 

We have been told that on our sales if they are in intrastate com- 
merce, we will not be affected. This we view with some suspicion, be- 
cause for the past several years, more and more of our activities that 
were normally considered as intrastate commerce have by some twist 
now become interstate commerce. 

We fear that even if we are exempt in our sales now, this evolution 
toward the end of interstate commerce may soon cover us. 

On sales to us by our suppliers, we are even more confused as 
to whether such sales are in interstate commerce. 

I am not going to present any long-winded statement to this com- 
mittee, since I know there will be many others more capable than I 
of discussing all of the potentials of this bill. To arrive at our con- 
clusion of opposition we have sought counsel, both from within and 
without. 

We have reached the unanimous conclusion that any legislation 
which could possibly impair our right to buy at a better price than 
our competitor or which could impair our right to meet the prices 
of our competitors in our sales is unAmerican and contrary to all 
established concepts of doing business in this country. 

We have our problems with the major oil companies, but we are 
not as yet ready to come to this Congress and ask that our competitors 
be shackled while we are permitted to sell as we please. We still 
believe that this country was founded and grew on the principle 
that laws were built for big and little alike, and that those who were 
willing to hustle, sweat, and pit their own ingenuity against that of 
their competitors would somehow be able to survive, 

Frankly, gentlemen, we think you would be doing the small-busi- 
ness men of this country more good if you concentrate on helping 
them to help themselves, rather than attempting to build for them 
a feather bed in which the incompetent and inefficient could sleep 
as comfortably as those who are willing to work. 

We endorse the statement made by Otis Ellis, general counsel of 
the National Oil Jobbers Council. I would suggest further that 
if you really want to help the small-business man, do something 
about his tax burden so that he would have a little money left to 
carry him through the lean years and otherwise expand and modern- 
ize his business in order to keep pace. 

Senator Wirry. By that last statement, you mean reduce the rate 
on the first $25,000 ? 

Mr. Taytor. Well, frankly, I would like to have it left like it is. 
I was born and raised on a cotton farm, and started in the oil business 
30 years ago, and I am thankful that I have lived in a country that 
would let me do as well as I have. 

Senator Wirry. You were talking about helping the small-busi- 
ness man in taxes. That is one of the arguments we are going to face, 
I suppose, in the tax revision bill—the matter of exemption or reduc- 
ing the rate on the first $25,000 of small-business enterprises. 

I did not know whether you had that in mind. Never mind answer- 
ing that. 

Mr. Taytor. No; I haven’t. I think we have got to pay taxes, and 
we recognize that. 
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Senator Keravuver. Mr. Taylor, we thank you very much. 

Come around, Mr. Eustis. 

Mr. Eustis. Senator, Mr. Hobbs has kindly agreed to sit beside 
me in case I miss any questions. I find in my old age, my ears are 
not as sharp as they used to be. 

Senator Kerauver. Very well. 

Mr. Hobbs, what is your full name? 

Mr. Hosps. My name, sir, is Claude Hobbs. 

Senator Keravver. Are you the attorney for Mr. Eustis ? 

Mr. Eustis. He is with the Manufacturing Chemists Association, 
and Iam a member of that association. 

Senator Keravuver. All right, Mr. Eustis. Are you going to read 
your statement ? 

Mr. Eustis. May I stand, sir? 

Senator Kerauver. You can either stand or sit down. 

Mr. Eustis. It is easier for me standing, sir. 

Senator Krauravver. All right, Mr. Eustis. 


STATEMENT OF A. H. EUSTIS, BOSTON, MASS., ACCOMPANIED BY 
CLAUDE HOBBS 


Mr. Eustis. Honorable gentlemen, my name is Augustus Hemen- 
way Eustis. Iam a citizen of Massachusetts. I was born on October 
7, 1877, at Milton, Mass., and still live at the same address. 

I was educated at Milton Academy, Harvard University, and Massa- 
chusetts Institute of Technology. 

I received degree of bachelor of arts 1901 at Harvard; master of 
arts, 1902 at Harvard; did not receive a degree at Massachusetts Insti- 
tute of Technology, reene 1 studied mining engineering under Pro- 
fessor Richards for 1 year. My edue ation was primarily in engi- 
neering. 

I am a member of American Institute of Mechanical Engineers, 
American Society of Refrigerating Engineers, and the American So- 
ciety of Electroc hemical Engineers. 

My experience for the first half of my life was in mining. Since 
about 1920 my work has been mostly in chemical manufacture. 

I became vice president of Virginia Smelting Co. when it was 
incorporated in 1909. In 1932 I was made president, which office I 
hold today. 

This company discontinued smelting about 1920 and became pri- 
marily a chemical manufacturer. The works and main office of the 
company are at West Norfolk, Va. The company became a member 
of the Manufacturing Chemists’ Association on January 17, 1923. 

This association either has appeared or will appear before you at 
these hearings on S. 11, and they have kindly allowed me to read their 
statement against this bill which is already on file with this commit- 
tee. I agree wholeheartedly with the statement which they are 
presenting. 

I have watched with much concern the recent trend of companies 
small and large to combine, creating a larger company which quite 
often produces dissimilar products. I have even wondered if the 
Virginia Smelting Co. would some day have to do likewise. I still 
hope not, but I can’t help wondering. 
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To put this another way, the lot of the small company seems to be 
becoming more difficult. 

This though is the foundation of my request to appear here before 
you today while you are considering this bill, S. 11. 

I firmly believe that this bill, if enacted, will make it harder for 
small companies like the Virginia Smelting Co. to continue to exist. 

I realize that some people think this bill will help small com- 
panies. I think quite differently on this. I have been actively con- 
cerned in the business of producing and selling various chemicals for 
approximately 36 years. My company is a small one. We have ap- 
proximately 335 employees. 

My experience convinces me that this bill will not help but will re- 
tard the small companies. As I see it, the adverse effect will be in 
selling, and selling is just as important as manufacturing. 

Tn all my life, first in mining and selling pyrites, and later in manu- 
facturing and selling chemicals, I have found that the seller has to 
meet the competition of others seeking the same markets. I can 
give you an illustration which happened recently in our company. 
Naturally, I don’t want to identify the individuals or the product, but 
this actually is happening right now. 

We have a customer to whom we have been selling product A for 
more than 15 years. He uses this product in his manufacturing process. 
The reason we have had him as a satisfied customer during these years 
is that we have helped him with technical advice and service. 

We do not just deliver product A to him and collect his money. We 
advise him on the types of equipment to use, how to feed the product 
into his process, and what controls to maintain. 

Recently, another company which manufactures product A sent a 
jobber to approach our customer and offer him product A at a slightly 
lower price than ours. The customer told us about this and said the 
jobber could not give him the technical assistance and service he needs 
from us, so he turned down the jobber’s offer. 

Next a salesman of the competing manufacturer went to our cus- 
tomer and offered him product A in the name of his jobber at a con- 
siderably lower price. The customer’s plant manager felt he could 
not continue with us in the face of the price differential and we, there- 
fore, have to decide whether to cut our price or to lose our customer of 
the last 15 years. 

We shall probably meet the lower price. We believe that we have a 
right to do this under the Robinson-Patman Act as it stands today. 

3ut if this act is amended as proposed in S. 11, we believe that in 
the case of a similar decision we would either have to make the price 
reduction to all our customers for product A, or assume an indefinite 
liability which would be almost impossible to evaluate at the time we 
would have to make the decision. 

We would also have to consider what our liability might be if the 
price reduction had to apply to two or three of our customers, instead 
of only to one, since this obviously would have a greater competitive 
effect. 

In the chemical industry particularly, the competition appears where 
least expected, and in any selling if the seller does not meet the com- 
petition, he loses the customer. The seller may often have worked 
with the customer for years educating him how to use the seller’s prod- 
uct to his advantage. 
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The unscrupulous competitor will seek to take advantage of the 
knowledge taught to the customer by cutting the price which is a lot 
cheaper than teaching another customer how to use the particular 
product. Up tothe present, the original seller has been allowed to meet 
the competitive price and this usually holds the customer, who is grate- 
ful for the help he has received, but naturally does not want to pay a 
higher price for the product. 

if you now enact 8. 11, as I understand it, the seller, if he meets the 
lower price offered by a competitor, might be breaking the law unless 
he reduced his price to all his customers for that particular item. 

A small company usually does not have the financial strength to cut 
its prices on even one product across the board. This is the point where 
the large company would have a definite advantage over the small 
producer, because the large company manufacturing and selling per- 
haps 10 or 100 times as many products as the weal producer could 
afford to reduce his price to all his customers on one product and thus 
discourage the price competition. 

I have actually seen this happen and this type of selling is what has 
persuaded me to come here and try to explain to your committee the 
extra disadvantage that the proposed bill would place on the small 
producer. 

I want to turn now to a general but very real consideration which 
my whole life has taught me. If our Government really wants to en- 
courage the creation of and promote the success of small companies, 
I urge them to be guided by the following considerations: 

Gentlemen, the way you can help us little fellows most is to pre- 
serve for us the greatest freedom of action possible. 

Every law or ruling which tries to tell us and everybody else what 
we may do and may not do makes our life more difficult, and Iam here 
to assure you gentlemen that the life of a small company today is not 
an easy one. 

I thank you for listening to me, gentlemen. 

Senator Kerauver. Mr. Eustis, we are impressed by your appear- 
ance. You have had a long and useful life, and we appreciate your 
interest in coming here and giving us your statement. 

Senator Wiley / 

Senator Winey. I want to thank you, sir, for a very challenging 
statement of fact that presents one of the issues that must be met 
without detriment to the business, like you have said. You have given 
us food for thought in your long years, and you are only a kid at that. 

Mr. Eustis. We get young again, sir. 

Senator Witry. The spirit never grows old, you know that, sir. 

Mr. Eustis. Right. 

Senator Witry. So I want to thank you, sir. 

Mr. Eustis. Thank you. 

Senator Keravver. Mr. A. M. Herringer, Jr., of Jonesboro, Ark. 

Mr. Herringer, Senator McClellan has sent us a message in com- 
mendation of you, and we are glad to have you present with us. 

Mr. Herrincer. Thank you, sir. I will thank him in person. 

Senator Krravuver. Your statement seems to be about 414 pages. 
Do you want to read it, or do you want to tell us about it ? 

Mr. Herrierr. I would like to have the opportunity to read it, sir. 

Senator Keravver. All right, sir. 
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STATEMENT OF A. M. HERRINGER, JR., ON BEHALF OF THE 
ARKANSAS INDEPENDENT OIL MARKETERS ASSOCIATION, AC- 
COMPANIED BY OTIS H. ELLIS, ATTORNEY 


Mr. Herrtncrr. My name is A. M. Herringer, Jr. I live in Jones- 
boro, Ark., and I am engaged in the oil business as a branded inde- 
pendent oil jobber as part owner and manager of Lone Star Co., Inc. 

I am appearing here today on behalf of the Arkansas Independent 
Oil Marketers Association as their president, and on behalf of myself 
and our small company. 

The Arkansas Independent Oil Marketers Association is a trade 
association with a membership of more than half of the oil jobbers in 
the State of Arkansas. Because we were advised that time and, conse- 
quently, the number to be heard here is limited, and because of the 
great expense of a trip to Washington, I will be the only oil jobber 
from our State to appear before you during the current hearings. 

Senator Keravuver. It seems to me like we had somebody the other 
day from Arkansas—— 

fr. Herrtncer. An oil jobber, sir? 

Senator Keravuver (continuing). I can’t remember. I thought so. 

Senator Witry. How many have you got? 

Mr. Herrtncer. We have about 100 jobbers in the State, sir. 

Senator Wiiry. All belong to the same association, do they? 

Mr. Herrincer. No, sir. We have a membership of about 55 of 
that 100. 

Senator Wirey. Is there any disagreement in your organization as 
to your position stated in this statement ? 

Mr. Herrincer. None, sir. 

Senator Witry. Have you any idea how the others that do not 
belong feel about it ? 

Mr. Herrincer. I haven’t had any opportunity to talk with them 
personally, sir. 

Senator Keravuver. All right, sir. 

Mr. Herrieer. I am here in opposition to S. 11 because I feel it 
necessary to explain how such legislation would affect me in my own 
small business and my fellow jobbers in theirs. 

I know an “oil jobber” has been defined to you many times, so I 
will not burden you with it here. 

However, I’m sure that you have noticed that there are several 
different modes of operation of an oil jobber, nearly all of which are 
represented in our great State of Arkansas. 

I believe that this bill should not be passed because, aside from other 
hidden ills that I am sure will crop up, both in our oil industry and 
other affected industries, it will be ruinous to me and to my fellow 
jobbers for the following reasons: 

A. Prevent my meeting competition in good faith in an affected 
area without reducing my price over my entire marketing area. I 
might say at this point that I operate from three bulk plants, each in 
its own marketing area. 

Margins in our business being as low as they are, a price cut in any 
of my three marketing areas is of serious concern; but if the situation 
is not of too long duration, and with some help from my supplier, I 
have been able to weather financially those of the past. However, a 
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reduction of any consequence in our selling price applied over our 
entire operation would be ruinous to us within a very short time unless 
our supplier came almost immediately to our rescue, absorbing 
practically all of the reduction. 

B. This bill would prevent my supplier from assisting me in the 
event of a price war without giving the same reduction to all other 
jobber customers over the entire country. 

It is obvious that my supplier could not afford to take such a step, 
not only from the standpoint of the severe loss such a move would 
cause them to have, but also because it would have the effect of spread- 
ing a price war over their marketing territory. 

For these reasons, I can foresee no help from my supplier in such 
a situation; and, for the reasons stated in A above, I would be forced 
out of business in a very few weeks. 

C. In cases in which any supplier, through its direct marketing 
operation, serves dealer accounts that compete with dealer accounts of 
any of their jobbers, known in the industry as “dual operation,” this 
bill will put the burden on the supplier to police the selling price of 
its jobbers to be sure that the dealers of each are buying at the same 
identical price, or open themselves to suit and prosecution. 

In my opinion, no major supplier can afford to take such a risk 
and will, therefore, have no alternative but to either close out his 
jobbers or to sell his direct marketing to the jobber and relegate 
himself to the role of supplier only. 

I doubt that any major supplier would consider such a move; and, 
even if he did, I am certain that few, if any, have or can get sufficient 
financial backing to take over a major company’s entire marketing in 
any given area. 

The conclusion is plain to me—elimination of the oil jobber as we 
know him today. 

D. This bill, as I understand it, would prevent my operation of any 
retail service stations for any period of time. I have two objections 
to this feature. One is that in order to train future dealer and dealer 
employee personnel, I see no other reasonable course but to operate 
one station on a permanent basis to facilitate such training. 

In no other way can I direct a retail operation, for the rest of the 
stations I service are operated and owned by independent dealers. 
The other objection is that I would be precluded from taking over 
any of the dealer outlets to prevent their closing and losing their vol- 
ume during any interim necessarily brought about by a change in 
dealer. 

This understanding is impressed upon me by a statement made by 
Senator Kefauver last June to a jobber from Detroit in which the 
Senator advised the jobber that one of the purposes of the bill was 
to prevent jobbers from operating retail service stations. 

Senator, I was present this morning at the hearings, and I heard 
you say that the intent of this bill was not to prevent my operating 
retail service stations and using my jobber discount in my ‘purchasing 
providing I didn’t use that discount to cut the retail price, and there- 
fore injure retail service station operators who were my customers. 

If I understood you correctly, I am sure that is your intention. The 
thing that concerns me is that from my very limited observation of 
laws and the intentions that were behind them when they were framed ; 
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and the application that was put to them by an entirely different de- 
partment of our Government, sometimes it seems to me to widely 
diverge from the intent. 

If that be the intention behind the bill, sir, may I urge, let’s let 
the bill say so. 

Senator Kerauver. Mr. Herringer, the basis for your statement is 
entirely fictitious. There is no semblance of any law, order, or any- 
thing, upon which to base this statement. 

It seems rather unusual to me that 5 or 6 of you have made ex- 
actly the same statement, almost in the same language. I wonder 
who coined this phrase that you have here. 

Mr. Herrtcrer. This statement is entirely my own. I wrote it my- 
self in longhand. I asked a young lady to type it for me. 

Senator Kerauver. Where did you get it from, Mr. Herringer / 

Mr. Herrincer. Where did I get what from? 

Senator Kerauver. Where did you get this statement that I said I 
wanted to prevent jobbers from operating retail stations? 

Mr. Herrinecer. Sir 

Senator Kerauver. We have been over that previously. Do you 
have a master brief there, or some statement, from Mr. Ellis; is that 
where it came from? 

Mr. Herriecer. No. sir. I got that from a publication that I read. 

As toa master brief, I have seen none, sir. 

Senator Krravuver. Here is the master brief that was sent out, and 
I find that statement in the master brief which you apparently have 
there. 

Mr. Herrincer. May I ask my counsel to answer that ? 

Senator Keravuver. Here it is, on page 15 of the master brief. I 
see it here. 

Mr. Herricer. I don’t have it, sir. 

May Lask Mr. Ellis to answer that for me, sir? 

Senator Kerauver. You made a statement here in which you say I 
said that, and I just wondered where you got it from. 

Mr. Herrtncer. Well, sir, I have this memorandum. 

Senator Kerauver. Will you read what the title of it is? 

Mr. Herrrneer. The title of the page, sir 

Senator Krravuver. Let’s see your memorandum, sir. 

Is this the memorandum you got it from ? 

Mr. Herrincer. Either that one or one substantially similar to it. 

Senator Krerauver. Who furnished you this memorandum, Mr. 
Herringer? 

Mr. Herrineer. I received that from Mr. Ellis, sir. 

Senator Kerauver. Let this be filed as exhibit 36. 

(Exhibit No. 36 may be found in the files of the subcommittee.) 

Mr. Herrincer. May I ask Mr. Ellis to comment, to identify the 
memorandum, sir ? 

Senator Keravuver. If you wish to. 

What is the memorandum, Mr. Ellis? 

Mr. Extis. At the conclusion of the hearings last year on this bill, 
there was considerable argument about whether jobbers were or were 
not engaged in interstate commerce, and I was called back to the stand, 
if the Senator will recall, to make some comments on it. 
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And I asked the Senator at the time if I could submit a brief on the 
issue, and I submitted that brief, which is titled “Memorandum” here, 
and is a part, I presume, of the record of the hearing last year. 

And, as a part of it, I cited in there a statement which the Senator 
made at the time Mr. Jacob A. C itrin, of Detroit, Mich., a jobber, was 
testifying. 

At that time he made the st: itement, in substance, that he wanted 
to point out how the particular bill would hurt him as a jobber and 
how it would hurt all other jobbers. 

And you stated to him, and I quote: 

You are the one that the bill is supposed to hurt, because it is supposed to try 
to prevent you from retailing as a jobber. 

And that referred to page 678 of the transcript of Ward & Paul. 

Senator Kerauver. Then you took that brief, I suppose, and sent 
it around to all of your jobber members; is that ‘it? 

Mr. Extis. I do not know whether this brief was sent around to all 
jobber members or not, Senator. I would have to check my records. 
I might state this—— 

Senator Krrauver. Let me ask 

Mr. Exzis (continuing). That this quotation has been in the press, 
and it has been scattered all over the oil trade press, the same quota- 
tion. 

Senator Krrauver. It is in the master brief, and, anyway, you got 
it from Mr. Ellis, did you, Mr. Herringer ¢ 

Mr. Herrincer. I am certain I have seen it in Mr. Ellis’ office; I am 
certain I have seen it in other places. 

Senator Kerauver. I just want to say, Mr. Ellis, that by sending 
that statement around and by only taking part of a statement out of 
context, you have not presented to the oil jobbers or to the public a 
fair or full picture of what I said and of the content of the colloquy 
between Mr. Citrin and myself. If you had wanted to present the 
full picture and let them know that this was not at all the inference 
that you tried to draw, you would have also quoted the paragraph on 
the next page of the hearings of last year, page 405, in which I said: 

I know, but my question was, sir, whether you think it is fair, when you get 
to be a jobber, to be a retailer also and take your larger discount and operate 
service Stations of your own at a price which the other little fellows, because 
they are just retailers, cannot meet? 

I think you have only presented part of the picture, and unfairly so. 

Mr. Ex.is. May I comment on that, Senator? 

Senator Kerauver. You can comme nt if you wish. 

Mr. Exxis. In the same brief here, I quote additional statements by 
Senator Kefauver other than those which I have just read, which in a 
sense modifies the first part of it, so I did not completely take out of 
context that statement. I would like to read the other quotations. 

Senator Kerauver. Let me see it. But you did not quote this one. 

Mr. Exuts. I beg pardon, sir? 

Senator Kerauver. But you did not quote that one. 

Mr. Exis. No, sir; I did not quote that one. 

Senator Krrauver. Because a number of your jobbers have come in 
and said I am against the jobber having any retail service stations, 
when you should know by reading this colloquy that the only thing I 
am interested in is the jobber not using his position when he becomes 
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a retailer to undercut prices so that he undercuts the other little 
fellows who are only retailers I still say I think you have certainly 
done a disservice to me. 

Mr. Exxis. Well, I have no intention of ever doing a disservice to 
you, Senator, and I think you know that. 

Senator Wixiry. You used to work for him; did you not? 

Mr. Exx1s. We are both from the same State. I have worked for 
him in one sense of the word. I voted for him. 

Senator Kerauver. That is one of the most valuable services you 
can receive. But another valuable service, Mr. Ellis, I think, is not 
to present things in an unfair way, and you have presented this in an 
unfair way. 

Mr. Exxis. Senator Kefauver, you impute to me, when you say that, 
that I have not been completely fair about this thing. Let’s read into 
the record the rest of your statements taken from that same colloquy, 
which I did quote in that same brief. 

Senator Keravuver. The whole brief is made a part of the record, 
sir. 

Mr. Exuis. All right. Let’s read them in here so these gentlemen 
can read it, Senator. You read one part and I added the other part, 
which comes nearer putting it in its proper context. 

Senator Keravver. All right. 

Mr. Exxis. Later in the testimony of Mr. Citrin, Senator Kefauver 
said : 

You gasoline jobbers, if that is what you classify yourselves as, you cannot 
have your cake and eat it, too. You cannot be a jobber and run retail service 


stations and at the same time expect to have other retail customers who are in 
position to stay in business. 


Senator Kefauver also said— 


I would suggest when you are a jobber that you get out of the retail business, 
and sell to all of your customers at the same price, and that you not get into 
retail business and unfairly compete with your retail customers. 

End of quotation. 

Doesn’t that, Senator, put in its proper perspective the whole thing 
you have been talking about ? 

Senator Keravver. I do not think so. If you had quoted this other 
place with it, it would have, because in this other place I said that 
what I was aiming at and what all your people say ought to be done, 
that if we are going to be retailers, why, then be a retailer on the same 
basis as other retailers that they sell to. 

I am sorry that by taking only the one side of it there, you have 
gotten the wrong impression out among your jobbers over the coun- 
try, Mr. Ellis. 

Mr. Exuis. I want to state that further-—— 

Mr. Herrincer. May I continue? 

Senator Kmrauver. You may continue. 

You drew the impression from what Mr. Ellis passed on to you that 
that was the attitude that I had, did you not, Mr. Herringer? 

Mr. Herrincer. Yes, sir. 

Senator Krravuver. So that the proof of the pudding is what im- 
pression people like you got, and that is the impression that you got? 

Mr. Herrineer. It is the i impression I got, sir. 
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Senator Kerauver. Certainly if you had read this other statement, 
that all I wanted him to do, if he was a retailer, was to treat all his 
customers alike, you would not have put that in here, would you? 

Mr. Herrincer. Well, sir, I would like to repeat my earlier re- 
marks that I am sure it is your intent, now that it has been explained 
to me, but the law does not state that. a 

Senator Krerauver. But you did not get that from Mr. Ellis. 

Mr. Herrinerr. Frankly, I am afraid of the law, because you are 
not the one to enforce it, you see. 

ees Keravver. But you did not get the intent from Mr. Ellis’ 
brief ! 

Mr. Herrincer. I didn’t get that intent from it; no, sir. 

Senator Keravver. Very well. 

Mr. Herrincer. I am not an attorney, and since legislative matters 
are by definition those pertaining to law, I, like other businessmen, 
have tried to get the best legal advice available to us as to the impli- 
cations of this bill as pertains to our own particular business. 

The position I have taken above is the result of my thinking based 
upon all of the information I could get by having read the bill and 
all of the trade publications I could find, having discussed the matter 
at length with a number of my fellow jobbers and with the best 
legal counsel I could find. 

[ am certain that the intent of this bill is to help the small business- 
man by removing competition that is unfair, and to reverse the present 
trend of big business taking over and eliminating its small competi- 
tors, and I agree wholly with these purposes, and state that something 
in this direction must be done, but, for the reasons outlined above, 
I fear that S. 11 is not that something, but will, in effect, do exactly 
the opposite by eliminating the oil jobber from the scene. 

I note that Senator Sparkman from Alabama, Chairman of the 
Small Business Committee, stated that he did not believe that S. 11 
would cause these things to happen to the oil jobber but, if it did, 
then he was sure that Congress would take appropriate action to 
reverse the situation. Gentlemen, I do not believe that Congress could 
design, enact, and implement any such corrective legislation in the 
few weeks that I, and thousands of my fellow oil jobbers, would last 
after the ills I foresee begin to happen. 

In conclusion, sir, I would like to thank you for the opportunity of 
being heard. 

Senator Krerauver. You seem to be a very fine and fair man, Mr. 
Herringer, and we are very glad to have your statement. We certainly 
want to help you and not hurt you, if we can possibly do so. 

Mr. Herrincer. Thank you, sir. 

Senator Krerauver. Senator Wiley ? 

Senator Wier. I have no questions. 

Senator Keravuver. I understand Mr. Van Cise is about to catch a 
plane, and has been here for 4 days. We will hear you now, Mr. Van 
Cise. 

You are Mr. Jerrold Van Cise, vice chairman of the executive com- 
mittee section on antitrust law of the New York State Bar Associa- 
tion. Mr. Van Cise, you testified at length here last time? 

Mr. Van Csr. I did, sir. 
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Senator Keravuver. I remember your statement was articulate and 
well prepared, and I am sure that all interested people will want to 
read again your full statement at page 414 of the hearings of last 

ear. 
r Mr. Van Cise. Right, sir. For that reason, I have a statement that 
should take no longer than 3 minutes. 

Senator Krerauver. You may proceed. 


STATEMENT OF JERROLD VAN CISE, VICE CHAIRMAN, EXECUTIVE 
COMMITTEE, SECTION ON ANTITRUST LAW, NEW YORK STATE 
BAR ASSOCIATION 


Mr. Van Cise. My name is Jerrold G. Van Cise. I am vice chair- 
man of the section on antitrust law of the New York State Bar 
Association. I am here to submit a statement of the executive com- 
mittee of our section. 

Our statement first refers to the detailed report on 8. 11 of the 
committee on the Clayton Act of our section. In that report we went 
in great detail into 8. 11 and concluded as follows: 

We are convinced that the probable effect of the amendment which would 
be made by H. R. 1840 and 8S. 11 is to destroy the good-faith defense in most 
eases and thereby: (1) to wipe out the right individually to absorb freight ; 
(2) to promote exclusive dealing; and (8) to reduce the vigor of competition. 
We feel that the net effect of the bill is in fact to lessen competition and to 
promote monopoly. Accordingly, this committee respectfully states its unani- 
mous opposition to H. R. 1840 and 8. 11. 

The statement of our executive committee next explains that it 
has examined carefully this report of our Clayton Act committee 
and the revised version of S. 11 now before you gentlemen, and has 
decided unanimously that it has no alternative but to join its Clayton 
Act committee in opposing S. 11 on the ground that while there is 
a change in the addition of an unsatisfactory proviso on freight 
absorption, the probable effect of S. 11 still would be to deny to a 
seller the right in good faith to meet competition. 

The statement therefore concludes, and I quote : 

In the opinion of the executive committee, it is now necessary for members 
of the bar to stand and be counted on the issue of good-faith competition 
raised by 8S. 11. On the one hand, all who oppose good-faith competition should 
support this bill. On the other hand, all who believe in such competition should 
oppose it. Accordingly, as the members of the executive committee believe in 
competition, when conducted in good faith to meet an equally low price or a 
service or facility of a competitor, they wish to be recorded as unanimously 
opposed to the enactment of 8.11. 

Respectfully submitted. 

And then we list the members of our executive committee. I might 
add the shortness of our statement is not due to any hesitancy to go 
into the details of our reasoning, but because you have requested us 
to make our presentation very brief. 

Senator Kerauver. Thank you very much. 

Senator Wiley ? 

Senator Witry. Where is the list of the members of the committee ? 

Mr. Van Cisz. I submitted this before, sir, but there are the copies. 

Senator Wirry. Are any of the members of the committee retained 
by any interested parties that you might know of? 
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Mr. Van Cisz. We have a member from the Department of Justice, 
one from the Federal Trade Commission, an upstate attorney and 
four practitioners in New York City. 

Senator Wirey. You area practicing lawyer, are you? 

Mr. Van Cisr. Practicing lawyer, sir. 

Senator Witry. Are you retained by any of the jobbers ? 

Mr. Van Cise. None of these men listed is a house counsel for any 
company. They are all connected—the four are connected with 
private law firms. 

Senator Wize. So far as you know, none of them have any what 
you would call contract or retainer interest with either the jobbers or 
the big oil interests or any of the station operators that have been here 
taking the same position that you have ? 

Mr. Van Cise. I do not know the detail of the other four private 
practitioners. I know that our firm, for example, represents an oil 
firm in a couple of specific litigations. That company has not men- 
tioned this subject to me. I am here solely representing the bar asso- 
ciation and my views on 8. 11 and on competition have been known 
for many years. 

Senator Witry. You think that the good-faith provision is ample 
protection as the law stands today ¢ 

Mr. Van Cisp. I do, sir. Chairman Gwynne last year outlined all 
of the restrictions that. had been imposed upon the ri ight to meet com- 
petition. In our opinion, our unanimous opinion, those precautions 
are sufficient to prevent abuse of that right. If you wish me to go into 
detail, I’ll be glad to. 

Senator Witry. Were you here vesterday ? 

Mr. Van Cisr. I was here yesterday. 

Senator Wirry. Did you hear the hundred-and-some station 
operators ? 

Mr. Van Cise. I did hear them. 

Senator Witey. What do you think of that ? 

Mr. Van Cise. I would divide my reactions, Senator, into two parts. 
Insofar as the abuse complained of was that the operators had agreed 
to fix prices and maintain a margin of profit and they were petitioning 
Congress to pass legislation to guarantee that margin of profit, insofar 
as this legislation is intended to preserve that, our reason for coming 
here is to oppose that. Insofar as those abuses, however 

Senator Witey. That’s what I’m getting at. 

Mr. Van Cise. Relate to discrimination in price in dealing with 
unbranded merchandise not justified by cost, insofar as they were deal- 
ing with predatory price cutting, insofar as they were relating to co- 
ercion, the only remedy needed is not to supply the Federal Trade 
Commission with additional legislation, but rather increased appro- 
priation. 

Senator Witry. You have answered the next question. In other 
words, you think the present law is adequate if enforcement is 
adequate ? 

Mr. Van Cise. I believe that 100 percent, sir, and our committee 
unanimously believes that as well. 

Senator Witry. Now on this good-faith defense, you realize of 
course that there are complaints in relation to food, drugs, and every- 
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thing else that small business is very much concerned about. Do you 
think the present law, if it were enforced, is adequate ? 

Mr. Van Cisr. Sir, if the objection to present conditions is that food 
and drug retailers wish to have compulsory fair trade and are request- 
ing the passage of S. 11 to accomplish that, then the present law is not 
adequate. At the present time there is no guaranty to any area of our 
country of a certain return to him. But insofar as the merchants are 
complaining that big organizations are getting unjustified discounts, 
insofar as they are complaining of predatory practices or coercion, 
then sections 1 and 2 of the Sherman Act, section 5 of the Federal 
Trade Commission Act, and section 2 of the Clayton Act are more than 
adequate to deal with it. 

Senator Kerauver. Mr. Van Cise, what is the name of your law 
firm ? 

Mr. Van Cisz. Cahill, Gordon, Reindel & Ohl. 

Senator Kerauver. What firms are the other section members with ? 

Mr. Van Cisz. The chairman of our section is I would call an anti- 
trust institution. He has been a specialist with his own firm for quite 
some time. 

Senator Kerauver. Give us the name of the firm. 

Mr. Van Cisz. Mr. McAllister is with Donovan Leisure. Mr. Bicks 
with the Department of Justice, Mr. Kintner is with the Federal Trade 
Commission, Mr. Seymour is an upstate attorney in New York. I do 
not know the name of his firm. Mr. Whipple is with Davis Polk. 

Senator Kerauver. Thank you very much. 

Senator Wizey. Robert Bicks and Kintner weren’t part of your 
committee last year ? 

Mr. Van Cise. They were not, sir. They were elected to our com- 
mittee in our January meeting. 

Senator Wirey. Bicks isin the Justice Department ? 

Mr. Van Cise. In the Justice Department. 

Senator Wixry. Mr. Kintner is the general counsel, Federal Trade 
Commission ? 

Mr. Van Cise. Right, sir. I might explain, Senator. We are very 
proud of the traditions of our antitrust section. We have always 
attempted to be sure that all issues have both sides represented before 
we make up our minds. For example, in January we invited Repre- 
sentative Patman. We had the privilege of inviting Senator Kefauver. 
We had the privilege of inviting Senator O’Mahoney to come down to 
debate this to be sure we had their point of view before we made up our 
minds, and the reason that we have Mr. Bicks and Mr. Kintner on our 
council is to be sure that when we pass on an issue, we have the view- 

oint of the Government agencies, to be sure that we are not prejudiced 
y reason of the interests of our clients. 

Senator Witey. Just one or two more questions because the trouble 
with most of us who have been lawyers, we become advocates. 

Mr. Van Cisz. Right, sir. 

Senator Witey. You realize that. That’s why I asked you whether 
or not you had any clients that were especially interested. As I under- 
stood your answer, it was “No.” Now we all have a client, and that is 
the public. 

Mr. Van Cise. That’s right. 

Senator Wirey. I am interested in getting your judgment, and if it 
is also the judgment of this committee, whether you think it is in the 
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interest of the public, considering whether or not this bill if it be- 
came law might add confusion worse confounded, as we say, to the 
situation. 

What is your opinion now as attorney for the public whether ( 1) 
this bill is necessary, and (2) if it should become law, what would it 
accomplish ? 

Would it be detrimental? Would it be in the interests of the public? 
As a lawyer that is quite a responsibility for you. 

Mr. Van Cisz. Right, sir. May I answer that in three parts? 

First, as to myself, I would appreciate your checking with members 
of the Department of Justice or of the Federal Trade Commission as 
to my hobby, which is antitrust law. 

This is more than a profession. I deeply believe in these laws, and 
I am doing my best by bar association programs, lecturing and writing 
to, if you will pardon my saying so, spread the antitrust gospel. I 
believe that unless we have antitrust laws and those laws are enforced, 
and I mean enforced, we are going into a cartel economy or an econ- 
omy of only large companies. 

Second, as to the need for this law, I believe there is absolutely 
none. 

Third, as to what the effect of it would be, I would like to give 
this example. When the Department of Justice sues price fixers, 
they first submit to a court the fact that list price of standardized 
commodities are identical. That means absolutely nothing to a court 
because every one knows that list prices have to be exactly the same. 

You can’t have outstanding a list price on the same standard com- 
modity which differs from that of your competitor. If yours is 
above, you get no business, if it is below, the other fellow meets it. 
The Department of Justice therefore has to determine and get evi- 
dence as to whether or not those charged with a conspiracy never 
deviate from that published price. 

If they find a situation where a customer is being raided and they 
fail to meet the competition, then they say you must have an agree- 
ment to maintain those listed prices. 

In my opinion, the main effect of S. 11, if it is passed, is that you 
are giving an ironclad alibi to every executive who desires to indulge 
in price fixing, because he will then say, “Not only are my list prices 
identical because they have to be” and the court will agree, “but I 
have to adhere to those listed prices because S. 11 forces me to do so.” 

That is the effect that I see. 

Senator Kerauver. Mr. Van Cise, you recognize, of course, that 
the cost provision in section (2) (a) enables you to make differentials 
on larger orders; cost production and things of that sort. 

Mr. Van Cise. Senator, I have spent more time with attorneys 
trying to get guidance from them as to how we can advise the safe 
use of the cost proviso. 

The experience of all attorneys that I know who have consulted 
with their accountants is that there is no way we can safely advise 
a client to take advantage of that, and every time we have a client 
who does take advantage of it, we have to say, “You are now in the 
area of doubt. We will not give you an opinion that you are safe. 
You are taking a calculated business risk.” 
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And, because accountants disagree even more than lawyers do, 
and the Commission has failed to give us any guidance whatever 
as to how you can safely exercise that right. In fact, most of the 
decisions that the Commission has issued on the subject have said 
“This is a good try, but you failed.” 

A defense of cost justification has been an abysmal failure, except 
in one or two cases. 

Senator Kerauver. Thank you, Mr. Van Cise. ; 

‘(The prepared statement of the Executive Committee of the Sec- 
tion on Antitrust Law of the New York State Bar Association is 
as follows:) 


The Committee on the Clayton Act of the section on Antitrust Law of the 
New York State Bar Association respectfully submitted to this subcommittee 
on June 29, 1956, a statement unanimously opposing the enactment of a bill 
in the last Congress to amend the Robinson-Patman Act known alternatively 
as H. R. 1840 and 8. 11. This statement appears at pages 424 through 433 of 
the hearings of this subcommittee on that proposed legislation. 

This statement of the Committee on the Clayton Act and the revised pro- 
visions of S. 11 presently before this subcommittee have been carefully con- 
sidered by the Executive Committee of the section on Antitrust Law of the 
New York State Bar Association, and on the basis of this study the Executive 
Committee has authorized the submission of this statement, joining with its 
Committee on the Clayton Act in opposing this proposed legislation. 

In the opinion of the Executive Committee it is now necessary for members 
of the bar to stand and be counted on the issue of good faith competition 
raised by S. 11. On the one hand, all who oppose good faith competition should 
support this bill. On the other hand, all who believe in such competition should 
oppose it. Accordingly, as the members of the Executive Committee believe in 
competition—-when conducted in good faith to meet an equally low price or 
a service or facility of a competitor—they wish to be recorded as unanimously 
opposed to the enactment of S. 11. 

Respectfully submitted, 
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Marcu 11, 1957. 
Senator Kerauver. I have a letter from Mr. Tom Carroll, San 


Fernando, Calif., who speaks very highly of Mr. John Alber, the next 
witness. 


Mr. Alber, who is with you? 
Mr. Arner. This is my business partner, David Ritchie. 
Senator Krravuver. All right, Mr. Alber, we are glad to have you 
here. You haveashort statement. 
Mr. Auzer. Yes, sir. 
Senator Keravver. Will you proceed in your own way ? 


STATEMENT OF JOHN C. ALBER, ACCOMPANIED BY 
DAVID W. RITCHIE 


Mr. Axper. I speak for my partner and myself and we might be 
described as what Senator Wiley mentioned a while ago as the 
patients. We are small-business men. In the past 10 years since 
leaving Army service, we have been garage and service station dealers 
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in the Los Angeles area and have progressed from a 3-man service 
station to 1 which now employs 40 people. 

As working dealers in the most highly competitive and concen- 
trated gasoline market (the Los Angeles Basin) in the world today, 
we feel that we are qualified to give an opinion as to how we think the 
passage of S. 11 will affect us. 

First, we would like to state that Mr. John Nerlinger and Mr. Wil- 
liam Snow, director of the National Congress of Petroleum Retailers, 
were not speaking for us when they stated before your subcommittee 
that they spoke for all service station operators. 

As we understand bill S. 11, it will prevent our major supplier from 
giving their service station operators temporary dealer aid during a 
local price war unless they give the same aid to all their dealers 
throughout the seven Western States. 

Our supplier is General Petroleum Corp., a subsidiary of Socon 
Mobil, and they operate in the seven Western States. This abso- 
lutely forces us and other major oil company dealers like us to be 
against the passage of this legislation. 

The policy of our supplier under the present Robinson-Patman Act 
is to give temporary price assistance only in the particular area where 
cutrate and off-brand competition causes a price war. 

Furthermore, the only way we can get that assistance is to ask for 
it and prove the need for it because of the competitive price situation 
around us. This policy has the effect of containing the price war to 
arelatively small area. 

However under S. 11 if enacted our supplier would be faced with 
two alternatives: (1) Either extend aid to all their dealers in the seven 
Western States—which would be prohibitive, or (2) refuse to give us 
any price assistance to fight our local price situation. 

If the latter situation occurs and lasts for any length of time, we 
would be forced to decrease our quality of service to our customers, lay 
off personnel, and eventually would be forced out of business 
completely. 

Thus to summarize, we feel that passage of this bill will seriously 
hurt retail dealers such as us in localized price wars because we will 
have to stand the full cost of any price war reductions without any 
help from our suppliers. 

We believe that the equality of opportunity objective in this bill is 
good, but that the method of carrying it out would create serious 
hardships for us and other retail dealers like us. 

We thank you for giving us the time to appear here, sir. 

Senator Krrauver. Mr. Alber and Mr. Ritchie, we appreciate your 
coming here and giving us the benefit of your viewpoint. 

You are a Socony Mobil dealer, Mr. Alber? 

Mr. Axper. Yes, sir. We have not been asked to appear here by 
anybody, but every nickel we own is tied up in our business and we 
would like to try and protect it the best we can and we felt this is one 
way of doing it. 

Senator Witry. How isthe weather out there ? 

Mr. Avser. I would say almost identical to the weather here yester- 
day. We were quite pleasantly surprised at this weather. 

Senator Krrauver. Where did you get the information from or 
who told you that if Socony Mobil gave you some relief in a price war, 
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they would have to give the same aid to all their dealers throughout 
the seven Western States? 

Mr. Auser. As I understand your bill that you are proposing, sir, 
that is what they would have to do if the bill were cana 

Senator Kerauver. Where did you get that information ? 

Mr. Axzer. I got that out of the Gasoline Retailer, the Automotive 
Dealer News and other publications that I have read. 

Senator Kerauver. From Socony Mobil? 

Mr. Aser. No, sir. 

Senator Kerauver. Do you have some of the documents you got this 
from ? 

Mr. Atper. Yes, sir, not directly concerning a statement as to the 
seven Western States. That is my own statement because I know that 
is the area that my supplier operates in but I have these publications 
here. 

Senator Kerauver. Is that from Mr. Ennis Brown’s article? 

Mr. Azer. Yes, I got part of it out of that, yes, sir. 

Senator Keravuver. Is this where you got it from ? 

Mr. Atzer. I believe so; yes, sir. 

Senator Kerauver. Mr. Brown’s article is in the record. All right, 
do you have anything to add, Mr. Ritchie? 

Mr. Rrrente. No, I believe that sums it up, sir. I think you sin- 
cerely have small-business men in mind with your bill, but I frankly 
think that with what has been said here in the past 2 days that en- 
forcement would do more for us with the present legislation than 
enacting a new bill. The more laws we have, the more there are to 
beat and break and have more court trials on. 

Senator Kerauver. All right, sir. Thank you very much. 

The two of you who have been here the longest, will you come 
around ? 

Mr. Sears, you seem to be here in Washington, D. C. 

Mr. Sears. My counsel is from New York City and he has been 
here 5 days. 

Senator Krrauver. How long is your statement? 

Mr. Sears. Very short, sir. We have a legal analysis to submit for 
the record. : 

Senator Keravuver. Mr. Sears, your statement looks pretty long. 
Is it possible for you to file this and then tell us about it ? 

Senator Winey. It is a short statement. There is an appendix. 


STATEMENT OF W. J. SEARS, VICE PRESIDENT AND MANAGER OF 
THE WASHINGTON OFFICE OF THE RUBBER MANUFACTURERS 
ASSOCIATION; ACCOMPANIED BY EUGENE Z. DuBOSE, OF ALEX- 
ANDER & GREEN, NEW YORK, N. Y. 


Mr. Sears. I have listened to 4 days of 1 industry’s problem and 
ours we believe is an important industry. 

Senator Kreravuver. All right, Mr. Sears. Who is your lawyer who 
is with you? 

Mr. Sears. My counsel is Mr. Eugene Z. DuBose, partner of the 
firm of Alexander & Green, New York City. 

Senator Kerauver. Very well, Mr. Sears. Will you proceed ? 
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Mr. Sears. My name is W. J. Sears. I am vice president and 
manager of the Washington Office of the Rubber Manufacturers As- 
sociation, Inc. I am appearing on behalf of the association and its 
members. 

Our membership and other nonmember rubber manufacturing com- 
panies endorse Senate bill S. 1211 and petition that it be approved. 

Conversely, they oppose S. 11, which would destroy the freedom 
to compete effectively and curtail the opportunity of our many smaller 
manufacturers to expand their sales in an ever-increasing market for 
rubber products. 

The RMA is a national cooperative federation of rubber product 
manufacturers, basically organized into 8 semiautonomous product 
divisions. These product divisions are tires, mechanical rubber goods, 
rubber footwear, heel and soles, rubber flooring, rubber sundries, hard 
rubber and coated materials. 

There are currently 163 members in our association. Although in 
the aggregate they account for approximately 90 percent of all the 
rubber used in the United States for the manufacture of rubber prod- 
ucts, most of them are small-business concerns. 

The services of the association have always been made freely avail- 
able to nonmember companies in our industry. Our bulletin service 
reaches several hundred rubber manufacturers in addition to our 
membership, and each of these has been advised of the provisions of 
S. 11. 

To our knowledge not one has expressed support for S. 11. We know 
that many of our member companies particularly the smaller ones, 
have asked their own Senators and Representatives to oppose this bill. 

The rubber manufacturing industry is an important and essential 
segment of the economy, representing almost 1.5 percent of the gross 
national product. It employs more than 218,000 workers, in every 
State in the Union. In this expanding and dynamic industry, sales 
increased 80 percent between 1945 and 1955 and rubber consumption 
rose 91 percent. 

According to the authoritative Rubber Red Book, there are 1,308 
rubber manufacturing companies within this industry. That it oper- 
ates in a climate favorable to the development of new industry is seen 
in the fact that the Red Book shows that 427 new rubber manufac- 
turing companies came into being during the past 10 years 

There are some 50,000 different rubber products made in this 
industry, ranging from the eraser on your pencil to the moving side- 
walks for mass transportation. Our products are consumer items 
such as hot-water bottles, children’s toys and shoes, components of 
industrial equipment such as hose and gaskets, household items such 
as mattresses and flooring, and automotive products such as tires and 
battery boxes. Rubber produe ts may be standard shelf items, or they 
may be tailor-made engineered parts. 

Because of this variety and diversification, rubber manufacturers 
use just about every known method of distribution. They compete 
actively on the basis of product quality and service, but of most im- 
portance is their freedom to engage in price competition. 

It is the experience of this industry that one company may develop 
a new or a better product and for a relatively short period enjoy a 
strong customer demand. 
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Within a short time competitive manufacturers develop a product 
of similar quality and thereafter each producer fights for the market 
with price as his keenest weapon. 

Most of the industry’s products are made of like materials by 
similar processes and manufacturing methods. Under these condi- 
tions, price becomes of primary importance to the customer. 

Because price is of such importance to customers, flexibility in 
meeting price competition is vital to the rubber manufacturer, espe- 
cially to the small producer. S.11 would make for rigidity, not 
flexibility. 

Take a concrete example: Smith, a rubber manufacturer, has five 
customers in a particular market. His competitor, Jones, decides to 
invade this market and he offers Smith’s best customer a lower lawful 
price. Under S. 11, what can Smith do? 

Senator Witry. Why did you put the word “lawful” in there? It 
offers a lower price, is that what you mean ? 

Mr. Sars. Section 2 (a) requires it be a lawful price. 

Mr. DuBosr. I think the Standard of Indiana decision speaks of a 
lower, lawful price. 

Senator Witry. That is why you put it in. I’ve got a commodity 
and want to sell it to you at a lower price. Must that be fixed by some 
other standard or what? 

Mr. Sears. Section 2 (a) of the Robinson-Patman Act has the 
criteria about what discrimination is and we have heard discussion 
about it. 


Senator Wier. I know the act. Iam just trying to have you make 
the matter factual. 

Mr. Sears. We are assuming that, for example, the person invad- 
ing the market, the new supplier, offers a lawful price. Otherwise 
the act does not apply. 

Senator Witey. That is pretty much of a conclusion about a law- 
ful price. All right. 

Mr. Sears. Under S. 11 what can Smith do? 

(1) He can meet the lower price and risk treble damage suits and 
Government prosecution. 

(2) He can cut his price to all five customers, which could well be 
ruinous to him. 

(3) He can simply let Jones take his best customer away without a 
fight. 

As a practical matter, Smith will probably have to let the customer 
go. Yet if Smith met Jones’ lower price, it would make no difference 
to his other four customers because the fifth customer already has a 
lower price, whether he gets it from Jones or Smith. In other words, 
the only injury is to Smith, the supplier, who is sued if he does and 
fails if he doesn’t. In effect, S. 11 would destroy the competition it 
seeks to protect. 

To conclude, we oppose S. 11 because if it became law: 

(1) It would restrict and restrain competition and lead to price 
rigidity at the expense of the consumer. 

(2) it would reduce the number of potential suppliers in a given 
market, thereby lessening competition. 

(3) It would deny the producer the right of economic self-defense. 
(4) Because it is human nature for buyer and seller to bargain, S. 
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11 could well produce an army of violators similar to the experience of 
the prohibition laws. 

(5) It could lead to financial ruin for many of the small manufac- 
turers in this industry. 

On the other hand, we feel that S. 1211 would serve the best interests 
of all concerned, including the consuming public, for the reason that 
it establishes in plain language the basic right to compete. 

We submit for the record as an appendix a legal analysis of S. 11 
and its attendant problems. 

Senator Kerauver. It was prepared by Mr. DuBose? 

Mr. Sears. Yes, sir. 

Senator Kerauver. The analysis will be printed in the record. 

(The document referred to is as follows:) 


APPENDIX 


Analysis of 8. 11 by Eugene Z. DuBose, Member of the firm of Alexander & Green, 
New York City 


1, Meeting competition creates no injury to buyers 


The proponents of the bill seem to be under the impression that the meeting of 
a rival’s lower price to a particular customer in and of itself creates the possi- 
bility of injury to competitive buyers. We submit that this theory has no logical 
basis. Our point is simply this: 

Where Seller B invades Seller A’s market and offers one of A’s customers a 
lawful lower price—a frequent occurrence in the rubber manufacturing in- 
dustry—the probability or reasonable possibility of injury to A’s other customers 
who are not offered the lower price is instantly created, regardless of any action 
or inaction on the part of the original Seller A. If A does not meet B’s lower 
price, he will undoubtedly lose his customer to B, and that customer will have 
a competitive advantage over A’s other customers. If A meets the lower price, 
he adds nothing to the probability or possibility of injury already present. 

In other words, how can anyone claim to be injured by the good-faith meeting 
of a lower price already available to a particular buyer? 

The Supreme Court clearly recognized this in the Standard of Indiana case, 
when it said: ’ 

“Likewise, it must have been obvious to Congress that any price reductions 
initiated by a seller’s competitor would, if not met by the seller, affect compe- 
tition at the beneficiary’s level or among the beneficiary’s customers just as 
much as if those reductions had been met by the seller.” 


2.8. 11 would place a straitjacket on sellers 

Under the interpretation of the bill given in both the House and Senate com- 
mittee reports, no seller could safely meet his competitor’s lower price to one 
or more of his customers unless he did so to all buyers within the market. To 
return to the illustration given above, if Seller A could not afford to reduce his 
price to all of his customers, he would undoubtedly lose his customer to the in- 
vading seller. At this point, what would be the effects on competition? 

First, there would be the possibility of injury to competing buyers already 
caused by Seller B’s lawful competitive behavior in offering one of A’s customers 
a lower price. Second, there would be the additional injury to seller competition, 
for A would be prevented from competing with B for the business of the customer, 
and the customer would effectively be prevented from having two possible sources 
of supply. 

But the proponents of the bill may ask, What is wrong in requiring A 
to lower his price to all of his customers in the market in order to meet his rival’s 
lower price offered to one of his customers? First, as indicated above, A may not 
be able to afford a general cut to all of his customers. This is a fact of economic 
life which is particularly applicable to small manufacturers in this industry. 

Second, such a requirement would place an unreasonable and unfair burden 
on the seller faced with such a choice. After all, Seller A did not create the 


1 Standard Oil Co. v. Trade Comm’n., 340 U. S. 281, 250 (1951). 
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situation; it already exists. Moreover, A’s customers would all have the oppor- 
tunity of attempting to obtain the same lower price from the invading seller. 
If they were unable to do so, that is merely one of the hazards of competition 
faced by all businessmen. Seller A should not be required to bear the entire 
burden, only a part of which would fall on the individual shoulders of each of 
his customers, when his customers have been unable to bargain successfully for 
the lower price from B. If they obtained the concession from A, they would be 
getting something that they had not earned competitively. 

This brings us back to the point discussed in the preceding section; namely, 
that the injury, if there be any, has its origin in the lawful competitive behavior 
of the invading seller. 

To permit a seller to meet that competition on an individual basis in response 
to a particular competitive situation, as the law now does, is part and parcel of 
our Nation’s economic philosophy. To deny that right, or to make its exercise 
unreasonably burdensome on the seller (and particularly the small concern 
without large resources), as this bill would do, is to restrain competition at its 
source. 


3. S. 11 would give the invading seller an unfair advantage 


No one has ever suggested that it would be desirable to prevent a seller from 
expanding his activities and invading new markets. Indeed, all of our anti- 
trust laws were designed to foster just that sort of competitive behavior, for it 
brings a new Seller into the competitive area and stimulates active price, quality, 
and service competition. On the reverse side, and equally beneficial to our 
economy, is the competition offered by local sellers to their invading rival. 
Under the present law local sellers may met that competition in individual com- 
petitive situations and with.respect to particular customers. It happens all the 
time in this industry. 

But if S. 11 were to become law, the invading seller would have a definite ad- 
vantage and, we submit, an unfair advantage, over local sellers, not permitted 
to defend themselves in the normal manner. The manufacturer, for example, 
coming into a new territory, would clearly realize that his local rival could not 
meet his competition without undergoing the burden of lowering his price to all 
customers in the competitive area. Where the invading seller is a large company, 
it might well be imagined what this additional advantage could do to the local 
small supplier. It would be an advantage not due to economies of size or efficient 
organization, but an advantage created by congressional fiat. 

The small manufacturer does not ask to be protected from competition but he 
does ask, and rightfully so, that his competitive burdens not be unfairly 
increased, as they certainly would be under the language of this bill. 


4. Buyers have no right to claim protection from competition 


The bill under consideration has the active support of certain retail organiza- 
tions many of whose members, dealing purely in intrastate commerce, are not 
subject to the provisions of the Robinson-Patman Act, As such they are under 
no liability if they discriminate in price or meet lower prices in any particular 
competitive situation which might arise, whether the attack be lawful or not. 
While they are free to do what they please, they nevertheless urge that Congress 
deprive sellers of the much more limited right of meeting lawful lower prices 
individually in good-faith competition. 

The right of customer selection is one of the basic economic rights which has 
been written into the Robinson-Patman Act. Customer selection is based upon 
competitive factors. An invading seller, seeking an outlet in a particular market, 
will undoubtedly weigh all competitive factors and choose as a customer the one 
best suited to sell his goods.. What right have those who cannot meet the com- 
petitive tests of the invading seller to claim that their original supplier should 
offer them, without any justification therefor, the lower price that their 
competitor has received from an outside source? 

In a competitive economy neither buyer nor seller can claim protection from 
lawful and fair competition. The manufacturers in this industry are not seeking 
any protection from that sort of competition. Upon what ground then, may we 
ask, can buyers justify their claim for such protection? 

In 1949 the House Judiciary Committee said (H. R. Rept. No. 1422, 8ist 
Cong., Ist sess., pp. 5, 6) : 

“In any competitive economy we cannot avoid injury to some of the competitors. 
The law does not, and under the free enterprise system it cannot, guarantee 
businessmen against loss. That businessmen lose money or even go bankrupt 
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does not necessarily mean that competition has been injured * * *. We cannot 
guarantee competitors against all injury. This can only be accomplished by 
prohibiting competition.” 

5. S. 11 would severely hamper competition 


Both buyers and sellers must be free to exert lawful competitive pressures and 
to meet competitive conditions individually as they arise, for this is the very 
essence of competition. Without it, our economy would become stultified. Thus, 
any attempt to restrict competition, as evidenced by the proposed bill, would 
inevitably work to the ultimate detriment of the consuming public, 

The Federal Trade Commission has said: 

“A competitive industry is a self-disciplined industry. Competition also 
supplies the needed dynamics. A noncompetitive and, therefore, a nondisciplined 
industry becomes lethargic and clings to the status quo. Under an expanding 
dynamic economy, an industry cannot maintain the status quo: it must either 
move forward or lose ground. The less alert industry with its blunt blade of 
competition lags behind and may lose its relative place in the market to a newer 
and more aggressive industry which will accomplish the same end at a lower 
price.” 


6. Comments on the Report of the Senate Judiciary Committee of July 27, 1956 


The Report (No. 2817) of the Senate Judiciary Committee of the last Congress, 
accompanying H. R. 9424, contained an analysis of S. 11 which, in its present 
form, was incorporated as section 3 of that bill. 

(a) Purpose of the bill—At the outset of its analysis of 8S. il, the Senate 
report states (p. 13) that the problem with which this bill is concerned is injury 
to competition through price discrimination. We believe that we have shown that 
this is not the case; that the injury to competitors, if any, potential or actual, is 
created the instant the rival seller offers his goods at a lower price to one of 
the customers of the regular supplier, and that the act of the latter in meeting 
that price is justifiable self-defense, adding nothing to the injury already existing. 

(b) The need for 8. 11,—The report says (p. 14) that the 1956 decision of the 
Seventh Circuit reversing the Commission in the Standard of Indiana case * has 
rendered the Robinson-Patman Act meaningless, and suggests therefore, that 
legislation to reinstate the Robinson-Patman Act is urgently needed. 

We respectfully submit that the characterization of the Seventh Circuit's 
decision as one making the law “meaningless” is wholly unwarranted. 

It will be recalled that after the Supreme Court in 1951 had held, as a matter of 
law, that the good faith proviso constituted a substantive defense and not merely 
some amorphous procedural requirement, it ordered that the case be sent back 
to the Commission for it to determine whether, in fact, there had been the good 
faith meeting of an equally low lawful price of a competitor. On remand the 
Commissioner held no further hearings and did not repudiate the finding of 
good faith made by the trial examiner at the original hearings. The Commission, 
however, purported to to find that good faith was lacking because Standard Oil 
allegedly employed a pricing system to meet the equally low price and held, under 
its interpretation of the Staley case, that this did not constitute a good faith as 
a matter of law. The Seventh Circuit disagreed with the Commission in its 
interpretation of the Staley case on this question of law. Certiorari has now been 
granted and the case is awaiting argument in the Supreme Court. 

Certainly there is no warrant under these circumstances for claiming that the 
Seventh Circuit decision has made the Robinson-Patman Act meaningless. But, 
in any case, it is important to note that the present bill in no way touches upon 
the point of law decided by the Seventh Circuit. It says nothing about whether 
“good faith’ includes the use of a “system” or any other method of pricing. 
Instead it uses the same words, “good faith,” that appear in the present statute 
and thus it will still be necessary for the Supreme Court to decide what “good 
faith” means. 

(c) The Standard of Indiana and Balian decisions.—After outlining the argu- 
ments for and against discrimination (pp. 14—-16)—which appear to us to be 
entirely irrelevant to the point at issue—the Senate report discusses the History 
of Congressional Efforts To Curb Price Discrimination (pp. 16-19), culmin::ting 
in the Robinson-Patman amendments of 1936. 


2 Matter of National Lead Co. et al., (49 F. T. C. 791, 886-887 (1953)). 
® Standard Oil Company v. Federal Trade Commission, 233 F. 2d 649 (7th Cir. 1956), 
cert. granted Dec. 17, 1956, 25 LW 3185. 
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It is quite true that Congress in 19386 was determined to narrow the scope 
of the good-faith defense. The chief loophole in the old Clayton Act was the 
provision that “nothing herein contained shall prevent * * * discrimination in 
price in the same or different communities made in good faith to meet competi- 
tion.” Under this broad language, a seller could grant a chainstore a nation- 
wide lower price if the chain had received a lower competitive price in any 
single community. It was to remedy this defect, and to insure that only lawful 
attacks could be repelled, that the present language of section 2 (b) was adopted 
(see 80 Cong. Rec. 9418). In the congressional discussions of section 2 (b), there 
was never any suggestion made that the defense should not be a complete de- 
fense absent proof that the meeting of competition went beyond that required 
under the circumstances of the case or was used as a defense against illegal 
attacks. 

In short, we submit that while Congress intended that the Commission initially 
should be permitted to determine the issue of “good faith’—primarily concerned 
with the type of competition met and the scope of the meeting of that competi- 
tion—it nowhere indicated that the defense, if proved, should not constitute a 
complete defense regardless of the competitive effects. This being true, there 
was no reason for the Supreme Court in Standard of Indiana‘ not to give 
the words of the proviso their ordinary dictionary meaning. 

There was thus nothing startling about the decision in Standard of Indiana, 
and the construction given to the good-faith proviso was fully in accord with con- 
gressional intention. We therefore emphatically disagree with the statement 
in the Senate report (p. 18) that this decision in and of itself offers adequate 
grounds for the enactment of S. 11. 

The Senate report continues, however, with the statement that the decisions of 
the Seventh Circuit in the Standard of Indiana case°® and the Ninth circuit in 
the Balian Ice Cream Co. case ° “have supplied additional reasons for the passage 
of the language contained in this section” (p. 18). It then says that if these 
decisions stand there might be ground to fear (1) that a good-faith defense would 
be applicable even though the seller was not meeting an eyually low price 
but merely “competitive conditions”; (2) that the seller would be permitted to 
beat his competitor’s price; (3) that the seller would be permitted to meet a 
price to obtain a new customer rather than merely to retain one of his old 
customers; and (4) that the meeting could be of “a persistent and systematic 
nature” rather than “an occasional or sporadic concession” (p. 19). 

We believe that with the possible exception of the point last mentioned, now 
on appeal to the Supreme Court in Standard of Indiana, there was nothing actual- 
ly decided in those two cases which affords a basis for fearing that any of these 
results might follow. More important, however, is the fact that S. 11 does not 
purport to touch upon any of these questions. With respect to all of them, S. 11 
retains the same language now found in section 2 (b). 

None of the so-called fears, therefore, can offer any reason for the adoption of 
S. 11 unless the unspoken premise be that S. 11 for all practical purposes com- 
pletely eliminates the good-faith proviso and thus puts to rest, once and for all, 
any concern about its meaning. 

(d) The validity of freight absorption under S. 11.—In its discussion of freight 
absorption (pp. 19-21), the committee says that it does not wish to restrict the 
right of a seller to absorb freight in order to meet competition. It recognizes 
that in a nonconspiratorial good-faith situation the absorption of freight charges 
by an individual seller may promote competition and afford buyers the benefits of 
not only price competition but also quality and service competition (p. 19). 

If, as he committee seems to feel, freight absorption to meet a lower price 
in good-faith competition is beneficial to the economy, then why do the same 
results not follow where there is good-faith meeting of lower price without 
freight absorption? Both methods promote competition and afford buyers the 
benefits of not only price competition but also quality and service competition. 
Why then is the distinction made? We submit that there is no basis in logic, 
law or economics for this difference of treatment. 

After giving broad approval to freight absorption, the report then continues 
in the same vein (p. 21) : 

“Some witnesses before the subcommittee appeared to be under the mis- 
apprehension that this bill would put an end to freight absorption ‘in those cir- 


* Standard Oil Co. v. Trade Comm/’n., (40 U. 8. 231 (1951)). 

5 Standard Oil Company v. Federal Trade Commission, 233 F. 2d 649 (7th Cir. 1956), 
cert. granted Dec. 17, 1956, 25 LW 3183. 

* Balian Ice Cream Co. y. Arden Farms Co., 231 F. 2d 356 (9th Cir. 1955), cert. denied 
850 U. S. 991 (1956). 
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cumstances where it promotes competition. Obviously, where freight absorp- 
tion promotes competition it cannot also injure competition. The contention is 
thus self-contradictory.” 

We would agree with the committee—if we did not know that, in the Federal 
Vrade Commission’s view, there are always two sides to the coin. We agree with 
the committee that absorbing freight charges * * * to meet the lower price of 
a competitor is a desirable type of competition which promote(s) competition 
and affords buyers the benefits of not only price competition but also quality and 
service competition. We go further. We say that any good-faith meeting of 
competition promotes competition in the same fashion. And we say with the 
committee that where a practice promotes competition it cannot also injure com- 
petition. We think it follows from that, as a logical necessity, that any restraint 
on such a practice necessarily injures competition. 

But it does not follow that the present majority 7 of the Commission take the 
same view. In fact, the majority have expressed the opposite view and have 
maintained, in effect, that promotion of competition at the seller’s level is out- 
weighed by the possible injury to competing buyers. Thus, the Commission, as 
presently constituted, has looked at the other side of the coin—the purchasers’ 
viewpoint. Of course, in so doing, it has overlooked the basic principle discussed 
at the outset of this statement—that the good-faith meeting of competition 
creates no potential injury to purchasers since that possibility is already there as 
a result of lawful, legitimate competition. And the Commission would permit 
good-faith meeting only where all competing purchasers are given the benefit of 
the lower price, an unreasonable burden on the seller, and one which in fact 
would make it practically impossible to absorb freight in the good-faith situ- 
ation. 

Thus, even though we agree with the committee that it is self-contradictory 
to say that freight absorption in the good-faith situation both promotes and in- 
jures competition, it is nevertheless true that such a contention, in effect, is prob- 
ably adhered to by the present majority of the Commission. 

The final statement in this section of the report is that the bill is not to be 
construed to alter the law applicable, before the enactment of this amendment, 
to the absorption of freight or of shipping charges. Nowhere in the report, how- 
ever, can we deduce what the committee means by the law applicable to freight 
absorption. We know that it cannot be employed through conspiracy or to effect 
discrimination. We also know that the good-faith proviso will not permit freight 
absorption to meet an illegal price. The report refers to decisions on these 
points. But what about meeting of competition through freight absorption where 
as the result of the existing competition there may be injury to purchasers? 
We are left completely in the dark as to the committee’s attitude on this sub- 
ject. 

As we see it, the fact that the Commission to date has not attacked freight- 
absorbing sales made in good faith to meet competition is of no moment. Busi- 
nessmen and their lawyers must proceed on the basis of what the law provides 
and not solely on what an administrative agency may have done in the past. 

We believe that the present law permits good-faith meeting of competition by 
freight absorption or any other method. If this bill becomes law, we are reason- 
ably sure that it would effectively eliminate the good-faith proviso where no 
freight absorption is concerned, but, in view of the language of the report, we 
cannot predict what might be the status of freight absorption. While the com- 
mittee has purported to lay the matter to rest by including an additional proviso 
relating to freight absorption we can still see many obstacles to the use of that 
method. 

(e) The required effect on competition under S. 11.—Finally, the report deals 
with the required effect npon competition (pp. 22-23) and states that the bill 
would not outlaw the good-faith defense where there was only injury to individ- 
ual competitors not amounting to substantial lessening of competition or tend- 
ency to monopoly. It is true that there is a theoretical distinction between in- 
jury to individual competitors, on the one hand, and the lessening of competition 
generally or tendency to create a monopoly, on the other hand. It is also true, 
as the report states, that to date the cases have not distinguished between the 
two tests since there has been no necessity for the performance of such an in- 
tricate operation. 


7When we say “present majority” we are referring to the majority who, at the last 
session of Congress, were in favor of 8S. 11 
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The committee’s analysis of this question, however, convinces us that the oper- 
ation is so delicate that no seller would have the temerity, no matter how skilled 
his economic insight might me, to undertake it. He might himself think that 
the operation has been successful, only to find, after years of litigation with the 
Commission, that in fact the patient had died at the instant the operation was 
completed. 

A seller may feel that he is “in a better position to know the probable effects of 
his discrimination than anyone else,” as the report states (p. 23), but it must be 
remembered that the seller is dealing with the extremely elusive words “may be 
substantially to lessen competition or tend to create a monopoly”. This, of 
course, does not mean actual lessening of competition or creation of a monopoly ; 
it is sufficient if there be a probability, “reasonable possibility,” or tendency.* No 
seller, whether large or small, has sufficient prescience to determine whether or 
not in any given situation his proposed action would have only the limited effect 
or individual competitors, or the reasonable possibility of a broader effect. Nor 
can any seller afford to make a market survey, or hire economists and lawyers to 
make a comprehensive study of the situation, before he makes up his mind 
whether or not to meet a competitive offer. 

For these reasons, we believe that the proposed bill effectively prohibits any 
seller from meeting a lower price in good-faith competition, despite the fact that 
such action on his part, as in the case of freight absorption, “may promote com- 
petition and afford buyers the benefits of not only price competition but also 
quality and service competition.” 


Senator Krerauver. We appreciate your coming here, Mr. Sears. 

Mr. Sears, does the Rubber Manufacturers Association include 
Fisk, United States Rubber and so forth? 

Mr. Sears. Fisk is a wholly owned subsidiary of United States Rub- 
ber Co. It does include United States Rubber Co., yes. 

Senator Keravver. Has your association, through its rubber com- 
pany members, conducted a write-your-senator-write-your-congress- 
man campaign on this? 

Mr. Sears. We have issued under date of February 6, 1957, our 
special bulletin No. 26 addressed to all rubber manufacturers. This 
went to our entire mailing list which I referred to, or many hundreds 
of rubber manufacturers in addition to our own membership. 

Senator Kerauver. Would you let us have a copy of that? 

Mr. Sears. Yes, indeed. Here are 25 of them. 

Then we put out a monthly news analysis for the rubber industry 
which also goes to many hundred companies in addition to our mem- 
bership which we call the Rubber Highlights which deals with 
everything occurring of interest to rubber manufacturers, and I have 
here 6 copies attaching the excerpts in reference to S. 11 and H. R. 11. 

Senator Kerauver. We will let these be filed. I don’t know whether 
we want to put them all in the record or not. They are pretty lengthy. 

Are these sent to all the dealers ? 

Mr. Sears. Oh, no. We are strictly a manufacturing organization. 
Under our bylaws and constitution, membership is available only to a 
manufacturer of rubber products, the man who buys raw rubber, and 
converts it into a finished rubber product. 

Senator Keravuver. In the back of these bulletins, you give the 
names of the Senate and House Judiciary Committees. 

Mr. Sears. That’s right. 

Senator Keravuver. Are you familiar with the campaigns that have 
been put on by the rubber companies themselves ? 

Mr. Sears. I am not familiar with any campaigns that they them- 
selves have put on. 





8 Corn Products Co. v. Commiasion, 324 U. S. 726, 7389 (1945); Trade Commiasion r. 
Morton Salt Co., 334 U. S. 37, 46 (1948). 
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Senator Kreravuver. Here is a publication that Fisk sends out that 
includes a proposed letter to your Senator or your Congressman. 

- Mr. Sears. Fisk? That’s probably from the sales department of 
Fisk. 

Senator Krrauver. Are you familiar with that ? 

Mr. Sears. I am not familiar with that. 

Senator Kreravuver. Then here is one that the United States Rubber 
Co. put out. I guess these went to all of their dealers asking them 
to write their Senators and Congressmen as quickly as possible. 

Mr. Sears. We are very pleased if the companies did that, because 
we think there is an absolute need for more general public information 
and education on the implications of this seemingly simple bill. 

Senator Krerauver. You think it is a good idea to suggest a letter 
to send to Senators and Congressmen ? 

Mr. Sears. To suggest a letter? 

Senator Krerauver. Yes. 

Mr. Sears. I don’t agree with that. 

Senator Kerauver. Don’t you think it is better to let people write 
their own letters? 

Mr. Sears. That is what we state here: 

We urge that you study the attached analysis of the Patman-Kefauver pro- 
posed amendment and to move without delay in making your views known to 
your Congressmen as well as members of the Judiciary Committees listed in 
the attachment. 


Senator Keravver. All right. 

Senator Wirry. I assume, Mr. Chairman, that the appendix to his 
statement will be printed in the record because I think that is very 
valuable. 

Senator Keraver. Yes. 

Senator Writer. I just have two or three questions. Were you here 
‘sae res when these gentlemen from Virginia were here with the 
ocal station dealers ? 

Mr. Sears. I was here part of the time, sir. 

Senator Wirey. From what you heard do you think the present 
law is adequate to take care of that situation ? 

Mr. Sears. I am not a lawyer, sir. I think I have been exposed to 
a little more—— 

Senator Wirey. I see a twinkle in your lawyer’s eye. What does he 
think ? 

Mr. DuBose. As far as the oil situation is concerned, Senator, I 
would like to know more facts. 

Senator Wirry. You don’t want to get mixed up with oil like every- 
body else, I guess. 

Mr. DuBosr. I just really don’t know the facts there. 

Senator Wiiey. You didn’t hear them ? 

Mr. DuBose. I did hear them. I did hear those allegations. 

Senator Wirey. Assuming that what they said was true, that what 
they were doing in certain instances in a given area was to give to 
one dealer a price lower than they did to others. Then they said to 
some of them, “If you will meet this competition, and sell at a certain 
price, we will absorb part of it,” and so forth. 

I am just wondering, assuming that is the truth and it can be 
established, whether you think the present law is adequate, do you 
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have any opinion on whether it is necessary to have more legislation to 
take care of a situation like that ? 

Mr. DuBosg. In my opinion, 95 percent of the charges made yester- 
day are covered by the present law on the books, and I think if those 
allegations be true, can be sustained, and prosecutions are made, that 
the situation will probably be corrected 100 percent. 

In other words, I believe that the present laws are adequate. In that 
situation perhaps we should realize that the particular problems fac- 
ing the oil industry are somewhat, as far as I know, sui generis. 

The usual case where you have this meeting of competition defense 
is where a seller has a group of customers, and somebody from the 
outside comes in and tries to steal] one of his best customers. 

At least as far as I have been able to find out, that is the problem 
in this industry. Now the significant fact there is that Seller B 
comes into Seller A’s territory. Seller A has 5 customers and Seller 
b offers one of Seller A’s customers a better price. The damage is 
done right then regardless of whether the original supplier or seller 
meets that competition or not. 

If Seller A doesn’t meet it, why his customer is going to go to the 
invading seller it seems to me. 

If he is unreasonably restricted in meeting that competition—— 

Senator Witey. With the other four / 

Mr. DuBose That’s right. As soon as the invading seller comes in 
and offers this lower price, the potential injury to the other four is 
instantly created, regardless of whether or not the original seller tries 
to meet in good faith the lower price. 

At least that is what the Supreme Court said in Standard of Indiana 
when they said “Likewise it must have been obvious to Congress 
that any price reductions initiated by a seller’s competitor would, if 
not met by the seller, affect competition at the beneficiary’s level or 
among his customers just as much as if those reductions had been met 
by the seller.” 

So in that situation at least it seems to me that S. 11 does nothing 
to cure the possible injury which is an injury resulting from the 
lawful competitive behavior of the invading seller. It merely creates 
an additional injury to the local seller who can only meet that price 
probably by reducing it to everybody, which in the case of a small 
seller would be ruinous, so it creates an additional injury and does not, 
in that situation, cure the potential injury which is already there. 

Now in this industry, as I am informed, two-thirds of the members 
employ less than 500 employees, and are small business, no matter what 
criterion you use. 

They must be protected, it seems to me, in being permitted as the 
present law does and as S. 1211 makes explicit, to meet competition 
individually without having ruinously to cut it to everybody affected 
in the area. 

Senator Krravver. Thank you very much, Mr. Sears, and thank 
you, Mr. DuBose. 

We are glad to see in the committee room the distinguished chair- 
man of the full Judiciary Committee under which this subcommittee 
is functioning. Won’t you come up and take over, Senator Eastland ? 

Senator Eastianp. No, sir, that is your job. 

Senator Krerauver. We are alla little bit weary. 
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We have listed as our next witness Mr. R. N. Pendergraft from 
Jackson, Miss. 

Since Senator Eastland is here, will you introduce Mr. Pendergraft? 

Senator Easrianp. I am glad to present Mr. Pendergraft. He is 
one of the distinguished citizens of Mississippi. I am sure his testi- 
mony will be very helpful. 

Senator Kreravuver. We are glad to have you here, Mr. Pendergraft. 
We are sorry there has been a delay in getting to all you gentlemen. 

Mr. Enis. Senator Kefauver, there are about five jobber witnesses 
here representing their State associations, who, in order to help ex- 
pedite the hearings, are willing to submit their statements for the 
record. 

Senator Krravuver. Mr. Ellis, would you call their names and we 
will identify them ? 

Mr. Exuis. Mr. Robert G. Hayes from North Carolina. 

Senator Kerauver. Mr. Hayes, we are glad to have you here and 
we will read and study your statement. 

Where are you from in North Carolina? 

Mr. Hayes. Concord, in North Carolina. I represent the North 
Carolina Oil Jobbers Association’s office in Raleigh, N. C., with some 
300 independent oil jobbers. 

Senator Keravver. Is that all set out in your statement ? 

Mr. Hayes. Yes, sir. 

Senator Witry. Are they all unanimous in opposition ? 

Mr. Hayes. Yes, sir, all 300 of the members. 

Senator Krravuver. Mr. Hayes’ statement will be made a part of the 
record. 

(The document referred to is as follows:) 


STATEMENT OF ROBERT G. HAYES 


My name is Robert G. Hayes. I live in Concord, N. C., and operate an oil 
jobbership, the Central Distributing Co. in Kannapolis, N. C. I am a franchised 
Shell jobber, with an area encompassing Cabarrus County and the greater part 
of Stanley County in North Carolina. 

I have examined the bill now under consideration, that is, S. 11, and have 
tried to project its effect into my operation and have tried to determine in my 
mind what its effect will be. To be perfectly frank with you, it seems to me to be 
impossible to predict exactly what this bill would do if it is enacted into law. It 
seems obvious to me, however, that the only effect that it could have would be a 
bad one insofar as my own business is concerned. 

My area, that is Stanley and Cabarrus Counties, joins Mecklenburg County 
which has as its principal city the city of Charlotte, N. C. In Mecklenburg 
Jounty the Shell Oil Co. delivers to its service stations direct. By that I mean 
they serve their service stations direct from their own terminal or bulk plant 
facilities and not through a jobber. Now, I operate in generally the same trade 
area as is Charlotte. The gasoline is delivered to my bulk plant in Kannapolis 
from the same terminal that the gasoline is delivered to Shell’s stations in 
Charlotte. Shell Oil Co. sells gasoline direct to its retailers in Mecklenburg 
County. This bill would in all probability require Shell Oil Co. to sell to its 
retailers in Mecklenburg County at the same price which it sells to me. Now 
that would mean that for all practical purposes I would have to get out of the 
gasoline business because I could not resell the gasoline to a retailer for a higher 
price and expect him to pay it when Shell is selling to his neighbor at the same 
price at which I buy it. Shell Oil Co. would be placed in the position of having to 
decide whether it would sell exclusively to jobbers or exclusively direct to the 
retail outlets. In any event, my dealers who are located close to these dealers 
which are served by Shell Oil Co. direct could not hope to compete with them. 

Now then, even if the law would be construed that Shell could sell at a lower 
price to a jobber than to a retailer, then under the Federal Trade Commission’s 
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ruling in the Standard of Indiana case, Shell would have to sell to its retailers 
at the same price or at no higher price than I sell to my retailers. This might 
work well in some instances, but in other instances it would result in disaster. 
It is perfectly simple to see what I could expect the Shell Oil Co. to price its prod- 
uct to all of its retail outlets on a foundation that was laid by me. If there is in 
my territory 1 big service station which handles thirty-five to forty thousand 
gallons of gasoline in a month, and a competing company offered to sell it 
gasoline at a lower price than I am now selling, then if I reduced my price to that 
station to meet the competition, Shell Oil Co. would be forced to reduce its price to 
that same figure for al! the retail outlets which it serves direct. Even if the 
Shell Oil Co. were willing to let me set the price to retailers in my territory, then 
the Shell dealers in the adjoining territory would have ample room for 
complaint if their price happened to be higher than that which I was charging. 
Under these circumstances Shell Oil Co. would have no alternative except to 
dispense with my services and to handle as much of the gallonage as it can, 
direct to the retail outlets, bypassing me as a jobber. If this happens, and I 
am sure that it is bound to result, then my investment in the bulk plant, in tank 
trucks, in building goodwill, and my investment in all phases of my business 
have been washed down a drain. I will be forced to sell my business to the Shell 
Oil Co. or to some other supplying company at whatever they wish to pay. I 
would not even be in position to set my own price for the sale of my equipment. 

At the present time, I happen to have under lease two service stations for 
which I cannot procure satisfactory operators. If a station in my part of the 
country sells in a normal price market twelve to fifteen thousand gallons of 
gasoline per month, the operator can make a reasonably good living. He will not 
get rich but he will be getting some fruits from his labors. Now I have two sta- 
tions for which I have not been able to find operators. As a temporary expedient 
I have my employees in each of the stations and am operating them direct. This 
is not a usual or normal part of my business as a jobber. I do not think many 
jobbers make a habit of operating stations direct. At times, however, it becomes 
necessary, in order for me to keep a station open, to provide personnel to man it. 
Now in this particular instance, I am supplying gasoline to these stations which 
is sold to me by the Shell Oil Co. Does this make me a retailer? If it does, then 
Shell Oil Co. would be violating the law if this bill is enacted into law, because it 
is selling to me, a retailer, at a lower price than it is selling to other retailers. 
As I stated, at the present time I have two stations which are being operated 
temporarily in this manner. I sincerely trust that within the next few weeks or 
months that I can secure an independent operator for each one of these stations, 
but in the meantime, I have no alternative except to operate them as a part of 
my business. If this bill is enacted into law, in instances such as this I would 
have no alternative except to give up those particular stations, that is, close them 
up until I could get an independent operator. While they are closed, every bit of 
business which they normally receive would go elsewhere and I would have vacant 
property on my hands, paying rent to the property owner and receiving nothing in 
return. It would take only a few months of such a situation to put me completely 
out of business. Now I have no brief for the so-called jobber-retailer who makes 
a practice of operating service stations with salaried employees. I fully realize 
that such operators can become a drag on the normal market since they are in 
position, if they see fit, to reduce the retail price of gasoline below that which a ° 
regular retailer can charge. However, certainly in our part of the country 
there are very few of these so-called jobber-retailers. I cannot believe that with 
a relatively few of these operators that you are justified in demolishing the en- 
tire jobber industry in order to get rid of them. 

In conclusion, let me simply say this. I have tried in my limited way to study 
the effects of this bill. If any good effects will result I have not been able to deter- 
mine them. I know, however, that my own business will be put in jeopardy. I 
cannot believe that either I or other jobbers operating in my part of the country 
ean expect to continue their operations for very long if this bill becomes law. 

The Shell Oil Co. has been my supplier for several years. My relationship with 
Shell Oil Co. has on the whole been good. I have complained sometimes and have 
found on occasion that I thought it was being hard on its jobbers. At no time, 
however, have I felt so badly toward the Shell Oil Co. that I thought it was worth- 
while to undermine the entire jobber segment of the industry, as I am afraid this 
bill would do. And I want to say this in addition: No pressure has been brought 
on me by any major oil company in regard to this or any other bill. I wish to 
state emphatically that these are my personal views. I have read in the papers 
that the major oil companies oppose the passage of this bill. I have discussed this 
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proposed measure with other jobbers in North Carolina and they have felt that it 
would be extremely dangerous to their businesses, just as I feel that it would be 
dangerous to mine. I do not see how we can continue to operate if this bill is 
passed. Let me beg of you, that if you want to do something for us little 
businessmen, please let’s go about it in a little more orderly manner. I do not 
believe that we are accomplishing anything with legislation such as this. Cer- 
tainly from my standpoint I am afraid that it would be disastrous. I don’t 
suppose there is any such thing as a business utopia. I am perfectly willing to 
compete with other people in the oil business, including the major oil companies. 
My business is built around friendship and trust of my neighbors and friends. 
I believe there is a place in the oil business for us legitimate jobbers and I beg 
of you not to endanger all of us by the passage of this bill. 


Mr. Exxis. Mr. John R. Leonard, from Pennsylvania, Mr. Chair- 
man. 

Mr. Leonarp. From the Pennsylvania Petroleum Association. 

We are also opposed and I am satisfied to submit my statement. 

Senator Kerauver. Thank you very much, Mr. Leonard. We are 
glad to have you here and your statement will be made a part of the 
record at this point. 

(The document referred to is as follows :) 


STATEMENT OF JOHN R. LEONARD ON BEHALF OF THE PENNSYLVANIA PETROLEUM 
ASSOCIATION 


I am John R. Leonard, age 57, residing at 314 West College Street, Canons- 
burg, Pa. I am a distributor of petroleum, viz, the products of the Atlantic 
Refining Co. 

My business was established in 1935 under the Pennsylvania Fictitious Names 
Act as the Universal Oil & Gas Co., Youngstown Street, starting as an agent 
for the Pure Oil Co. In 1939 Pure discontinued operations in this area and I 
transferred to the Cities Service Oil Co. 

From 1941 to 1946 I served in the Armed Forces, my wife operating the 
business until my return. 

In 1946 I purchased the interests of the Cities Service Oil Co. in this area and 
became an independent jobber and distributor. 

In the early part of 1947 I changed to the brand Atlantic who is my supplier 
at present. 

I am what is considered an average jobber, some being larger and some 
smaller. I distribute approximately 2 million gallons of petroleum products 
annually, amounting to about one-half million dollars in sales. My investment 
in properties and equipment is about $150,000 made up as follows: 


Bulk plant 
Service stations 
Service equipment 
Stock and trucks 


My operation is a dual one in that my supplier operates in the same area. 
This arrangement has been in effect during my time with Atlantic and has 
worked out very well. All the accounts I serve are independent dealers and I 
own the equipment through which they sell Atlantic products. 

I do want to state that I am absolutely independent, owning everything per- 
taining to the business and no one dictates to me how to conduct it. 

Approximately 40 percent of all gasoline requirements in the United States 
and 85 percent of all fuel oils are distributed by jobbers like myself which 
number around 15,000 or more; and most of them have invested everything in 
the business. 

If 8.11 were made into law, some of us would be put out of business and as 
I understand it, your committee has the avowed purpose of protecting small 
business against the inroads of big business. The passing of this bill would put 
me and other jobbers of Pennsylvania in the same position as the jobbers of 
Indiana except I do not sell at retail or undercut the market. 

If I understand the Federal Trade Commission correctly, it said among other 
things, that Standard of Indiana could not charge its dealers a price higher 
than Standard jobber customers charged their own dealers. Now let us apply 
this situation to me. There are times when I have to make price concessions to 
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one dealer who, through no fault of his own, but due to competitive conditions, 
must have help or go out of business. I have an investment in his business in 
the form of equipment and he has his “all” invested; so, in order that he can 
stay in business I must help temporarily. Now, with a situation like this, 
according to the Federal Trade Commission ruling, my supplier would have to 
meet this reduced price of mine to all its dealers. Atlantic would not put up 
with a jobber who establishes their own selling price, and the end result would 
be, rather than be placed in such a situation they would ask me to find another 
source of supply. In brief, this bill would impose on Atlantic so many legal 
hazards they could not afford to have me as a jobber. This situation can be 
multiplied by many other independent jobbers in Pennsylvania. 

I have been foraging this business for a long time and competition is rough: 
costs are high and I cannot say I like all marketing practices. I do say, how- 
ever, I prefer my chances under the system of free competition rather than 
submit to a form of regulation which would put a premium on inefficiency and 
incompetence. 

Independent jobbers of Pennsylvania take pride in independence. We believe 
that some way we can survive without the necessity of the Federal Government 
imposing regulations. Maybe the time will come when strong regulations will 
be necessary but we jobbers prefer to right the wrongs within the industry, and 
if any man thinks this bill will stop price wars, he knows little of the problems 
of this industry. There will always be someone who through better marketing 
practices, more efficient operations, and better buying price can sell a little 
cheaper than others. Then, others must find a way to meet this competition 
or fall by the wayside. It is the American way, and we as independent 
Americans are willing to take our chances under those conditions. 

The Pennsylvania Petroleum Association appreciates this opportunity to be 
heard. 


Mr. Exxis. Next is Mr. Miles M. Mills on behalf of the Iowa 
Independent Oil Jobbers Association. 

Senator Kerauver. Mr. Mills, we are very glad to have you here 
and your statement will be made a part of the record. 

(The document referred to is as follows: ) 


STATEMENT OF MILEs M. MILLs ON BEHALF OF THE IOWA INDEPENDENT OIL JOBBERS 
ASSOCIATION, INC. 


My name is Miles M. Mills, president of Oils, Inc., an independent oil jobber 
of Skelly Oil Company products in Des Moines, Iowa, and adjacent rural areas. 
We operate from one large bulk distributing plant in the city and from two rural 
bulk storage plants where we service the farm trade and local dealers in the 
vicinity of these plants, 

I am appearing here as an independent oil man as well as a representative of 
the Iowa Independent Oil Jobbers Association, at the express direction of its 
board of directors. The Iowa Independent Oil Jobbers Association represents the 
interests of over 800 independent oil jobbers in the State of Iowa. These 800 
jobbers distribute over 80 percent of the fuel oil and kerosene and 51 percent of 
the gasoline in Iowa. 

This particular type of proposed legislation, in this Congress referred to as 
S. 11, has been discussed by our association both in directors meetings and by the 
full association membership for many years and has been the subject of more 
serious consideration since the Standard Oil of Indiana case was heard before 
the United States Supreme Court. It was most recently the subject of 15 
regional meetings held throughout the State during October and November of 
1956 at which time the proposed legislation was presented by the secretary of 
our association. At each meeting the opinion of those present was overwhelm- 
ingly opposed to the passage of this legislation. A brief analysis of the Iowa 
independent oil jobber, I believe, will more clearly demonstrate his opposition. 

Predominately the jobbers of Iowa operate through tank wagon distribution, 
which we refer to as wholesale as well as retail distribution through their con- 
trolled or owned service stations. It has been very definitely established in our 
minds, from testimony in previous hearings before Congress, that if this legis- 
lation were passed it would be impossible for a jobber to both wholesale and 
retail. Over 600 of the 800-odd Iowa jobbers handle a maximum of 600,000 gal- 
lons of gasoline, kerosene, and fuel oil annually, with the average of these 600 
approximating 350,000 gallons per year, The historical wholesale margin in 
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Iowa is about 3 cents per gallon. Simple arithmetic demonstrates that if the 
jobber handling 350,000 gallons per year were strictly on a wholesale basis he 
would receive only $10,800 per year gross income, out of which he would be 
required to pay for all of his equipment including: bulk station tanks and pumps, 
trucks, truck tanks, meters, service station pumps, compressors, and hoists. 
Also, he must furnish capital involved in servicing his credit accounts, including 
credit losses, in addition to wages required for any help necessary. Obviously, 
this would not leave a very satisfactory income and return on investment in ac- 
cordance with today’s standard of living. Therefore, it can readily be seen that, 
if the Iowa jobber were to be confined to the wholesale picture alone he would 
be unable to exist for a very long period of time. We know that the independent 
oil jobber of Iowa is a substantial citizen filling a necessary position in the dis- 
tribution of petroleum products and is active in civie affairs, such as the Com- 
munity Chest or United Campaign that make the background for strong 
communities. 

We have in the city of Des Moines, where I operate, a total of 9 individual 
jobbers distributing for 4 major oil companies under exactly the same condi- 
tions that were present in Detroit at the time of the Federal Trade Commission’s 
citation of the Standard Oil Company of Indiana, except that these Des Moines 
jobbers are not selling at cutrate prices. There is no question in the minds of 
these jobbers that the legai hazards imposed by this bill, on the supplier, would 
make it impossible or untenable for these suppliers to continue using their 
respective jobbers for distribution of petroleum products, particularly gasoline. 

I am one of the 9 independent jobbers mentioned above and I strongly oppose 
this legislation personally as well as for the independent oil jobbers of Iowa 
because with the enactment of such legislation I, as well as the other jobbers, 
would be facing our demise and frankly I have spent 19 of my 36 years in the 
marketing end of this business building up my little company for myself and my 
son and daughter to carry on. 


Mr. Exuis. Next is Mr. Van Noy Thornhill, Charleston, S. C. 

Senator Kerauver. Mr. Thornhill, we are glad to have you here 
with us. 

Mr. Tuornuiti. Thank you, sir. 


Senator Krrauver. We will also make your statement a part of the 
record. 

Mr. Tuornuiti. Mr. Heinz, our secretary, had to leave to catch a 
plane. I would like to submit his statement, also, and with the added 
notation that we also oppose S. 11 unanimously. 

Senator Kerauver. Let them both be put in the record. 

(The documents referred to are as follows:) 


PREPARED STATEMENT OF W. L. HEINz, CoLuMBrA, 8. C, 


I am W. L. Heinz, secretary of the South Carolina Oil Jobbers Association, 
and owner of a small oil-jobbing business in Columbia, 8. C. I have been in the 
oil business for 38 years, and secretary of the South Carolina Oil Jobbers Asso- 
ciation for 14 years. To my knowledge, neither I nor the South Carolina Oil 
Jobbers Association have ever yielded to pressure from the suppliers or the 
major oil companies in causing us to support or oppose any legislation. Our 
position concerning 8S. 11 was taken independently and is the result of study 
and deliberation. 

Due to the difficulty in understanding 8S. 11 and its implications, the South 
Carolina Oil Jobbers Association took no stand, either for or against S. 11 until 
January 10, 1957. Our members were deeply concerned, as other small business 
groups were sponsoring this legislation. In spite of the difficulties, the members 
had given much study to the effect that S. 11 might have on their operations. At 
the annual meeting of the association on January 10, with advice from one of 
its members, who is an experienced attorney and experienced in oil jobber opera- 
tion, and after prolonged discussion, the members unanimously decided that the 
effects of S. 11 would be to eliminate dual operations, and eventually destroy 
the jobber function in the oil industry. Then and there for the first time, the 
association took a definite stand on 8S. 11, and the members voted, unanimously, to 
oppose it and ask for a hearing. 
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There are 87 members, all of whom are oil jobbers, in the South Carolina Oil 
Jobbers Association. Eight of these are now operating in the same territory 
where the suppliers operate direct and are in so-called dual operations. Most of 
the other jobbers in South Carolina have territories adjacent to direct operations 
by their suppliers, and would be in competition to them. Although these jobbers 
do not operate service stations, ordinarily, they do own and lease service stations, 
and these stations produce most of their business. In order that they might 
protect their investment, there are times when they do have to operate some of 
these stations. Such operations put them in dual operation with their other 
service station dealers and customers. It is my opinion that S. 11 would take 
this privilege from them and force them to sell their service stations under 
pressure. The major oil companies being able to operate service stations, direct, 
would be the best prospects as buyers. 

8. 11, in my opinion, would permit cut-price retailers, operating within any one 
State, to put the working service station dealers out of business, as their suppliers 
could not meet local price war competition without meeting it in all of their 
operating area; nor could they make it possible for their dealers to meet such 
competition. 

The local price cutters are few in number, while the working service station 
dealers are numerous, are the distributing backbone of the industry, and are 
important citizens in any community. It takes only one price cutter to disturb 
a large market when his competitors have no way to meet his competition. 
Through increased volume the price cutter can continue, and eventually destroy, 
his defenseless competitors. 

In my opinion, S. 11 would seriously injure most of the service-station dealers 
and the jobbers, and eventually force the major oil companies into 100 percent 
direct operations and a monopoly unless Government control intervened. In 
either case, the independent dealer and jobber would be eliminated from our 
economy as a self-employed businessman. He would have to take a salaried job 
in the industry or look to other fields. 

We are definitely opposed to this legislation for the reasons given, and urge 
you to vote against it. On behalf of the 87 members of the South Carolina Oil 
Jobbers Association, I want to thank the committee for this opportunity to submit 
our views. 


PREPARED STATEMENT OF VAN Noy THORNHILL, CHARLESTON, S. C. 


My name is Van Noy Thornhill. I am general manager of the Charleston Oil 
Co., an independent jobber. The company for whom I speak is a South Carolina 
corporation, incorporated in the year 1909. We are engaged in the petroleum 
distribution business in and around Charleston, S.C. My company is the oldest 
jobber in the south and still independent. We are members of the South Caro- 
lina Oil Jobbers Association and thhe National Oil Jobbers Council. You will 
let me first state that neither I nor my company have been forced or coerced 
by anyone to testify before this committee. 

We have been operating in the Charleston, 8. C., market since 1909; we have 
had dual operations with a number of major suppliers operating in this market. 
Our mutual problems during the many years have always been solved within 
the industry. 

Our decision to oppose the passage of this bill is based on consultation with 
our legal counsel, discussions through our jobber organizations, and our own 
management. 

Our interpretation of this bill would affect us in the following manner: We 
are supplied by the Shell Oil Co. which markets direct in the same territory we 
operate in, namely Charleston County. We feel that if this bill becomes law that 
the Charleston Oil Co. or the Shell Oil Co. must cease to operate in this market. 
I am sure that you realize that the Shell Oil Co. would not give up their 
operations; therefore, we would be forced to find another supplier and under 
this law we feel that any of the major supplying companies marketing direct 
in the Charleston area would not supply us due to the possible implication under 
S. 11. With no source of supply as an oil company, we would cease to be 
bso business and would have to sell to major suppliers or close out our 

usiness. 


_Mr. Extis. Next is Mr. Douglas E. Quarles, representing the Vir- 
ginia Oil Jobbers Association. 
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Senator Krravver. Mr. Quarles’ statement will be made a part of 
the record. 
(The document referred to is as follows :) 


STATEMENT OF DovuGLas EB. QUARLES, JR. 


My name is Douglas E. Quarles, Jr., and I live in Fredericksburg, Va. I am 
appearing here today in opposition to S. 11 as a small-business man and as a repre- 
sentative of the Virginia Petroleum Jobbers Association, which is a trade asso- 
ciation of independent fuel oil and gasoline jobbers. 

I own and operate a small independent oil jobbing business under the name 
of Quarles Petroleum, Inc., in Fredericksburg and I employ 10 people. My com- 
pany is engaged in the wholesale distribution of gasoline, motor oil and tires to 
retail service station operators, as well as the distribution of gasoline and fuel 
oil in bulk quantities to commercial consumers, home owners and farmers. We 
own several service stations and lease them to retail dealers. We lease and 
re-lease other service stations to retail dealers. Of course, there are many other 
jobbers in Virginia who have similar operations. 

My company distributes branded petroleum products in the Counties of Caro- 
line, Spotsylvania, King George, Stafford and Prince William. The major oil 
company that supplies me with the products has a direct operation in Fairfax 
and Hanover Counties. Fairfax County adjoins Prince William in the northern 
part of my territory and Hanover County adjoins Caroline County in the southern 
part of my distribution area. Insofar as competition is concerned, my dealers 
compete with the dealers who buy their products direct from my supplying com- 
pany. Therefore, this amounts to what we would call dual distribution. Now, 
if my understanding of what S. 11 will do is correct then if it becomes law my 
supplying company will have to sell petroleum products at the same price to its 
dealers as I sell to mine. If they are put in this position then, in my opinion, 
they will have to do one of three things (1) police my sales to my dealers, im 
which case I will suffer a limitation of my freedom of action: (2) eliminate me 
by canceling my contract and take over as a direct operation; (3) or sell their 
direct operations to jobbers. 

If S. 11 becomes law then, of course, I would recommend that my supplier fol- 
low the third route and sell out to jobbers. However, with the tremendous invest- 
ment which they have in the metropolitan areas of Washington, D. C., and Rich- 
mond, Va., then I seriously doubt if they would consider doing this. Even if 
they would consent to do so it would be most difficult for them to find a man with 
the money who would be willing to risk investing it in this most competitive 
business. 

As to the first alternative listed above, that is, policing my price to dealers, 
there is great doubt in my mind whether a large corporation would leave itself 
open to the damage suits that could be brought upon it by my actions. 

So this brings us to my real concern of 8S. 11—the second of the three choices 
I mentioned earlier, that is putting me out of business by canceling my contract 
and taking over as a direct operation. I am afraid that this is the course that 
my supplier would follow. In this case, 8. 11, instead of helping my company 
which is a small business, would do it great harm. 

As a small oil jobber, I am not able to secure as many new retail stations as 
some of my large competitors. Therefore, it is of utmost importance to my busi- 
ness that none of my retail stations stay closed for any length of time. So there 
are times, when one of my dealers goes out of business for one reason or another, 
that my company must operate the station to keep it open. It is my understanding 
that S. 11 will prevent me from doing this. (Senator Kefauver stated at the 
hearings before this subcommittee on Friday, June 29, 1956, to an oil jobber from 
Detroit, “You are the one that the bill is supposed to hurt because it is supposed 
to try to prevent you from retailing as a jobber”. ) 

I, along with the other petroleum jobbers in Virginia, feel that the effect of this 
proposed amendment to the Robinson-Patman Act will be far-reaching and will 
create a great deal of uncertainty in the law. In conclusion, I would like to quote 
what Congressman Celler, Chairman of the House Judiciary Committee, said in 
the course of debate on the companion bill in the House last June: “I have given 
serious consideration to the matter and, as I indicated before, this bill has many 
hidden meanings; it presents many problems. I may be wrong, though I doubt 
it, but it is very much like an iceberg. You can see one-fourth of the iceberg, but 
possibly three-fourths of that iceberg is submerged and hidden. There are many 
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things in this bill which may take many Supreme Court decisions to 
clarify. * * *”. 
Finally, any piece of legislation that will create so many uncertainties is bad. 


Mr. Exuis. I might further add that they, as vigorously as the other 
jobbers, oppose S. 11. Next is Mr. Charles W. Hicks of Roberts, IIL, 
president of the Satellite Petroleum Corp. 

Senator Kerauver. We are glad to have you here and your state- 
ment will be printed at this point in the record. 

(The document referred to is as follows :) 


My name is Charles W. Hicks of Roberts, Ill. I am president of Satellite 
Petroleum Corp., Hicks Oils & Hicksgas, Inc., and various subsidiaries of these 
firms with offices in Roberts, Ford County, Ill. I have been engaged in the gas 
and oil business as a wholesaler, retailer, and jobber for a period of approxi- 
mately 30 years. I began my business career as a tank truck driver for the 
Standard Oil Co., eventually purchased my own truck, constructed my first 
station at Roberts, Ill, about 25 years ago, and in due course I built and 
operated. and at this time operate a number of service stations. Later I engaged 
in the fuel transportation business, in the sale of propane and butane gas 
products, in the sale of new and used automobiles, and in other facets of the 
fuel and transportation business. 

I have been, and am now a petroleum product jobber, and from time to time, 
in the course of that business, I have had to contend with the problem of 
competition which at times seemed determined to push me out of business, by 
the process of underpricing, in order to lure my customers from me, and with 
other devices which my competitors, both major oil companies and independents, 
used to eliminate me from competition. 

From time to time, and in the course of my business, I have had to cut my 
prices to meet prices set up by competition, in order to survive, and in due 
course these matters, in the manner of free competitive action, were resolved, 
so that both my competitors and I were able to survive, and incidentally, to 
thrive. The entire process of setting prices to meet competition seems to work 
a favorable result for all concerned, in that a proper price situation evolved and 
everybody lived. The price reductions I made, as the situation called for it, 
were made with no other purpose but to meet the price set by competition. 

In being called upon to comment on my reaction to the proposed legislation 
as embodied in Senate bill 11 and House bill 11, I am struck by the conclusion, 
that if these bills are permitted to become law, I would lose my right to meet 
a competitor’s price in respect to large accounts, without giving the same price 
to my other accounts, because my action might by legal interpretation be deemed 
to effect competition, even if my allowance of a lower price to meet the compe- 
titive price was made in good faith. 

I cannot understand how this nebulous idea of “lessening competition” would 
be interpreted. It is quite possible that the courts may interpret an effect 
upon only one customer to be a lessening of competition, or that it tends to 
create a monopoly. Under the proposed legislation, it seems, a customer or a 
competitor could keep me on constant defensive, in order to substantiate that 
the bringing down of prices to meet competition was not done in violation of the 
law. A competitor could make a threat of cutting prices, and if I would meet 
that threat by action, he would have me in court in no time at all, defending 
damage suits and prosecution by the Government for violation of the law. The 
line of demarcation between good faith and lack of good faith, in my opinion, 
is a close one, just as whether an act does, or does not effect competition. 

My experience indicated that volume sales carry a smaller per-unit overhead 
than small sales, but the precise differential is something that my auditors 
cannot show me, and how a court is going to determine the precise price differen 
tial, is something that escapes me. 

Further my suppliers would become so jittery in regard to the effect upon 
them of a possible violation by me that they would be reluctant to sell to me 
and to store jobbers like me, for fear that, in the process of adjusting our prices 
to meet competition, we might violate the law and thus get them into difficulty 
in spite of our good faith. : 

I am in the habit of supplying my retail customers with proper signs, services, 
und facilities for the dispensing of my products, and this may be interpreted 
to be a form of violation under the law. 
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I am informed that under the provisions of the law there also may be a burden 
upon me to make certain how my customer disposes of his gasoline after I have 
sold it to him, or suffer the consequences; and I fail to see how I could control 
my customer in that respect. It seems to me that ruthless competition, which 
may be able to afford a loss for a time, could snuff me right out of existence. 

The large customer is the lifeblood of the jobber’s business and if I am not 
going to be able to act freely in the meeting of competition for that business, I 
will suffer, and in turn the public will suffer. As a result the legislation would 
accomplish exactly that which it is designed to eliminate, that is, a monopoly 
by the people who will squeeze the jobber out of business and then have the 
field free to themselves. I am engaged in interstate commerce, having bulk 
plants in Illinois, Indiana, and Wisconsin, and my lawyer informs me that my 
operation would fall right into the teeth of the proposed legislation, and based 
on the nature of my operation, I could not survive in business. 

A law which is going to be violated extensively is not a good law, as we learned 
sv well from the prohibition law, and many people, in order to survive, will be 
forced to violate. All the prisons in the country will not be large enough to hold 
the violators. The legislation would be a godsend to fly-by-night operators who 
could come in, make a quick killing, fold up their tents like the Arabs, and steal 
off in the night. I feel that competition which has lower overhead, due to loca- 
tion of facilities, ete. could just about set its own price, and shove the rest of us 
out of business. 

The legislation is unfair to the general public who in the end, gets it there, 
because territorial lines, as they pertain to the matter of unfair competition 
are vague. The price cutter would drive his competitor out of business by some 
accepted, or even unaccepted reason for price cutting, and then proceed to 
raise his prices after his competition has dropped out of business. Some people 
seem to think that the legislation will stop price wars. It would no more do 
that than one could stop the sun from rising and setting. The law being subject 
to interpretation, the retailer will cabbage on to any straw in the storm in order 
to justify cutting the throat of competitors, take his chances with the law, and 
by the time the slow wheels of jusice got around to it, the competitor would have 
bitten the dust, and even if the price cutter pays some damages or is found 
guilty of criminal violation, he would have accomplished his purpose, as the 
doctor puts it, “The operation was successful but the patient died.” 

I had always believed that one of the vested economic principles in our country 
is the right of freedom of fair competition, and in my opinion, anything that 
detracts from such freedom, to that extent, marks another chunk knocked off 
the principle of free enterprise as we know it. This legislation goes directly to 
the heart of the principle to which we attach such great significance, namely, 
freedom in the pursuit of economic security. It would put many people in a 
position of the rifleman, with his trusted M—1 on his shoulder, going forth to do 
battle against a Sherman tank armed with atomic warheads. 

The bill would add to the state of confusion in which the average small-business 
man already finds himself because of the profusion of governmental control of 
his business affairs. The Government would have to set up very complicated 
and extensive machinery for enforcement of the law and would open the way 
for graft and corruption in business affairs, because the American businessman, 
to survive, will fight and sometimes will step beyond legal niceties in order to 
survive. The legislation would clog the courts with litigation and every court 
would have a different approach and make a different decision in similar cases. 
It would go a long way to create a state of anarchy in business. 


Senator Kerauver. Proceed, Mr. Pendergraft. 


STATEMENT OF RALPH N. PENDERGRAFT, PRESIDENT, PENDER- 
GRAFT & WILLIFORD, INC., MISSISSIPPI OIL JOBBERS ASSOCIA- 
TION 


Mr. Penpercrarr. My name is Ralph N. Pendergraft. I live at 
Jackson, Miss., and I have been in the oil business for some 33 years. I 
am now president of the Mississippi Oil Jobbers Association and 
president of Pendergraft & Williford, Inc., a closed corporation. I 
own one-half of the stock in the corporation and Mr. H. S. Williford 
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owns one-half. We are a jobber of Continental Oil Co. products in 
our territory 

So I appear here as an oil jobber and as president and spokesman of 
the Mississippi Oil Jobbers Association, which is comprised of over 120 
oil jobbers throughout the State of Mississippi. 

Recently the charge was made by ey responsible persons 
in Gov ernment that the oil jobbers of this Nation are acting as puppets 
of the major oil companies in opposing S. 11. We jobbers of Missis- 
sippi want to go on record here and now as saying that such a 
charge as it relates to us is simply not true. 

I would li’ e to add right there that down in Mississippi in the oil 
business we are one big family. We have commission agents down 
there, as well as jobbers, and we have a few salaried agents, not too 
many. 

Senator Witrey. How many jobbers belong to the oil jobbers associ- 
ation ? 

Mr. Penpererarvr. 120. 

Senator Witey. How many are outside of it ? 

Mr. Penpercrarr. All of the large ones are in, but there are about 
200 total jobbers in the State. 

Senator Witry. Do any of the others take a different position that 
you know of ? 

Mr. Penpercrarr. The others that are not members of the associ- 
ation so far as we know don’t take any position on anything. 

Senator Kerauver. All right, sir. 

Mr. Penpercrarr. I wanted to add there that if there was any force 
being put on anyone in Mississippi, why there would be some squawks, 
because while we may have some arguments among ourselves, when out- 
siders begin to push us around, why we will shout out about it. 

Of course, we don’t know what the motive was that prompted the 
charge. It may be that the motive prompting the charge is to pit the 
jobbers against the major oil companies so as to create dishar mony be- 
tween the two groups in order to lessen the opposition to the bill—a 
sort of crude divide-and-conquer technique devised to pit small- 
business men against so-called big business. 

We want this committee to know that we are not the puppets of 
anyone or of any group. 

We are firm believers in free enterprise and are committeed to the 
proposition that there is already entirely too much legislation govern- 
ing or attempting to govern our small businesses. 

What we want is to be left alone so that we can get on with the 
serious matter of making our livelihoods in our chosen field of en- 
deavor without the fear of being forced out of business overnight 
through some ill-conceived 1: aw—and we must assuredly will welcome 
any help the major oil companies or anyone else gives us in defeating 
this legislation which poses such a serious threat to our existence as 
jobbers. 

S. 11 as now written probably would put small oil jobbers out of 
business. 

When hearings on this bill were being conducted last year, a member 
of this subcommittee stated that it is the purpose of the bill to prevent 
a jobber from selling at retail. Such a prohibition would have the 
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effect of forcing practically all oil jobbers in Mississippi out of busi- 
ness for the reasons hereinafter stated. 

Senator Kerauver. Mr. Pendergraft, you have heard it stated that 
is an untrue statement. 

Mr. Penpercrarr. Yes, sir, and I would like to discuss that. 

{ was here when that testimony was given. My decision was 
prompted by the testimony here that was given between Mr. Citrin 
and you, and I am unconvinced from what is printed in this book 
here—I am perfectly willing to accept what you say now, but from 
the discussion between you and Mr. Citrin here, I think it would lead 
anybody that can read and analyze as well as I think that I can that 
you meant what you said when you told Mr. Critin that he couldn’t 
operate a station. 

Now cutting the price there was mentioned, but that was not, as I 
drew from it, the chief thing that was involved. 

That was that he was a ‘jobber retailer, and as such he could not 
operate service stations because there was some discussion further on 
over there, if you will look at it, where he wanted to know about the 
closing up of these stations. If he was going to have to close them, 
and there was something about bad judgment in building them in the 
first place, and so forth. 

I don’t think that I am confused on that issue. 

Senator Keravuver. Let’s put in the quotation on page 405 and [’ll 
be satisfied. 

Mr. Penpercrarr. Yes, sir. I drew my statement from the whole, 
although I did quote that direct statement there that you made, for 
the sake of not printing the whole, not to be brief. 


I could have put the whole thing in there but I didn’t see the wisdom 
in doing that. 

I do now. 

(The document referred to is as follows:) 


Senator KEFAUVER. You are the one the bill is supposed to hurt because it 
is supposed to try to prevent you from retailing as a jobber. 


Mr. CitTrIN. Let me put it <o you this way, Senator. We call ourselves a whole- 
sale distributor. And we are strictly a wholesaler. But one thing 

Senator Krerauver. But you were not then. You had retail outlets. You just 
said that. 

Mr. Cirr1n. When a jobber starts out, or a dealer will start out to be a jobber, 
how does he start out? He starts in the retail business. He builds up a volume. 
If he can get to be a jobber, he becomes a jobber. 

Senator Kerauver. I know, but my question was, sir, whether you think it 
is fair, when you get to be a jobber, to be a retailer also, and take your larger 
discount and operate service stations of your own at a price which the other 
little fellows, because they are just retailers, cannot meet. 

(Hearings before the Subcommittee on Antitrust and Monopoly of the Com- 
mittee on the Judiciary, United States Senate; 84th Congress, 2d Session; To 
Amend Section 2 of the Clayton Act, June 21, 26, 27, 29, 30, July 3 & 5, 1956. 
pp. 404, 405. ) 


Mr. Penpercrart. Generally speaking a jobber does not want to 
operate a service station. Service stations are leased by the jobbers 
to dealers; and the jobbers in Mississippi sell to such dealers approxi- 
mately 60 percent of all the petroleum products sold in the State. 

A great majority of the stations serviced by jobbers in our State 
ave owned or are in the process of being bought by the jobbers. 
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These stations nowadays, if fairly modern, cost the jobbers about 
$30,000 per station. 

Unfortunately there is a considerable turnover in dealer personnel. 
It frequently happens when a dealer leaves a jobber, the jobber has 
a difficult time shield a replacement who is competent and finan- 
cially responsible, U nder such circumstances the jobber is forced to 
operate the station with salaried personne] until a satisfactory replace- 
ment is obtained. So, should S. 11 becomes law the jobber in such 

‘vases would be faced with the proposition of either closing the station 
down until he obtains a replacement dealer or run the station in vio- 
lation of the law. 

Now how long would the average jobber, who generally is under- 
financed at best, stay in business if he is prevented from operating 
his stations and selling at retail pending the replacement of dealers 
at jobber-owned stations ? 

If a lender were called upon to finance the building of a service 
station how much money would he lend the average jobber under 
the conditions recited above ? 

I say to you that if S. 11 becomes law the little man is going to be 
forced out of the jobber business and most of the jobbers are little- 
business men. 

Can’t you see that if S. 11 becomes law it will be only a short time 
until all service stations will be operated with salaried personnel by 
major oil companies and by the comparatively few who can afford 
to operate a chain of stations and supply them from bulk purchases 
made from refineries ? 

There will be no such thing as one station being owned and oper- 
ated by an individual—simply because he cannot afford to make the 
investment required to own a modern station that will be competitive 
with the major oil company-operated station or the chain-operated 
station. 

This is so because the averge station will not produce enough revenue 
to pay for the investment and produce a reasonable profit to ‘the owner 

We are told that the proponents of S. 11 are traveling on the theory 
that its enactment will help the small-business man. We think that 
we have shown that this is not true in the oil industry. 

There simply will not be any place for the small jobber or service 
station dealer who must compete with the modern service stations if 
S. 11 becomes a law. 


8. 11 WOULD PREVENT DEALERS FROM BECOMING JOBBERS 


In this industry those who would be successful should start at the 
bottom and work their way up. The bottom is the service station at- 
tendant. The jobber who has never had actual service station 
experience is rarely successful. 

Most jobbers today started out as either an attendant or dealer in a 
service station to learn the business. Through hard work and 
application they acquired their jobberships. 

Young men have had and now have an incentive in learning the oil 
business in our segment of the industry. They know that they can 
progress from an attendant in a service station to a service station 
dealer and to a jobber if they acquire the ability and ingenuity to 
progress. 
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It is not generally known, but a dealer must be a good businessman 
in order to survive. He must pay cash for the products he sells, and to 
develop a satisfactory volume of business he is usually forced to sell 
a considerable percentage of his products and services on credit. 

Therefore he must be a good credit manager and collector. All of 
this makes for a good businessman and fits a man to take his place in 
the jobber segment of the industry. 

To illustrate this I think it would be well to tell you what happened 
in connection with our own organization—Pendergraft & Williford, 
Inc. 

Prior to joining with Mr. Williford in the organization of our busi- 
ness I had operated a station for 7 years and Mr. Williford had been 
in the service station business in Jackson for 20 years, and was at the 
time of the formation of our business succesfully operating 3 service 
stations, 

Since starting our present business in May of 1946 three of our serv- 
ice station dealers have obtained their own jobberships in Mississippi 
and are operating them in a successful way. 


NOW WHAT WILL HAPPEN IF 8. 11 BECOMES LAW / 


There will be little or no incentive for a man to take a job with a 
service station as an attendant because he will know that the odds 
will be terrifically against his ever rising above a salaried employee in 
the station. 

This will have the effect of service station attendants being drifters 
and those who take such jobs temporarily until they find other work. 
All of this will tend to increase the cost of products because of the 
loss of efficiency in operating stations by such personnel. 

As matters now stand the future of an intelligent and industrious 
service station dealer with a well-rounded business background is 
bright in our State. This is so because of the rapidly inioniinn 
market brought about by the tremendous increase of motor vehicles 
of all kinds and the mechanization of most farms. 

This has already resulted in the number of suppliers in our State 
having more than doubled since World War II. Also because of the 

rapidly expanding market there are several suppliers who are pres- 
ently making surveys in Mississippi for the purpose of expanding 
their oper ations into the State. 


8S. 11 WOULD PROBABLY FORCE OIL COMPANTES TO MARKET DIRECT 


Some of the oil companies have informed their jobbers in our State 
that if S. 11 becomes law they will not sell us. This means that the 
supplier must have one system of distribution with no variation. 

The reason given for their contemplated refusal to sell jobbers is 
that they would lay themselves open for treble-damage suits. 

If we are eliminated from the marketing picture we will be forced 
into bankruptcy since most of our businesses are heav ily mortgaged 
with no other means of paying off these indebtednesses as they become 
due and payable. 

Moreover what would become of the small service station dealers 
who purchase from jobbers? We venture the opinion that the service 
station dealers would be placed on salary, and the cost of petroleum 
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products will sharply increase for the reasons that the oil companies 

cannot distribute gasoline as cheaply as we can now in some areas and 
because of the loss of efficiency in operating stations by salaried per- 
sonnel with no incentive to better themselves as they now have. 

There would be a wholesale closing of service stations in settled 
areas followed by the elimination of healthy competition. All of 
this would be inimical to the public good and a great inconvenience 
to the traveling public. 

The marketing segment of the oil business did not grow up over- 
night and is a highly complex and delicate system; but despite its 
complexity the system is serving the public well and efficiently and 
cheaply. 

What possible reason could there be to tear down with one piece 
of vague legislation all that has been built up over many years? 


8. 11 LIKELY TO HAVE SERIOUS ADVERSE EFFECT UPON FARMERS 


The jobbers in Mississippi have over the years worked closely with 
their farmer friends and customers and have always rendered them 
eet and economic service. 

If S. 11 becomes law we predict that the farmers will be required 
to obtain their gasoline from the oil companies in whatever quantities 
and at whatever intervals the companies dictate by necessity and at 
the same prices charged the motoring public at the retail service 
stations plus delivery charges. We further predict that there will 
be some very angry farmers in Mississippi and in all probability in 
a good many other States shortly after the passage of this bill—if 
it passes. 

We hope that it is not the purpose of S. 11 to destroy us as jobbers 
but we cannot read the bill and understand what it really does mean. 

Not only can we not understand the bill but we understand that 
some of the ablest lawyers in this country have conflicting views on 
its meaning. We do not know and have no way of knowing what the 
bill means but it is our belief from what we have read then from the 
committee hearings of previous years and from newspapers and trade 
magazines and from statements made by the sponsors and proponents 
of the bill that the ultimate result will be to create local monopolies 
such as used to exist in Germany and commonly known as “cartels.” 

But another way of expressing it is to say that the effect of the bill 
will be to divide the market geographically among those that wish to 
participate in it. 

We are not just now becoming concerned over the language of the 
bill. 

We have been concerned from the outset, and as a matter of fact we 
wrote a letter to each Member of the Congress from our State on 
December 22, 1956, urging him to attempt to have the language of the 
bill clarified. 

A copy of the letter we sent each of the Senators and Representatives 
is appended hereto and fully expresses our concern over the matter. 


(The document referred to is as follows :) 
DECEMBER 22, 1956. 


Senator James O. EASTLAND, 
United States Senator, Washington, D.C. 
Dear SENATOR: At the 1956 fall convention of this association the attached 
resolution pertaining to old S, 11 was unanimously adopted. 
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It is the thinking of the members of this association that there are already too 
many statutes on the books which were enacted to regulate business and that 
most of such legislation is so vague and broad in scope that in far too many in- 
stances it gives legislative authority and power to the administrative enforce- 
ment agencies, and old S. 11 is a shining example of a case in point. To put 
into the hands of an enforcement agency such a law would be like making of the 
enforcement agency a T-quarterback on a football team in that no one would 
know where the play would go until after the ball had been snapped. 

We have purposely delayed sending the enclosed resolution to you and calling 
this matter to your attention until now so that this whole matter may be fresh 
on your mind when you arrive in Washington about the first of the year for 
the new Congress. 

We have received document after document (a copy of one of which is en- 
closed) prepared by able lawyers pointing out to us the dire consequences that 
legislation identical with or similar to old S. 11 would have upon our small 
businesses if enacted into law, and needless to say we are very much alarmed 
over the possibility that there will be introduced in the new Congress a bill 
identical with or similar to S. 11 and that it will be enacted into law and will 
have the ultimate effect of destroying our businesses. 

No doubt there have been many publications which have gone forward to other 
minority groups pointing out the “virtues” of such legislation, and by reason of 
all of this it is submitted that such legislation is sufficiently controversial to 
warrant a subcommittee of the committee in each House of Congress to which 
such a bill may be referred to hold public hearings on the bill and to make a 
thorough and exhaustive study thereof with a view to developing a full under- 
standing of its effects upon all phases and types of business, and with a view to 
having any proposed amendment to the Robinson-Patman Act couched in such 
simple and ordinary language that any average laymay may understand it and 
thereby minimize the legislative making powers of the enforcement agency. 

There are roughly some 200 oil jobbers in this State, 120 of whom are members 
of this association and they want your assurance that you will make it a point 
to thoroughly familiarize yourself with any legislation introduced in the new 
Congress identical with or similar to old S. 11 and that you will vigorously 
oppose any such legislation that would place in jeopardy the businesses of the 
oil jobbers of this State, and that you will use your good offices to see that any 


legislation which reaches the floor of either House of Congress is so spelled out © 


that its meaning will be clear and not subject to strained interpretation of the 
enforcement agency. May we have your assurance at an early date? 
Sincerely yours, 
R. N. PENDERGRAFT, 
Chairman, Legislative and Taxes Committee. 


The resolution that was passed is attached to my statement and 
reads as follows: 
RESOLUTION 


Whereas there are forces at work in this Nation who would destroy free 
enterprise ; and 

Whereas all citizens who believe in the principles of free enterprise must be 
ever alert to combat those who would destroy our way of life; and 

Whereas there was introduced in the Congress at its last session a bill com- 
monly known as S. 11 that would have amended the Robinson-Patman Act; and 

Whereas the bill passed the House of Representatives before its far-reaching 
and disastrous effects were realized by many of the Congressmen who voted 
for its passeage, but later died in the Senate; and 

Whereas the amendment proposed by S. 11 would have virtually destroyed 
the oil jobber as such and would have been a signal victory for the Socialists 
and other enemies of free enterprise ; and 

Whereas there is every indication that a similar bill will be introduced in 
the new Congress which convenes in January of 1957; and 

Whereas it is deemed necessary that everything possible be done to bring the 
evils of the bill to the attention of Congressmen and Senators throughout the 
land prior to the next session of Congress; and 

Whereas this association desires and is determined to do its part in this regard 
in this State without delay: Now, therefore, be it 

Resolved by the membership of the Mississippi Oil Jobbers Association in meet- 
ing duly assembled in October 1956, at the Buena Vista Hotel, Bilowi, Miss., 


Seinen rere 


sen 
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That the president of this association be and he is hereby authorized and re- 
quested to appoint a committee to be composed of one of its members from each 
congressional district in this State to work with and as a subcommittee of this 
association’s committee on legislation and taxes to take whatever action is 
necessary to see that their Congressmen and Senators are made to fully realize 
that the passage of a bill similar to 8. 11 would have a catastrophic or fatal effect 
upon their businesses, and to take whatever other action the committee on legis- 
lation and taxes may deem necessary or desirable in defeating such legislation 
if it becomes an issue in the new Congress. 

I certainly appreciate the opportunity of appearing before you. 

Senator Kerauver. We appreciate your appearance very much. 
You have given us a clear statement of your views. 

Mr. Bolton-Smith, a staff counsel and the assistant to Senator Wiley 
wants to know if you have any particular suggestion for amendments. 
I think that is a proper question that would be helpful in this connec- 
tion, Mr. Pendergraft, that is, if you have any suggestions for new 
language or amendment. 

Mr. Penpercrarr. Well, Senator, as I recited there, I have been in 
the oil business 33 years, and 18 years of that was working for a major 
oil company in 6 southern States, and I have spent a lot of time reading 
and I have followed this Detroit case from its inception. 

I don’t know how to express it in legal terms, but I thought all along 
that the Standard of Indiana had not committed any violation of the 
law because it was being done all over the country by everyone. 

I thought that they were being made an example of, and I was very 
pleased and not surprised at the Supreme Court decision regarding it. 
In my humble opinion, the laws that we have on the books today, if 
they were enforced, it would be adequate. We have our problems in 
Mississippi, and our problems may be more acute in some instances 
than they are anywhere else, but over a period of time operating under 
the present situation, we have been able to do very well in the oil 
business. 

Senator Kerauver. Thank you very much Mr. Pendergraft. 

Mr. Fowler, are you from Washington ? 

Mr. Fow.er. Yes, sir. 

Senator, I have been here for 3 days solidly and I would like to 
dispose of it if there would be a time fixed certain when I could appear 
and perhaps have present the other members of the panel of your com- 
mittee. I would just as soon take a time certain, but I don’t want to 
come up here and sit 2 or 3 days more. 

Senator Kerauver. Mr. Fowler, I believe you represent the Manu- 
facturing Chemists Association. 

Mr. Fower. That’s correct. 

Senator Kerauver. I know you have been here several days, but 
I really feel that your statement would get better publicity and be 
more useful if we could have several members of the committee here. 

I'll tell you what we will do, Mr. Fowler. We are planning on hav- 
ing a meeting next Tuesday and we will notify you and within one 
hour of when you are notified you will be heard. 

Mr. Fowtrr. I would appreciate that, sir, and I think that would 
be more satisfactory because I am quite anxious naturally to give the 
full impact of this legislation on the association as we see it before 
your committee. 

* Senator Keravver. I see you have a lot of books and records there. 








TO AMEND SECTION 2 OF THE CLAYTON ACT 531 


Mr. Fowter. No, I was going to give you an oral summary. 

Senator Krerauver. All right, Mr. Fowler, we will keep in touch 
with your office and we will call you and within an hour of when we 
call, we will put you on. 

Mr. Fowxer. My convenience, sir, is nothing so long as I do have 
the opportunity to speak on behalf of the association to you. 

Senator Krravuver. I appreciate your cooperation but I think that 
is better too, Mr. Fowler. 

Mr. Ellis, do you have anything to add ? 

Mr. Exuis. Mr. Chairman, I have two more statements to submit 
by gentlemen who have been here and had to leave to catch their 
planes. First is a statement of George W. Calkins on behalf of the 
Colorado Petroleum Marketing Association. 

I would like to state in connection with that, that is a very particular 
statement because it points out an incident of an intrastate refiner cre- 
ating a price war in the city of Denver, Colo., since 1955. 

The next is a statement of Mr. Joseph D. Hadley on behalf of the 
Michigan Petroleum Association, both of which I submit for the 
record. 

Senator Krrauver. We will let them both be printed in the record. 

Mr. Exxis. They were here. 

Senator Krerauver. Let the record show that they have been here 
and waited but had to leave to catch a plane in order to get back. 

(The documents referred to are as follows :) 


STATEMENT OF GEORGE W. CALKINS ON BEHALF OF THE COLORADO PETROLEUM 
MARKETERS ASSOCIATION 


This statement is submitted on behalf of myself and the Colorado Petroleum 
Association, which association represents the independent oil jobbers in that 
State. 

I will not dwell on all of the legal ramifications which 8S. 11 poses for anyone 
who must compete in the marketplace but will limit the basis for our opposition 
to a particular incident which I feel sure is or has been duplicated thousands of 
times throughout the United States. 

It is my understanding that neither this bill nor the Robinson-Patman Act 
applies to persons who are solely engaged in intrastate commerce. The question 
we pose is—how will persons who either sell in interstate commerce, or buy from 
interstate sellers, be able to compete with persons engaged in intrastate com- 
merce if one group is subject to the provisions of this bill and the other group 
is immune? The incident I refer to is as follows: In June of 1955 a local refiner 
in Denver, Colo., engaged in intrastate commerce, conceived the idea of building 
a string of service stations and operating them on a salary basis for the retail 
sale of gasoline. This refiner’s advertising program was built on the selling point 
that he would sell gasoline at 8 cents per gallon below the existing market price— 
whatever that might be. In the beginning, this cut-rate operation did not have 
too much effect due to the fact that he had a limited number of service stations. 
As he increased the number of service stations, the effect became greater, reach- 
ing the point that his volume of sales became so great that stations within a 
radius of six blocks of his outlets were at the point of being forced to lock their 
doors. This intrastate competitor created the worst price war and most drastic 
condition in the Denver market that has ever existed. 

Had it not been for the fact that the principal suppliers of gasoline—most of 
them major oil companies—granted price concessions to jobbers and independent 
dealers to enable them to meet this competition, 50 percent of this group of inde- 
pendent merchants would have been forced into bankruptcy. The majority of 
these major company suppliers were engaged in interstate commerce and their 
product sales to jobbers and dealers presumably were in the course of such com- 
merce. Could these companies grant price concessions to jobbers and dealers in 
the Denver area and not grant similar concessions to their jobber and dealer 
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customers in adjacent areas without being in violation of the law, if S. 11 is 
passed? Mind you, these price concessions were not granted to meet the lower 
prices of a competitor who was attempting to get the business of these jobbers 
and dealer customers—it was granted solely for the purpose of enabling the 
jobber and dealer customers to stay in business. If S. 11 will in any manner im- 
pair the right of a primary seller to discriminate in price to his reseller customers 
in order for such customers to be competitive, then such bill has no place on our 
statute books and if such a provision becomes law, it will toll the death bell for 
every independent petroleum marketer in the United States. 

It is our view that any attempt to regulate those in interstate commerce while 
permitting those engaged in intrastate commerce to do as they pleased is about 
the equivalent of requiring that Nashua race Swaps, while Swaps has his two 
hind legs tied together. 


STATEMENT OF JOSEPH D. HADLEY, EXECUTIVE SECRETARY AND GENERAL COUNSEL, 
MICHIGAN PETROLEUM ASSOCIATION 


My name is Joseph D. Hadley, and I live at Detroit, Mich. 

I am a practicing attorney in the State of Michigan, but appear here today as 
the executive secretary and general counsel of the Michigan Petroleum Associa- 
tion. 

This association is composed of the independent petroleum jobbers in 
Michigan, of which there are approximately 500. 

Let me say at the outset, that this is the first time that our association has 
taken an active part in the so-called good-faith, or anti-good-faith amendments 
to the Robinson-Patman amendments. 

For many years during the trial of the Standard-Detroit case, we stood side 
by side with the complainants, in an endeavor to stamp out the practice that 
was engaged in by the supplier, wherein the favored dealer was able to sell 
gasoline to the public 1144 to 2 cents lower than other standard dealers because 
of lower buying costs available from that supplier. 

We stayed on the side of the complainants throughout practically the entire 
history of the case. In many instances, our position was quoted with approval 
by the attorneys representing the various retail dealer groups. 

Now, however, with the introduction of 8.11 and H.1840 last year, and the 
reintroduction of S.11 and H.11 in this session, we are highly confused as to 
their far-reaching effects on the jobbers. From our standpoint, is the cure 
worse than the disease? 

Several specific questions have arisen in our minds with reference to the 
application of the phrase, “substantially lessening competition.” 

We want to operate far enough on the safe side of the law, that there would 
be no worry about the possibility of treble damage action being instituted. 

Would not this proposed amendment force the following conclusions: 

(1) Would not a jobber, in the event of a price war in a small locality, be 
deprived of lending support to the dealers in the area afflicted, by reducing prices 
to them without having to reduce prices to all dealers within the jobbers’ fran- 
chised territory, even though other suppliers had offered equally low prices to 
the affected dealers? 

(2) Would not a supplier be deprived of lending the same kind of assistance 
to its jobber in the event of local price war, without facing the necessity of 
lowering its prices to all jobbers within a reasonable area, even though other 
suppliers stood by offering equally low prices to the affected jobber? 

(3) Would not those supplying companies, who in certain areas, market both 
through jobbers and direct to resellers, be constrained to eliminate the jobber 
avenue, so as to escape the possible price policing to insure that the jobbers are 
not allowing selling directly through their own outlets at a discount; or to erase 
the possibility of losing a jobber account to some other supplier, who legally 
might offer a shorter price, which the said supplier could not meet without 
lower prices to several of its jobbers? 

The language of the bill is so general that we feel that all three of the 
aforementioned situations must be answered in the affirmative, to be on the 
safe side. 

We are not losing sight of the premise which prompted the introduction of 
the proposal from the petroleum angle; but we are inclined to believe that the 
bill will not accomplish the purpose for which it was drafted, without causing 
greater hardship to those for whom it was intended to help. 
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Mr. Exxis. We have two other jobber witnesses from Kentucky, 
Senator, and with that that will conclude the out-of-town jobbers. 
They want to be heard. 

Senator Keravuver. Come up, gentlemen. 

You are Mr. E. M. Bailey? 


STATEMENT OF E. M. BAILEY, PADUCAH, KY. 


Mr. Battery. We used to say in Kentucky, with all due respect to 
Clint Elliott, thank God for Arkansas. 

But we do want to get these few remarks in. 

I might say by way of necessity we have to repeat what was said 
before. I will hurriedly read this through. 

Senator Keravuver. Allright, Mr. Bailey, proceed. 

Mr. Battery. My name is E. M. Bailey and I own and operate E. M. 
Bailey Distributing Co. of Paducah. I am a jobber and my company 
distributes products of the Standard Oil Co. (Kentucky) in the eight 
western counties of Kentucky, known as the Jackson Purchase area, 
that part of our State lying west of the Tennessee River. 

My supplier also distributes petroleum products in this area in 
which is known as a dual operation. I formerly handled Aetna pe- 
troleum products until about 2 years ago. I have been a petroleum 
jobber for the past 15 years. 

There are several other jobbers in Kentucky who distribute in the 
same territory with their suppliers. In other words they are in dual 
operation with their suppliers and we believe that enactment of S. 11 
will be particularly disastrous to us. 

Its passage in our opinion would also make it impossible for an 
jobber in future to take on the account of another supplier whic 
would put him in dual operation with his supplier no matter how 
attractive the connection might be. 

Of course we are woefully ignorant about what the S. 11 legisla- 
tion will finally result in. We do know it is an amendment to the 
Robinson-Patman Act as it amended the Clayton Act under which 
the complaint was brought against the Standard Oil Company of 
Indiana about 16 years ago in Detroit by the Federal Trade Com- 
mission. 

We also understand that the Federal Trade Commission finally 
ordered the Standard of Indiana to discontinue giving certain jobbers 
their full jobber margin on gasoline which was marketed through the 
jobber’s own service stations. 

It is necessary for us to own service stations and we prefer to lease 
or rent them to dealer for dealer operation, but circumstances often 
require that we operate them at times and for various periods of time. 

We, however, have the expense of operating our office, our bulk plant, 
our delivery equipment and general overhead cost of doing business 
regardless of whether the gasoline is retailed by a dealer who owns 
his own station by a man who leases one of our stations or by one 
of our own people. 

Our practice is to charge products to the retail outlets at regular 
wholesale prices to retailers regardless of whether the station is dealer 
operated or company operated. 

Under the ruling and order of the FTC in the Standard-Detroit case 
(since reversed by the Supreme Court in 1951) it apparently would 
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be required that a supplier would have to keep constant and careful 
supervision of his jobber customers marketing in the same area where 
the supplier also supplied retail service stations to make sure mar- 
gins as judged by the FTC order, were not in violation of the order. 

We feel sure that the complication of supervising such a jobber’s de- 
tailed business would be impractical for the supplier as well as re- 
pugnant to the jobber and that such dual operation would soon be- 
come an impossibility. 

Under these conditions we in our company and others situated 
in a like position would have to seek another supplier and in this 
process would suffer financial loss even if we could find another sat- 
isfactory supplier at all. 

We would then be faced with possible reluctance of any supplier to 
take on additional jobber accounts for fear of possible violation of the 
Robinson-Patman Act and the Clayton Act as amended by the possible 
passage of S. 11 and we might very well find ourselves with all our 
capital tied up in a jobbing operation with nothing to sell. 

The next worry we.have is how to meet competition. Most of the 
jobbers in Kentucky handle branded petroleum products purchased 
from supplying companies in interstate commerce whose sales to us 
are in interstate commerce and subject to the Robinson-Patman Act 
and the Clayton Act as amended. 

Should these acts be further amended by the passage of S. 11 both 
we and our suppliers would be at the mercy of the intrastate un- 
branded refiner and retailer. 

Such intrastate sales do not come under the jurisdiction of these 
laws as they relate to sales in interstate commerce for resale. 

The intrastate refiner or jobber or retailer of such products could 
cut his prices at will in our territory and our supplier could not meet 
these prices without spreading them probably throughout his entire 
marketing areas or throughout the United States because we have at 
least one supplying company who markets direct in Kentucky, sup- 
plies Kentucky jobbers and also markets in every one of the 48 States. 

Of course there is a difference of opinion as to what is a marketing 
area. It might be the neighborhood of one service station; it might 
be a county; it might be a district in one or more States and it might 
be wherever the company operates in the United States. 

As I say, apparently nobody knows, including the most astute at- 
torneys. This will be a matter that the courts will doubtless have to 
decide. 

This touches on that thing that was discussed this afternoon and I 
guess I don’t read well, but I would like to call your attention to this. 

We wish to cite one action by a Federal agency, the FTC, docket 
No. 6640 in the matter of the Pure Oil Co., dated November 8, 1956, 
which relates to a charge that the Pure Oil Co. had discriminated in 
pricing to dealers in a price war in Birmingham, Ala. 

The last full sentence of paragraph 6 of this docket reads as follows: 

Since on or about December 29, 1955, respondent Pure Oil Co. in the course 
and conduct of its business, as above described, has sold its gasoline to certain 
dealers located in and around Birmingham, Ala., at prices substantially lower 
than the prices charged by said respondent to other of its retail purchasers of 
gasoline located in the State of Alabama as well as in other States of the United 
States. 

This certainly indicates that at least one powerful agency of the 
Federal Government, the FTC, is thinking in terms of price discrim- 
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ination in all sections of the United States where only a local area is 
currently. 

This is the agency I believe that will also initiate or investigate 
alleged violations under the law as amended by S. 11. 

This matter that we cite above is only one of the many uncertainties 
that will result from the passage of S. 11 and we have read in previous 
testimony by eminent counsel that this is probably what will happen 
in many lines of business and it may take years of litigation to finally 
determine just what really did happen to the national economy when 
this legislation passed if it does. 

We believe that S. 11, if passed, will make the interstate suppliers 
and their jobbers sitting duck targets for intrastate sellers and re- 
sellers of gasoline who can cut prices at 1 or 2 or more stations. 

Such interstate suppliers and jobbers then have two choices; the 
supplier, if the raids on his business in this area are sufficiently serious 
may reduce his prices locally, statewide or nationwide as the case may 
be, or sit tight and let the low-price operators take all the business. 

The jobber in the community has two choices: first to protect his 
own business by meeting his competitor’s price at his own expense and 
go broke, try to induce his supplier to help him meet this price at the 
expense of the supplier reducing his price, goodness knows in what 
territories, or sit tight and let the bulk of his business go to the intra- 
state operator and probably starve to death. 

In conclusion all the jobbers of Kentucky, including myself and 
those situated just as I am in dual operation, are bitterly opposed to 
the passage of S. 11 or any similar legislation. 

After years of study and thought we are firmly convinced that it 
will mean the elimination of the jobber in the oil industry. 

We are all small-business men. We own our own businesses, and it 
is very hard for us to believe that the Congress of the United States 
will consider passage of such legislation that will in all probability 
confiscate and make obsolete our business, our investment, and our 
part in the oil industry under the guise of being helpful to small 
business. 

Senator Kerauver. Thank you very much, Mr. Bailey. 

Mr. Battry. Thank you, Senator. We appreciate the opportunity 
to be heard. 

Senator Kerauver. It is a clear statement that you have made. 

Mr. Charles K. A. McGaughey. There are a lot of McGaugheys in 
Chattanooga. 

Mr. McGavueuery. Our family homestead is in Green County, sir. 

Senator Krrauver. Will you proceed ? 


STATEMENT OF CHARLES A. McGAUGHEY, CHAIRMAN, JOBBERS 
DIVISION OF THE KENTUCKY PETROLEUM MARKETERS ASSO- 
CIATION ; 


Mr. McGaveuey. My name is Charles K. A. McGaughey. I am 
president and general manager of the Central Petroleum Corp. with 
offices in Richmond and Lexington, Ky., and am also chairman of 
the jobbers division of the Kentucky Petroleum Marketers Associa- 
tion, the members of which I am here to represent. 
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I have been in the jobbing business in central Kentucky for 15 
years, operating by selling my own brand, then as a jobber of Con- 
tinental Oil Co. products and since the first of this year handling 
D-X Sunray products. 

We are strongly opposed to the enactment of S. 11 which wil! 
destroy the right to meet the lower price of a competitor in good 
faith as a complete defense against the charge of discriminatory pric- 
ing under the Robinson-Patman Act. This right was sustained by 
the Supreme Court decision of 1951 in the Standard-Detroit case and 
it is this decision that the proponents of S. 11 seek to reverse by secur- 
ing the passage of S. 11. 

There has been controversy here this afternoon on the discussion of 
this next paragraph. It was reported to our jobbers association by 
Mr. Bailey who was in the hearing room last year even before the 
proceedings of this committee were printed. 

Our first and primary reason for opposing S. 11 is that it is designed 
to hurt jobbers. We rely on the statement of its Senate sponsor, 
Senator Estes Kefauver, as reflected in the printed hearings of last 
summer on the same bill (p. 404, lines 8 and 9) when he said to a testi- 
fying jobber “You are the one that this bill is supposed to hurt, because 
it is supposed to try to prevent you from retailing as a jobber.” 

Our second reason for opposing S. 11 is that jobbers in dual opera- 
tion in a territory with their suppliers will immediately be put out 
of business because of their loss of the wholesaler’s functional margin 
on business done at company operated stations. 

Our third reason for opposing S. 11 is that our major suppliers will 
be forced to supervise and follow every detail of our marketing op- 
eration to make sure we are not making some sales that would require 
this supplier to withhold some of our margin, or be otherwise in tech- 
nical violation of the vague provisions embodied in S. 11 that might 
subject them to the threat of defending themselves against triple- 
damage suits. 

This risk, we are convinced, will eventually cause the major suppliers 
to abandon marketing through jobbers and destroy our function in 
the oil industry and put us all out of business. 

Our fourth reason for opposing S. 11 is that its legal aspects are 
so technically involved that apparently very few if any lawyers fully 
understand it, nor can they predict how the courts will hold under 
various cases that may arise, and this condition will require a lot of 
legal study and prognostication as to business decisions that may be 
wrong and subject the bad guessers to violation charges, trials, convic- 
tions and penalties, plus triple-damage suits. 

Not being lawyers we depend on studies and testimony of the Ameri- 
can Bar Association, New York Bar Association, Chicago Bar Asso- 
ciation, and much other testimony and opinion by well-versed antitrust 
lawyers who have appeared before congressional committees in op- 
position to this S. 11 type of legislation. 

I might add that this material has appeared in all of our trade 
journals from time to time. 

While there are many other reasons for our opposition to S. 11, 
there is one reason that is not the cause of our being opposed to the 
passage of S. 11. Congressman Patman and Senator Kefauver, and 
I might add this is the reason I was afraid to go home without testi- 
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fying, Senator, the jobbers I think mainly resented this more than 
any other one thing. 

There is one reason that is not the cause of our being opposed to 
the passage of S. 11. Congressman Patman and Senator Son 
have charged that we have been intimidated, coerced and strongly 
influenced to oppose S. 11 by our major company suppliers. 

This is not true. We flatly deny this charge. We are independent 
small-business men, oil jobbers who own and control our businesses, 
and we have been worried about what would happen to us when 
and after the Federal Trade Commission issued its ruling in the 
Standard-Detroit case, until the Supreme Court reversed this ruling. 

We have again been worrying since this legislative effort to reverse 
the Supreme Court decision has been underway. 

We have made repeated efforts to have our suppliers get actively 
into this fight to defeat S. 11 and if they are now getting active, we 
are mighty glad to have their help. 

No, we have not been browbeaten, threatened or coerced to fight S. 11. 
The shoe has been on the other foot. If anyone we are guilty of such 
coercion in a puny way to get help from our major company suppliers 
in this fight for our business lives. 

(This statement was filed with the committee on March 11.) 

Now, Mr. Chairman, when I prepared my preceding statement I 
was under the impression I would have about a week to file a copy 
with your committee. I therefore instructed our secretary to mail a 
copy to each jobber member of the Jobbers Division of our association 
to ask them to read the statement and to sign two copies if the state- 
ment reflected their views. 

Well, when I learned last Saturday that my statement must be filed 
last Monday, I received that letter from Mr. Dixon last Saturday 
afternoon, but when I learned last Saturday that my statement must 
be filed last Monday, March 11, I had to somewhat revise it as it 
related to jobber signatures. It was then sent in and filed under the 
rule I then thought applied. 

I later learned from a wire from Mr. Dixon of your committee staff 
that my statement need not be filed till Thursday, March 14, one day 
before my scheduled appearance on Friday, March 15. Under these 
circumstances, I make the following request. 

We have 63 jobbers who are members. I have with me 54 signed 
statements indicating agreement with my statement as filed. I ask 
permission to file this addition to my statement and the signed state- 
ments of all these jobbers primarily as positive proof that Tam repre- 
senting the bona fide testimony of our membership. 

There follows a list of those who have signed. I might add that 
through the courtesy of Mr. Dixon I was given a letter while in this 

room this afternoon that three more of these statements have come in, 
which would make 57 out of 65 that agree with what I have said in 
the first part of this statement. 

I would like to offer those. 

Senator Krravver. We take your word for it that the ones you have 
listed here signed. 

(The document referred to is as follows :) 


Those who signed are as follows: 
k. M. Bailey Dist. Co., by E. M. Bailey, Paducah 
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Daniel Baker Co., by Ishman Hensley, Manchester 
Ballance Oil Co., by Sarah F. Ballance, Russellville 
Ballard Petroleum Co., by J. M. Ballard, Louisville 
Blue Grass Petroleum Co., by O. M. Patton, Lexington 
Browning Oil Co., by M. C. Browning, Bowling Green 
Capital City Oil Co., Inc., by Jas. D. Campbell, Frankfort 
Central Petroleum Corp., by Chas. K. A. McGaughey, Lexington and Richmond 
Coe Oil Service, by R. E. Coe, Cynthiana 

G. C. Cox & Sons, by Morris Cox, Richmond 
Cumberland River Oil Co., by W. C. Norfleet, Somerset 
Curry Oil Co., by E. G. Curry, London 

Durham Oil Co., by T. G. Durham, Campbellsville 
Fulton County Oil Co., by F. L. Green, Jr., Hickman 
Gedge Oil Co., by George Gedge, Butler 

Glore Oil Co., by W. O. Lawrence, Danville 

Hamilton Oil Co., by James R. Hamilton, Georgetown 
Harris Oil Co., by K. N. Harris, Jr., Middlesboro 
Haydon Oil Co., by George L. Haydon, Springtield 

Ilill Petroleum Co., by J. H. Mitchell, Glasgow 

Home Oil & Gas Co., by Robert E. Givens, Henderson 
Independent Oil Co., by E. E. Wallace, Leitchfield 
Interstate Oil Co., by B. B. Burcham, Fulton 

Kasey Petroleum Co., by G. O. Haynes, Irvington 
Kentucky Lake Oil Co., by C. M. Baker, Murray 

Ky-Am Oil Co., by G. E. Graffis, Louisville 

Marvin Lausman, by Marvin Lausman, Louisville 
Alvin Lewis, by Alvin Lewis, Columbia 

J. Heber Lewis Oil Co., Inc., by J. Heber Lewis, Burnside 
Lowry Oil Co., by Agnes M. Lowry, Winchester 

Mathis & Folger Oil Co., by William E. Folger, Stanford 
Minton Oil Co., by H. E. Minton, Morgantown 

Monarch Oil Co., by R. E. Croft, Hopkinsville 

Myers Oil Co., by James Myers, Horse Cave 

Newton Oil Co., by Fred Stokes, Jr., Hickman 

W.S. Ormsby, by W. 8S. Ormsby, London 

Terry Oil Co., by Edith Napier, Hazard 

Powell Oil Co., by Nelson Powell, Parksville 

Power Oil Co., Inc., by Stanley G. Courtney, Lexington 
Quality Oil Co., Inc., by William H. Booth, Owensboro 
Richey Oil Co., by John R. Richey, Glasgow 

Rogers Oil Co., by Clyde Rogers, Beattyville 

Samoco, by Sam Ferrell, Danville 

Service Oil Co., by Guy R. McGregor, Benton 
Tradewater Oil Co., by John G. Bellamy, Marion 

The Tresler Oil Co., by Ralph Kienker, Cincinnati, O. 
Tripp Oil Co., by J. M. Tripp, Mayfield 

Union Oil Co., by Arnold Wood, Maysville 

Union Oil Co., by J. H. Mitchell, Jr., Blizabethtown 
Valley Oil Co., by W. D. Posey, Henderson 
Williams-Nickell Oil Co., by Beulah N. Williams, Morehead 
W-P-B Oil Co., by C. W. Ballard, Shelbyville 
Crume-Hundley Oil Co., by J. W. Hundley, Jr., Shelbyville 
Mabry Oil Co., by N. E. Mabry, Cunningham 


Of the few from whom we received no signed statements, three are so-called 
independents, buying on the open spot market, not in interstate commerce, who 
may reasonably expect to gain a decided competitive advantage by passage of 
S. 11. I do not know if this is why they failed to respond. At least three others 
are on vacation and I feel sure their subordinates did not believe it was within 
their authority to sign in the absence of their superiors. I think you will agree 
that this referendum had an unusually complete response and is most conclusive. 

Cuas. K. A. McGAUGHEY, 


Senator Kerauver. We appreciate your appearing and testifying 
before this committee. We are sorry we had to keep you here so long. 
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Mr. McGaucuey. I appreciate the fact that you did let us testify, 
sir. 

Senator Kerauver. We will stand in recess until Tuesday at 10 
o'clock. 

(Whereupon, at 6:55 p. m. the hearing was recessed, to reconvene 
at 10 a. m., Tuesday, March 19, 1957. 
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TUESDAY, MARCH 19, 1957 


Unrrep Srares SENATE, 
SuBcoMMITTEE ON ANTITRUST AND Monoro.y 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:10 a. m., in room 424, 
Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senators Kefauver (chairman), Wiley, and Dirksen. 

Also present: Paul Rand Dixon, co-counsel and staff director; Dr. 
John M. Blair, chief economist ; Tom Collins, of the Committee on the 
Judiciary; Peter Chumbris, counsel for the minority; and Carlile 
Bolton-Smith, counsel to Senator Wiley. 

Senator Krrauver. We will continue our hearing on S. 11 and 
S. 1211. 

Our first witness this morning is Mr. 8S. H. MacArthur, vice presi- 
dent, Glens Falls Portland Cement Co. 

Mr. MacArthur, we are glad to have you here this morning. You 
can read your statement or you can have it printed as if read in the 
record in full and you can read parts of it or tell us about it or sum- 
marize it or whatever you wish to do. 


STATEMENT OF S. H. MacARTHUR, VICE PRESIDENT, GLENS FALLS 
PORTLAND CEMENT CO., OF GLENS FALIS, N. Y. 


Mr. MacArruur. Thank you, sir. If I am a little hesitant on this, 
you will excuse me because this is my debut under these circumstances. 

Senator Witry. Are you a relative of the General’s? 

Mr. MacArrnuur. Senator, my son is much closer to him than I 
am. Mysonis very close but lam about fourth removed. 

Senator Kerauver. Mr. MacArthur, this you say is your first ap- 
pearance before a congressional committee ? 

Mr. MacArruur. Yes, sir; and you get a little shaky. 

Senator Krrauver. You just make yourself comfortable. 

Mr. MacArrnuour. My name is Stanley MacArthur, employed by the 
Glens Falls Portland Cement Co. of Glens Falls, N. Y. I am an 
officer and director of this company, my primary duty being in sales. 

My acquaintance with this industry begins in 1925, since which time 
my duties have involved the promotion and sales of portland cement. 

‘The company which I represent is one of 55 independent cement 
producers in the United States. While the size of our plant is cuite 
representative of other plants in the country, we as an independent 
company produced last year approximately 0.6 of 1 percent of the 
total United States production. As such, we are considered a small 
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unit in the industry. Not only does our company represent a small 
[penn of the total production, but the location of our plant site 

eing isolated from the large centers of production and consumption 
poses a sales problem. 

The name “portland” used in the title of most cement manufacturers 
indicates a quality of cement. To classify your product as portland 
cement means that you must meet the rigid specifications of the Fed- 
eral Government and the American Society of Testing Materials. All 
portland cement must meet or exceed these minimum specifications. 
Thus, from the standpoint of quality one brand name of cement is 
equal to another wherever it may be purchased in the United States. 

Cement is not sold on a quality basis. Thus, price and service are 
the determining factors with the customers. In my years of ex- 
perience, I have never found a customer, who will, under normal con- 
ditions pay a premium for one brand name of cement over another 
one. If your price is high, the customer places his business with a 
competitive company. This makes it absolutely essential for a small 
company such as ours to be free to meet the equally low price of a 
competitor in our sales territory. 

I. H. R. 11 and S. 11 will add uncertainty to the law: Continuance of 
right to meet prices of its competitors is essential to small manu- 
facturers. 

As the law now stands, no one seems to understand exactly how to 
interpret the Robinson-Patman amendment to section 2 of the Clayton 
Act. What I mean is that the Federal Trade Commission has changed 
its views from time to time; one court decides on an interpretation 
today, and tomorrow another court decides differently; the Supreme 
Court decided in 1951 that the good faith meeting by Standard Oil 
Co. of an equally low price of a “competitor was a valid defense to a 
charge of price discrimination, but the Commission has failed to 
follow that decision, and the case is still in litigation. 

But, business in general does act on the assumption that the existing 
law permits the manufacturer in good faith to meet an equally low 
price of acompetitor. Sucha right i is like the right of self-defense 
to an individual. A small cement manufacturer cannot exist if it can- 
not meet the prices of its competitors because customers will naturally 
do business with the manufacturer who offers the lowest prices where 
there is no difference in the quality of the product. Unless a manu- 
facturer can sell its product, it is clear that such manufacturer will 
be forced to go out of business. 

Proposed bills may be construed to prevent good faith meeting of 
competition, H.R. 11 and S. 11 propose that the good faith meeting 
of competition defense shall continue to be a “complete” defense to a 
charge of price discrimination— 
unless the effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce. 

It seems to me that the proposed amendment is an attempt to 
amend the “meeting competition” proviso in the existing law so as 
to provide that where the lower price may result in lessening of com- 
petition, it is not a defense for the seller to show that it ac ted in good 
faith and merely to meet competitive prices. 

All of us know that the ordinary day-to-day meeting of competi- 
tion may have an adverse effect on competitors. Otherwise, there 
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would be no reason to meet lower prices of competitors. The main 
purposes of lowering a price to meet competition are either to obtain 
a part of the business or to prevent competitors from taking away 
the customers of the manufacturer which is selling at higher prices. 

It seems to me that the proposed bills may do away with price 
competition among sellers in a particular market and require each 
seller to sell to all of its customers at the same price. 

Such a result is not in line with our American practice and is con- 
trary to all principles upon which our growth has been based. In 
other words, it would kill'the theory of free enterprise as I under- 
stand it. 

In my opinion, the proposed amendment to the existing law would 
add great uncertainty to the law. Frankly, I do not know what is 
meant by the clause “unless the effect of the discrimination may be 
substantially to lessen competition.” 

Obviously, if any manufacturer should lower its price to meet 
competition in particular sales areas, it would be for the purpose of 
securing or retaining customers, and such action would normally 
have some effect on sales by its competitors. 

Otherwise, no manufacturer would lower its price in good faith to 
meet an equally low price of a competitor. Any good-faith meeting 
of competition obviously may have an adverse effect on competitors. 
If the proposed amendment is intended to prevent such competition, 
then, the amendment will require each seller to sell to all its cus- 
tomers at the same price. Such a result would not be desirable from 
the standpoint of the public. 

Besides, all of us know that as a matter of commonsense, in a com- 
petitive market the individual seller must respond to or meet his 
competitors’ offerings both as to price and as to product. Unless 
this happens, there can be no free bargaining. Whenever one seller 
is in competition with another, it is in the public interest that such 
a seller be allowed to compete with or respond to the price induce- 
ments offered by its rivals. 

In considering what constitutes injury to competition under the 
Robinson-Patman Act as now in effect, I understand that the Fed- 
eral Trade Commission places great emphasis on whether the dis- 
criminatory price has caused, or may cause, a diversion of business 
to the seller or to the favored customer who buys for resale. 

Under this theory, it would seem that any price diflerence, whether 
or not made in good faith, “may” result in injury to competition 
because any price reduction to any dealer “may” always effect. com- 
petition at the dealer’s level as well as at the dealer’s resale level. 
whether or not the reduction to the dealer is discriminatory. 

Because of the Commission’s view as to what constitutes injury to 
competition under existing law, no one can possibly know how the 
Commission would construe the law if amended to qualify the good- 
faith defense by the proposed clause reading “unless the effect of the 
discrimination may be substantially to lessen competition.” 

_II. Freight absorptions are an essential means of meeting competi- 
tion: The proposed amendment to existing law might be construed 
to prevent freight absorption. In certain areas, freight absorptions 
are absolutely necessary if one manufacturer is to meet the prices of 
its competitors. 





bE NR A EE Ne 


oneness Me 








544 TO AMEND SECTION 2 OF THE CLAYTON ACT 


General description of freight absorption in cement industry: In 
the cement industry the large majority of existing plants were located 
and built 25 or more years ago. 

At that time, transportation did not present the high costs that it 
doestoday. Further, the primary emphasis was placed upon proximity 
to suitable limestone deposits, the basic raw material of our product. 

Thus, with their locations fixed, the growth of our population has 
often been away from the site of production. There is no way to bring 
the mill to the market. 

You cannot move a quarry or open a new one without suitable stone. 
Therefore as new and distant markets developed, the manufacturer 
with his arbitrarily fixed location must contend with ever-increasing 
transportation costs to maintain his share of the market. 

Our company, founded in 1893, is a typical example. We are on the 
outer fringe of the complex of mills which serve the Northeast. To 
find customers for our output, we must ship into the territories domi- 
nated by other mills. For example, we are only 38 miles from Sche- 
nectady, but our freight rate is 4 cents greater than another mill. 

We are 50 miles from Albany but our rate is 8 cents higher than com- 
peting mills. In the so-called capita] district, ination of the 2 cities 
named and several others, our rates vary from 4 cents to 8 cents above 
our competitors. 

To the north of us the country is sparsely settled, providing a market 
for only a small part of our output. Should the absorption of freight 
to meet legitimate competition be declared illegal it would be a severe 
blow to our company and many other small producers who find them- 
selves in like circumstances, 

If it were to become necessary for us to reduce our mill price to a 
level which would allow us to match the lowest of these prices without 
freight absorption, we would be seriously injured. Because of our 
location we already have higher freight charges on all incoming ma- 
terial, particularly coal, which we buy in large quantities, and many 
other costs are higher than our competitors, except labor. Thus, with 
our income ruregenses | reduced and higher costs, the small independ- 
ents, such as we, would find it difficult to compete. 

You gentlemen are well aware that if freight absorption were banned 
on all commodities that our whole system of distribution would be in 
chaos. When a housewife selects a bushel of Tennessee apples from 
her grocer she will not pay more for equal grades because one farmer 
lives farther from town than another. When a bushel of wheat or a 
bale of cotton is bought on the market in Chicago or New Orleans, no 
one questions the remoteness of the farm on which it was grown. 

The right and opportunity to sell the fruits of his labor at what he 
considers to be his best advantage has been a distinguishing mark 
of an American from the first. We fought England twice because 
they would impose regulations on our trade. Our States divided and 
fought a devastating war, largely because one side thought its trade 
was threatened by the other. 

The arbitrary restraint proposed in these bills is of such dubious 
benefit to any group and so obviously detrimental to small and iso- 
lated producers that we earnestly solicit your help and influence to 
prevent their passage. 

Freight absorption is necessary to secure contract work. On the 
matter of freight absorption we are confronted with a problem in 
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selling our contractor customers. Approximately 75 percent of our 
output is sold to ready-mix plants and material dealers whose business 
we try to retain year after year. As far as possible, we choose to 
sell companies lying within our freight advantage territory, where 
there will be no absorption. These customers, as stated, account for 
about 75 percent of our sales. The remaining 25 percent is sold on 
specific jobs, directly to contractors. 

We cultivate and try to perform services for a group of contractors 
in our territory in expectation that they will place a portion of their 
cement requirements with us when awarded work. The work per- 
formed by these firms range over a wide territory. Some confine 
their work and New York and New E ngland while others do a national 
and international business. 

The disturbing factor is that it cannot be determined at the be- 
ginning of the season where their work will be located. The site of 
the work of firms favorable to us may lie within or without our 
freight advantage region. Inasmuch as each producer is dependent 
upon a group of contractors favorably disposed toward him, he is de- 
pendent on their contracts to dispose of a large portion of his output, 
as in our case 20 to 30 percent of the total. 

Were we to find it impossible to absorb freight so that our prices 
would be high to these friendly customers, we would be severely handi- 
capped. This would be particularly true in competing with the larger 
companies who have 2 or more mills serving our area where either 1 
or the other mill would be in a competitive position. 

Freight absorption is necessary to compete with foreign competition. 
All of the discussions concerning the meeting of competition and ab- 
sorption of freight that has come to my attention has been concerned 
with domestic trade. 

In the cement business we have been confronted for many years 
with the importation of foreign cements. While there have been 
sizable imports in recent years, this trade reached proportions during 
the decade of the 1930's that seriously upset the domestic industry. 

With European trade at less than 50 percent of normal, foreign 
manufacturers sought every opportunity to sell in the American mar- 
ket. Ocean rates were very low, much of the movement being made 
as ballast with correspondingly low rates. Our coastal cities were 
their main targets. When you consider the population in these cities 
from Portltand, Me., down the Atlantic coast and through the gulf 
to Brownsville, Tex., and on the west coast from San Diego to Seattle, 
they found a huge population to serve. 

The domestic industry has but few producing plants in the coastal 
area. Most of them are inland, serving the coastal cities by railroad, 
and involving a costly haul. Thus the foreign industry with low prices 
and cheap water transportation was able to dominate the m: jority of 
our coastal area. 

While foreign industry could make cheap and efficient deliveries in 
the ports, they were unable to service customers at any great distance 
from the ports due to handling charges and high freight costs to inland 
points. Thus, the domestic ms anufacturers with inland mills found it 
necessary to attempt to meet the low prices quoted on foreign cement 
in the ports while maintaining their regular prices at inland points. 

Under the amendments in question, if a domestic manufacturer tried 
to meet this foreign competition in the ports and was required to give 
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the same price to all his customers, the port prices could ruinously 
affect domestic prices as far as 400 miles inland. 

The sale of foreign cement in this coastal market reached sizable 
proportions in 1955 and 1956. Should the American manufacturers 
be denied the right to absorb freight, how could they cope with this 
foreign product ? 

For example, by far the major part of all consumption in New 
England is in the coastal cities. Portland, Portsmouth, Boston, Fall 
River, New Bedford, Providence, New London, New Haven, Bridge- 
port, and New York city are the largest consumers of cement and are 
the most vulnerable to foreign delivery. 

There are no domestic mills within many miles of these markets. In 
their efforts to compete with the constantly changing prices in the port, 
should domestic companies be forced to extend the same prices to cus- 
tomers hundreds of miles in the interior ? 

If so, the foreing producers could influence the selling price of a 
large portion of all domestic production. 

Objection to amendment of pending bills to permit freight absorp- 
tion: At the last session of the Congress, an amendment was proposed 
which provided that nothing in the amending bill “shall be construed 
to alter the law applicable to the absorption of freight or shipping 
charges.” 

, Any such amendment would be confusing, if not meaningless, be- 
Cause no one could tell how the amendment would be interpreted by a 
court. Obviously, if a manufacturer cannot lower prices to meet com- 
petition, a court very well may say that the manufacturer cannot do 
that exact thing by absorbing freight charges, which is one of the most 
common means of lowering prices to meet competition. 

In other words, how can any amending language respecting freight 
absorption be added to a bill which is designed to eliminate from the 
statute the very provision upon which the validity of freight absorp- 
tion has always depended ? 

It seems obvious that the public interest will be best served by allow- 
ing the “meeting competition” provision of the existing law to remain 
as it now reads, instead of injecting additional uncertainties into an 
already complex law. 

III. Conclusion: Section 2 (b) of the Robinson-Patman Act was 
clearly intended, and has been interpreted by the Supreme Court, to 
provide a defense to a charge of price discrimination where the proof 
is that the price was reduced in good faith to meet ane qually low price 
of a competitor. 

H. R. 11 and S. 11 seem to be an attempt to change the law and de- 
stroy the holding of the Supreme Court by an amendment to the act 
which will make the “meeting competition” proviso a meaningless 
defense because in each instance where a price is lowered to meet an 
equally low price of a competitor, there may not only be, but probably 
will be, an adverse effect upon competitors. 

It is in the public interest that the existing law not be amended, as 
proposed in the pending bills, because the effect of the amendment will 
be to prevent that free enterprise which will best benefit the public 
under our theory of gov ernment as expressed 1 in our antitrust laws. 

Senator Krravver. This is Senator Dirksen, Mr. MacArthur. 

Mr. MacArruur. Good morning, Senator. 


Re SS, AER ee a oO 


TO AMEND SECTION 2 OF THE CLAYTON ACT 547 


Senator Kerauver. Please proceed. 

Mr. MacArrucr. As I said, I am a vice president and director of 
a company manufacturing ortland cement. Our mill is located in 
northern New York State about 50 miles north of Albany, N. Y. 

As an independent company we are entirely independent, locally 
owned, locally operated. Our mill in size is an average mill across 
the country. I speak of mills as independent producing units. We 
will manufacture about 1,800,000 to 2 million barrels per year. I use 
that word “barrels” as a measuring device. I think you are familiar 
with it. 

But while we are an average mill, we represent in total domestic 
production six-tenths of 1 percent. We make six-tenths of 1 percent 
of all the cement that is made in the country, and as such, we are 
mighty small. 

We are just small potatoes in this thing. It is because of our size 
and our location that we are primarily concerned with the prospects 
of what may happen to us provided S. 11 were enacted. 

Let me interpose one thing. 

Portland cement, as you men know, is a generic name. It isthe name 
of a standard, and when you meet that standard, the standards are 
laid down by the Federal Government and by the American ae 
of Testing Materials, so that everybody who uses the name “portland 
and sells under that trade name, as it were, must meet those specifica- 
tions or exceed them, so that if the four of us, each with an independent 
mill, sold portland cement, mine and yours and yours and yours 
would be identical. 

You could go out and get any one of four bags and it would do the 

same job. So that from a standpoint of quality, when we get ready 
to sell or when we sell every day, we are selling something that you 
would be selling and you would be selling, so the question of price, 
the question of my getting a premium, is “just out. We cannot get a 
premium for our product. Then we run into this: Our freight rates 
over the period of the last 10 years have increased enormously so 
that whereas ten, 15, 20 years ago we could reach considerable dis- 
stances to sell our product, as the rates increase we are pushed back 
farther and farther toward home. 

In our case, the nearest city of any size to us is Albany and its area. 
We call it the capital district. There are possibly three or four 
hundred thousand people, all told, living there. That is our closest 
market. But there are mills right there between Albany and 
Schenectady ; so when we move in that direction, we are running into 
his freight rates, and our prices are higher in Albany, 50 miles from 
home, Schenectady 38 miles from home—our prices are higher due 
to those differences in rates. 

I am bringing this in because I want to deal somewhat with the 
absorption of freight, because in our mind the absor ption of freight 
is a reduction of a price. You call it what you will, but it is a reduc- 
tion in price, and you are simply reducing your price by a given amount 
so that you can meet that other man. All over the country are a 
series of independent mills. By the way, there are about 60 independ- 
ent manufacturing companies in the U nited States. 

Those 60 companies operate a total of about 160 mills so we vary 
in size from a 1-mill company toa 16-mill company. The independent 
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companies without overlapping mills, so that one can reach the other, 
are constantly running into the territories, the low-freight territories 
of their competitors. 

I sat last week and heard men talk about price wars where they 
would get in and get out. They would lower a price and get out again. 
With us that is a longer standing proposition because our competitors 
may quote a price on January 1 and not change that for a year. That 
is the low price in that eae, so that if we propose to do business 
in his market, we must go in, find written proof of quotation or invoice 
that he has made that price. 

Then we meet it. You can tell that freight absorption, meeting the 
price, what you will, but we will be doing that for a period of montns, 
as long as that price is in existence, so that the absorption of freight 
and the meeting of prices are one and the same thing as far as we 
are concerned. 

Every company that I know of in the country has areas where they 
must do that. No one of us has a freight area, a favorable freight 
area, large and productive enough to take care of our own mill. 

We have to go someplace else to get our business. Our attorneys 
tell us that if we go out and meet the prices in good faith, if we have 
a copy of his quotation or his invoice indicating that he is willing or 
is selling, we are in the clear. 

We can do that. 

Senator Winry. Under the present law ? 

Mr. MacArrnuvur. Under the present law. Under the present law 
and the rulings of the Supreme Court as they understand it; we are 
protected in that. We can go into court with clean hands. So we 
are now following that. That is our sales policy at the present time. 
But that brings us up to a second phase of our business. 

I am talking now about the established dealers where we go into 
Albany or to Schenectady or to Boston or to Syracuse and find a 
man who is all set up, and we do business with him year after year. 

Te is a regular customer of ours. Then we get into that phase of our 
business which we call contract business. A big contractor will come 
into Milwaukee, come into Chicago and Washington, and bid off a 
job, a road job or anything else. Then he will put out word that next 
Tuesday afternoon or a week from Thursday “I am going to buy my 
cement,” and he will be in a hotel room. You will go to represent 
your company—I go to represent mine. I may be called in. I will 
give him my price. I may go in the second time and he will say “Your 
price is high. I have got a better quotation than yours.” 

Now, he likely does not have that in writing. It is an oral or verbal 
quotation that somebody has made to him. I know the contractor. 
I believe him to be honest. I have done business with him before. 
We are friendly. Then you are immediately faced with this: What 
am I going to do about that? I cannot get any written proof. I do 
not have time to go back and call a policy meeting. That man is going 
to buy this afternoon, and I must take his word that he has a better 
price. If I do have to go home, if I have to wait until I get visible 
written proof of this thing, the job will be placed. The man will put 
on his hat and go home and you are left. 

And if you lose enough jobs like that, you are seriously injured. So 
the meeting of prices under certain circumstances is a difficult thing. 
It is a difficult thing to know you are always right. 
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I can go to one of our dealers, a well-established man that we are 
going to sell year after year, and get a quotation from him. I can 
get an invoice from him. But that man who is buying now—and 
think what we are going to be faced with under our Federal highway 
program, for example: job after job after job is going to be let. 

These men are going to want to buy it. Now this does not apply 
alone to cement, gentlemen. When you think of—I would like to 
speak of the construction industry generally. What would you do 
with common brick? Anybody that makes a common brick in the 
United States, it is a common brick anywhere. What would you do 
with a thousand feet of kiln-dried lumber? It can come from a dozen 
places. What would you do with bathroom fixtures, just as common 
as they can be? 

All of those things partake of the same nature as our product. You 
are not going to pay more for one than the other. When you are a 
big contractor building a building like this, those items are going to 
cost you hundreds of thousands of dollars. So a penny here or a 
penny there is going to mean a great deal to you. 

How are you going to protect yourself if your suppliers are not in 
position to protect you ? 

Now in such testimony as I have heard here, let me say everybody 
has talked about domestic competition—my competition with the man 
across the street. But we, through the thirties and now, have very 
keenly felt the foreign competition. In certain foreign countries, 
Belgium for one, about 50 percent of all of the capacity, cement ca- 
pacity in Belgium, was built expressly for overseas trade. That is one 
of their great earning powers over there. 

During the thirties, and I hark back to that because it can always 
occur to us again, ocean rates were very cheap. They were begging 
for cargoes. Cement lent itself to that type of trade, and they brought 
it over here in ballast. They would go into Antwerp or one of those 
towns, bring it down the Scheldt on a barge, put it in ballast and 
bring it over here at rates that were unbelievable. 

They could come into our ports and lay down their product at very 
low prices. We, as an industry, have practically no mills on the coast, 
and that is readily understandable because there is no limestone 
along the coastal waters. 

We have to get back inland. So when we move into a port, when 
we move into New York City, Philadelphia, Boston, Savannah, 
Georgia, New Orleans—it happens there is one in New Orleans be- 
cause they use oyster shells, but I will confine myself now to the other 
‘ports. 

Every time one of those boats, foreign boats would come in, the man 
wanted to sell it quickly and he would make a price to sell it. 

' Soif you wanted to meet him, you had to hurry right out there and 
go to your customer and say “Well, I will do all I can to meet that 
foreign price. We don’t want it in here.” 

But if we think of a situation under which we had to keep meeting 
those prices daily because there is one landing up and down the coast, 
and that is true on the west coast all the time, would we be com- 
pelled, if we met the foreign price, my company in Boston, to make 
that same price in Buffalo? 

And you gentlemen from Wisconsin and Illinois are going to have 
a problem to consider in 2 more years. We are going to open the St. 
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Lawrence River; Milwaukee and Chicago will be ocean ports. Then 
if you were to lay down a foreign cargo in Milwaukee or a foreign 
cargo in Chicago, how far would that reach 4 

Would it make the price in Denver or would it make the price in 
Little Rock? How far back can those things reach ? 

And what would we be allowed to do to meet that types of com- 
petition? We do only our best to struggle. 

Now we are not going to get any help from tariffs, I don’t believe. 

I don’t believe you men feel that we are going to start a round of 

tariff increases to supply aid for people like us. 

We don’t ask for it. We think we can contend with it or will try 
to the best of our ability. But if in meeting that price in a port town 
we have to make it in the center of the United States, then we cannot 
meet it. We just cannot support the wages we pay, and what we pay 
for materials under our own domestic s system, and compete with that 
kind of competition. 

Senator Witey. Under the law have you got any quota arrange- 
ment as to imports of cement ? 

Mr. MacArruor. No, sir. 

Senator Wier. No quotas? 

Mr. MacArruor. No, sir. 

Senator Kerauver. What is the tariff now ? 

Mr. MacArruvr. E ight and a half cents, sir, about two cents per 
bag, which is a negligible thing, as you know, when they are coming 
in like that. We just operate on the theory that we do not have any. 

Senator Keravver. Eight and a half cents a bag? 

Mr. MacArruvr. No, sir; 814 cents a barrel, Senator, about 2 
cents per bag. 

Senator Kerauver. What is the selling price generally ? 

Mr. MacArrner. Our mill price is $3.10. 

Senator Keravuver. Is there an appreciable amount of portland 
cement being imported into the United States now ? 

Mr. MacArrnuvr. Let me answer that in two ways if I might, to 
make it clear: There is an appreciable amount now as of 1956, but 
in ratio to the total domestic production, it is negligible. 

Senator Keravuver. Can you give us some percentage ? 

Mr. MacArruor. Yes, sir. 

Last year 1956, the domestic production was approximately 310 
million barrels. I have not seen the Bureau of Mines figures on im- 
portations, but I would assume it would be in the order of 6 million, 
maybe a little more than that, maybe less than that. That is not 
going to break the back of the domestic producer, but there are 
certain parts of our country where that could be tremendous, and 
IT am thinking of Florida, because large quantities of that came into 
Miami, and it came in up in our area. 

It came into Boston, it came into Providence, it came into Fall River, 
it came into New London, New Haven, Bridgeport and New York City. 
It so happens in the East along the New England seaboard practically 
everybody lives on the seaboa rd. 

In Massachusetts, with 414 million people. 3 million people live 
within 50 miles of Boston, so that when we talk about this foreign thing 
in the Northeast, and it is true in many of the coastal cities, the west 
coast cities, your great concentration of population is right on the 
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coast. So that problem brings itself up as a monumental thing to us. 
It could prove that. 

Senator Keravver. Is this cement that is brought in from abroad 
usually sold in or near the port city where it is brought in 

Mr. MacArruor. Yes, sir. It of necessity must be, because cement 
itself is very hard to handle. It isa difficult thing to handle, and their 
freight rates—once they take it off the ships, then they have a lighter- 
age charge, then wharfage charge to put it into a warehouse, then they 
must load it on cars or trucks and move it back inland, and your freight 
rates from the ports are high so that they can come back, ‘oh, 30 or 40 
miles, maybe, something like that, at the present time. 

Let me give you a freight rate, Senator, which will help to clarify 
this. Our mill is 200 miles from Boston. We will use that as a point. 
Our selling price is $3.10. Our freight rate is $1.32 on that same unit. 

Senator Keravver. To Boston? 

Mr. MacArruvr. To Boston. And that would be rather typical, 
sir, of those ports of Boston, Providence, and other ports where we 
do business, New York City. But you see, when we speak of a selling 
= of about $4.50 in Boston, 42 percent of that is made up of freight 

rates, and you will find that generally true as you go into the heavy 
commodities like ours, the heavy and cheap commodities such as ours. 
I don’t want to make my statement revolve around foreign cement, 
but it is a typical thing in our whole setup. 

Competition, I would like to touch on that, because as we read the 
content and the import of the bill, competition looms very large. By 
the very nature of the word as we see it and as we practice it, we are 
trying to take something away from the other fellow. Every morning 
we get up and go to work at 90 "clock we are trying to get something 
away from the other fellow. That is just the nature of business. 

If he takes a job that we want very badly, we are hurt. I feel we 
are. And if we take one that he wants, he is hurt. And to say how 
much he is hurt is a very difficult thing "for us to assess, how badly is 
he hurt, because in our business, and certainly ours is not unique, so 
many of the people who go out of business bec ause of their competi- 
tion are people who should not have stayed in business. As they 
compete, they don’t compete intelligently and they don’t compete 
ambitiously if they are not down there early in the morning to meet 
their customers. If they are not giving him the kind of service he 
needed they are going to lose orders, and they are going to lose orders 
tous and to other. competitor s. 

The nature of competition and the quality of competition is some- 
thing that is hard to assess, and if you do not compete with vigor and 
intelligence, you are going to be badly hurt by your competitors, and 
you likely will complain to somebody if there is somebody to ¢ omplain 
to, or if you have any justification for complaining, because competi- 
tion certainly in this day and age in our American system is going to 

take your business away from you unless you are alert and keen ‘and 
intelligent, and I know lots of people who are that and they are still 
losing business. 

So that portion of the bill having to do with being injured by 
competition, gentlemen, you are always going to be injured by 
competition if you compete. 
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That generally is the gist of what I had to say in this report to you. 

Senator Keravuver. In the case where cement is imported into the 
United States and sold in the trade area of the port, and you meet 
that competition and lower your prices there to get some of the 
business——— 

Mr. MacArruor. Yes, sir. 

Senator Kerauver (continuing). If you have two customers you 
are supplying, you do not discriminate as between them and a lower 
price in that port area to meet the competition ? 

Mr. MacArruvr. Normally I would say no. If we make a price to 
one of our very good dealers in that particular town or that particular 
trade sales area, I think we would be duty bound then to give that 
same price to another in that same area. 

Senator Witry. You would be doing what ? 

Mr. MacArruor. I say we would be duty bound if we had two 
representatives in an area. 

Senator Kerauver. These ports are trade areas, and as you say, 
the imported cement is not shipped far back into the country. It has 
to be disposed of in that trade area ? 

Mr. MacArruor. Pretty much so; I would say, “Yes,” although, 
Senator, foreign cement found its way West several hundred miles in 
these last few years, but that was primarily because the local supplier 
could not keep up with the business at that time. 

Senator Kerauver. There was a shortage of cement? 

Mr. MacArrnuur. There was a shortage of cement in that area, 
and they were willing to pay the premium. 

Senator Keravuver. I would think, say, in the case of Boston or 
Providence or some port town, in meeting that lower price by virtue of 
importation in that area, as long as you treated your wholesalers or 
distributors alike, that you would be on perfectly safe ground. 

Mr. MacArruvr. It is very difficult. In our business now one of 
the prime outlets for our product is through the ready-mix plant. 
You men are all familiar with the big ready-mix plants, and those 
men with the big trucks will cover an area of approximately 25 miles 
in radius, so that if a price is made in Boston, it won’t belong before 
that will reach back to Worcester, and it keeps snowballing, or if you 
go into Connecticut, you can’t move 7 miles in Connecticut without 
running into a new town or a new village as you are coming back from 
New Haven, New London, Bridgeport. 

There is one right after the other. It is almost continuous. And 
when the price—we will say that we had to help somebody in 
Bridgeport. That will move north for a distance of, oh my goodness, 
I would say a hundred miles just quicker than that. 

This man would lower the price and the man in the next village 
would lower the price and it is just like a set of dominoes. When you 
hit one of them, down it goes. They, the dealers themselves, in their 
eagerness to compete, are very quick to meet a low price from a 
competitor. 

Then of course they come screaming back to you: “I can’t stay in 
business. You are injuring me here because you are not helping me 
to meet this low price in the port.” 

Senator Kerauver. What do you do for them when they do that? 

Mr. MacArruur. We have not done that. I will have to go back 
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again. I am going back to a situation from 1930 to 1940 when this 
was prevalent. ‘Then we went into the ports and whenever we found 
a low foreign cement price, we put it into the port. We put that price 
into effect in the port and tried to maintain higher prices in the 
interim distance here. But we found that our dealers were very 
smart. They would buy from us in the port and have it laid down 
in cars, put it on trucks, and would come back up the line. They 
would come trucking it back up the line and undersell us; our own 
dealers would undersell us as manufacturers in this area between us 
and the port. 

We had a very difficult time with that and we found no way we 
could stop them. After we had sold them the material and it was 
delivered in the port that is theirs. They would take it off the cars, 
put it in the truck, start right back up the line and undersell us. 

Senator Krrauver. They were just pretty smart ? 

Mr. MacArruvr. I thought they were too, but very difficult, 
Senator. They were smart but made it difficult for us. 

Senator Krerauver. I suppose your other dealers 

Mr. MacArtruur. They were very angry. 

Senator Kerauver. For customers back 60 or 70 miles, did you have 
to do something for them ? 

Mr. MacArruur. Well, we did not know what to do. What can 
you do for a man like that? Here was your own brand and he could 
have been your exclusive dealer 60 miles from the port, and here was 
a man coming back selling your dealer cheaper than you were selling 
him at a mill price. 

You are competing with yourself. You look ridiculous, don’t you, 
going out and competing with your own price? 

Senator Krrauver. How did you handle that? Did you give them 
a lower price ? 

Mr. MacArtuvr. In most of those cases, we went to the dealer in 
the port and said “You are just a stinker now. You have got to quit 
doing this.” And some of them would say “You are right,” but some 
of them would say, “Get out. I am buying it and I will sell it and I 
will do what I am doing.” 

Then we would have to go back and help this little man 50 or 60 
miles that was being injured by it. There never was a policy estab- 
lished for it because it was such a ridiculous thing that you were 
underselling yourself in your own trade area. 

But those are the problems that can be posed by these things and 
they are very difficult. 

Senator Krrauver. Mr. MacArthur, as far as the absorption of 
freight is concerned, it is my opinion that last year when we did not 
have any protective clause in the bill at all—and this was also the 
opinion of Chairman Gwynne of the Federal Trade Commission— 
that the bill did not affect the matter of a person absorbing freighi 
one way or the other. But some cement people, particularly one from 
Florida, wanted to make it clear that it did not affect it one way or 
the other. Others raised the question too, so that this last clause was 
added to try to clarify it, just to nail it down. That is the reason 
is was added. As I understand, there was the cement case which was 
decided in 1948. 

Mr. MacArruor. Yes, sir. 
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Senator Krrauver. And was your company 

Mr. MacArruur. We were respondent in that, yes, sir. 

Senator Kerauver. You were the respondent. The aoe en 
Court, as I understood it, held that the freight absorption plan in 
that case was illegal because it was a conspiracy. 

Mr. MacArruour. Yes, sir. 

Senator Kerauver. You will remember that the Government bid 
on some cement and down to a thousandth of a cent all the bids 
were exactly the same. It was held that was a conspiracy. Then 
there is the Staley Corn Products case in which the matter of frei x 
absorption was involved. There it was held that it was illegal 
cause it was used to meet an unlawful price and that it was ‘aso a 
conspiracy. There was a background of conspiracy in that ca 

But I know of no case where the Supreme Court has ever + liek, 
and I don’t think it ever would hold, where an independent man like 
yourself, without working in conjunction within what the Court 
might classify as a conspiracy, could have your own policy and pro- 
gram for the absorption of freight, doing it individually on your 
own basis, working out your own sales program, where you either 
absorb freight or part of freight to meet any competition you have, 
where even in the absence of any provision such as we have on the 
end of this bill, where that would be considered illegal. I don’t know 
of any case where it ever has been an individual absorption of 
freight, such as you say you engage in, which has ever been held 
illegal. 

Indeed, I know the Court in these very cases that I have been talk- 
ing about has itself said that if it is done individually in the absence 
of a conspiracy or conspiratorial background, any individual com- 
pany can absorb freight or part freight or not at all, in its own 
pricing program to meet competition. 

I really do not think you have anything to fear insofar as the 
freight absorption part. of it is concerned. You will remember that 
right after the cement case, there was a big hue and cry it was going 
to put everybody out of business, particularly the cement people. The 
contention was that under the cement case you could not absorb any 
freight. 

The so-called Capehart bill at that time was passed. It was vetoed 
by President Truman. Then immediately, however, everybody started 
absorbing freight again, doing it, I assume, on an independent basis 
as you are doing. 

There has been no contest. Your right to do so has not been con- 
tested. 

Mr. MacArruur. Senator, immediately following the decision in 
1948, our company ceased absorbing freight. We just quoted a flat 
price, our mill price plus the rate to destination. 

The industry as a whole where we found them in our district at least 
did that same thing. We were I believe saved by a phenomenon be- 
cause American industry and American construction industry just 
started going straight uphill at that time, and we could sell all of the 
cement we could make at premium prices, 

People would pay a premium to us. We felt that we were forced 
to do that under the court ruling, and as a result, we have not lowered 
a price or absorbed freight or anything until the last few months when 
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our attorneys said due to certain of the court decisions and so forth we 
feel that you are safe in doing it. It is only in the last 3 months since 
1948 that our company has done this, and I think you will find that 
true with a great many companies across the country. 

Senator Keravver. In my judgment, you are safe in doing it now. 
Your safety will not be changed in that respect due to the passage of 
this bill. Senator Wiley ? 

Senator Wirry. You have made a very clear statement, Mr. 
MacArthur. 

Mr. MacArruor. Thank you, Senator. 

Senator Kerauver. You have brought to the attention of the com- 
mittee an important matter. 

Senator Witey. Yes. I think we understand a little more about 
cement than we did before. But you think it is analogous to practically 
every business in the sense that where there is power in the hands of a 
few, that power can be used either to corrupt or to damage the small 
fellow? 

Mr. MacArruvr. Yes, sir. 

Senator Wirry. Has there been any evidence of that in this business ? 

Mr. MacArruour. Now let me be sure, Senator. Of the larger com- 
panies you mean ? 

Senator Wirry. Yes. 

Mr. MacArruur. Cement companies ? 

Senator Witry. Yes. 

Mr. MacArtuur. No. Those smaller ones are pretty agile fellows. 
They take care of themselves pretty well. 

Senator Wixery. Isn’t that due entirely to the fact that you really 
have not had what you might call competition? The demand in 
America for cement is very great. I could not even buy it for a little 
work on my farm. 

Mr. MacArruor. That is right. 

Senator Witry. The demand here has been so great that there really 
has been no -var in the cement business. 

Mr. MacArtuur. Not for 10 years, sir. 

Senator Winey. So we are facing really so far as you are concerned 
a hypothetical situation, though you have had experience back there 
with imports on the coast. Here the bill provides for authority to 
absorb freight. That would take care, I assume, of one of your 
objections. 

I did not get from your testimony that you had any great fear 
that there was any other serious objection to the new bill. Am I right 
about that? 

Mr. MacArtiiur. No, sir. 

Senator Wixey. I am just asking the question. 

Mr. MacArruur. We—when I say “we,” I am now quoting our 
attorneys, two different attorneys on whom we depend very much. 
They draw no distinction between reducing a price and_ so-called 
absorption of freight, and should that be true and should this bill 
become law and any judge sitting across the United States who heid 
the same opinion that they did could hold us guilty for absorbing 
freight as quickly as he would for reducing a price. It is a price 
reduction, regardless of what you call it. 

Senator Winey. I think you have made that freight situation clear. 
Now let me understand. In your objection to the new bill without 
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the matter of freight entering in, you could not reduce the price in a 
given area without reducing it everywhere? 

Mr. MacArruor. Yes, sir. 

Senator Wizey. Is that your objection? 

Mr. MacArruor. Yes, sir; that is it. Should we in the normal 
pursuit of our business, in our normal territory with our normal cus- 
tomers have to go in and make a low price, would we be subject 
to censure, if you would, or court action if we did not give that to 
all of our customers ? 

Where can we stop? Where can we be sure we are right? 

Who can tell us ay by day when we do these things: “You are 
right.” 

We would never know until we were taken to court. 

Senator Writer. Have you a written opinion from your attorneys? 

Mr. MacArruor. I have not had a written opinion. I have just 
had this at length, and from what he told me, I have written into this 
presentation the way I understand these things. It wasa little lengthy 
and I did not want to bore you gentlemen by reading it, but it is here, 
and he makes two points. In fact, I made the two points to him 
and he said, “in law you are right, that if you are going to compete 
you are going to try to take something away from somebody. If you 
are successful in your competition, you will take away and you will 
hurt them, and if you hurt them, you are subject to prosecution.” 

Senator Wier. Did you mean if you hurt the other fellow in the 
sense of the language of the bill: “substantial lessening of competi- 
tion” ? 

Mr. MacArtuor. Yes, sir. 

Senator Winey. Is that the point ? 

Mr. MacArruvr. I am at a total loss to know what “substantial” 
means in law, and I am just afraid in our day-to-day competition. 

Senator Witey. If I understand your position, if you do lower the 
price and if you assume that you lower the price to all your customers 
in a given area, that under the present law apparently is O. K. But if 
as a result there is a lessening of competition, or if there the other re- 
sult follows that there is a tendency to create a monopoly in any line 
of commerce in any section of the country, there still might be a 
violation. 

Mr. MacArruor. Yes, sir. 

Senator Witry. Let’s get a practical picture. We are all engaged 
in the cement business here and half of us are your customers and half 
the customers of somebody else, and we are in community X. You 
come in and lower the price to all your customers, with the result that 
you say might injure my business ? 

Mr. MacArruur. We would definitely. 

Senator Witey. In other words, your customers go out and get the 
trade from the rest of us by virtue of your lower price. 

Is it your idea that that might be interpreted as lessening compe- 
tition ¢ 

Mr. MacArrnuor. I feel quite sure it would, Senator. 

I mean if you were to apply the very words of the law itself, it 
would be a lessening of competition. 

Senator Witry. May I have your reaction as to the opinion of your 
counsel—and we are all practical men. Is there in certain businesses 
in our country a need for attempting to do something by law to the 
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end that those that have the power do not squeeze the little fellow? 

Mr. MacArruor. Senator, in any business in which I am in con- 
stant contact—now I am not a retailer. I don’t get down, I don’t get 
a lot of experience in that, but in the give and take of the construc- 
tion industry, which is widespread now, that takes in an awful lot of 
people, I will say “No”. They will eat you alive if you don’t watch 
your P’s and Q’s all the time. You see, there are so many things offer- 
ing, there are so many substitutes. May I make one point now with- 
out boring you ? 

When we talk about competition, when I talk about my competi- 
tion in the cement business, in reality cement manufacturers are not 
my competition. 

The steel manufacturers and the brick manufacturers and the alumi- 
num, these new buildings they are putting up with aluminum shells 
and bronze, everybody is competing for the construction dollar. There | 
are so many dollars to be spent in construction. If you were ready 
to build tomorrow, a man would come to you and try to get you to de- 
sign in steel and another one would try to get you to design in con- 
crete, another man to make use of all of the timber that you could. 

Just the minute you are a little bit out of line in costs— I am speak- 
ing now of concrete as opposed to steel, as opposed to other things— 
that other organization will come in and take the business away from 
you. 

We have made enormous strides in the last 15 or 20 years in the sale 
of concrete building units which market at one time was dominated 
by lumber and brick. 

Anybody who built a house built it out of timber, lumber, or he 
built it out of brick. But we have come in, due to research work and 
being able to make a product better, in many cases being able to make 
it cheaper, we have taken an enormous piece of that construction 
market away from those people, and we propose to hold it, if we can 
do it.. They have been hurt to that extent. 

Senator Witey. Of course I think it is very apparent to anyone 
who looks around that this great dynamic organism called the United 
States of America in the last 10 years and even prior thereto hes created 
a tremendous market for the construction business. 

But what I had in mind, I ask the question which you probably 
heard, of people like gasoline station owners who came in here who 
claim that there has been violation of the law. I think we have 
pretty good evidence that if the law at present that is on the books 
were enforced, that 90 percent of the violations probably could be 
prosecuted successfully if the facts are what they claim. 

Then we have also the complaints of small grocers and those in the 
drug business where people having a monopoly or having control of 
things do not do the fair thing. That creates the problem. That is 
why I asked the question whether you knew anything about that. 

Mr. MacArruvr. No, sir. You will criticize me for this, I know. 

Senator Witey. I would not expect you to know. 

Mr. MacArrtuur. This, Senator, is the thing I am going to say: I 
think you gentlemen and we, all of us, have before us an ever-present 
problem of the direction that our economy is taking. To illustrate 
that in the most simple and we will say childish way, suppose the men 
who bought the bonds for the Erie Canal had had something like this 
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roposed amendment to back them up. They were injured. When 

anderbilt built that railroad along there, they were injured. We 
built a plank road, a toll road up around Albany 125 or 130, years 
ago. 

What should we maintain? What is there in our dynamic economy 
that should be maintained by law if it cannot maintain itself? 

Where are we going to draw the line? What are we going to pre- 
serve? What becomes archaic and when does it become archaic? How 
long can it be preserved ? 

Senator Witxy. I think those are questions that agitate particular- 
ly a certain segment of our economy. We have laid down a policy in 
our antitrust laws, in our Robinson-Patman Act and in others. We 
may not all agree with the philosophy of it, but it is there. We are 
not blind to the fact that power corrupts, and it corrupts men’s souls. 

That does not mean that we do not want men of genius and men of 
ability who can develop great organisms. We want health, economic 
health, but we do not want economic disease. You are a practical 
man, I think I understand your philosophy. You apparently feel 
that if we do anything more to the present law, that possibly the 
remedy is worse than the disease. 

Mr. MacArruur. You have stated it far better than I could, sir. 
That is it. 

Senator Wixry. I think that is the conclusion of a lot of prosperous 
people, sir. You are pretty prosperous-looking yourself. 

Mr. MacArruvr. I should not have had my hair cut this morning. 

Senator Witry. That is all. 

Senator Kerauver. Senator Dirksen ? 

Senator Dirksen. Mr. MacArthur, your very interesting statement 
makes me feel impelled to read into the record a portion of the Supreme 
Court decision in the Standard Oil-Detroit case. 

The Court says: 

The heart of our national economic policy long has been faith in the value of 
competition. 

In the Sherman and Clayton Acts as well as in the Robinson-Patman Act, 
Congress was dealing with competition which it sought to protect and monopoly 
which it sought to prevent. 

It cites Staley Manufacturing Company v. Federal Trade Com- 
mission, 135 F, 2d 433, 435. 

We need not now reconcile in its entirety the economic theory which underlies 
the Robinson-Patman Act with that of the Sherman and Clayton Acts. 


I interpolate for a moment. 
This is in the footnote : 


It has been suggested that in theory the Robinson-Patman Act as a whole is 
inconsistent with the Sherman and Clayton Acts. 


Then it cites a number of cases. Now we goon: 


It is enough to say that Congress did not seek by the Robinson-Patman Act 
either to abolish competition or so radically to curtail it that a seller would 
have no substantial right of self-defense a price raid by a competitor. 

For example, if a large customer requests a seller to meet a temptingly lower 
price offered to him by one of his seller’s competitors, the seller may well find 
it essential as a matter of business survival to meet that price rather than to 
lose the customer. It might be that this customer is the seller’s only available 
market for the major portion of the seller’s product, and that the loss of this 
eustomer would result in forcing a much higher unit cost and higher sales prices 
upon the seller’s other customers. 


Fe ee 
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Now I pause for a minute. That is one situation that has not been 
too freely ventilated, it seems to me, because what it involves is this 
question of recoupment if you have got to meet a lower competitive 
price and you want to stay in business. It may touch such a sub- 
stantial portion of your business value that somewhere off in the 
distance you are going to have to make customers of a like product 
pay the freight. 

Mr. MacArrnvr. That is correct. 

Senator Dirksen. Because under this proposal, in my judgment, 
you begin to affect the very flexibility that you were talking about 
when you said the first thing in the morning at a port or here or there 
or elsewhere you have got to find out what is going on, and if a cus- 
tomer is going to get away from you, can you meet the competition 
and be sure that you are not lessening competition as this proposal 
states, and get yourself in the toils of the Federal Trade Commission. 
' So there is this question of flexibility, and there is the question of 
recoupment from somebody else to pay the freight for it, if you have 
got to reduce the price to every one of your competitors. That is a 
very disturbing feature about this thing. 

Mr, MacArruvr. It plays an enormous role. If you will pardon 
me, I would go back 20 years to illustrate what you say. At the time 
I was with another company. We were operating a mill in Hannibal, 
Mo. Things were very, very bad in 1933. The State of Missouri 
for their highway program were going to buy two million barrels of 
cement, which was an enormous lot of cement for anybody, because 
we were struggling at our little mill up at Hannibal trying to keep 
running. An out-of-state mill came in and made a ridiculous price 
on a great big lot of that two million barrels. 

Senator Winery. Portland cement ? 

Mr. MacArtruur. Yes. They had four very fine men as commis- 
sioners, highway commissioners in Missouri at that time, and I under- 
took to go to those commissioners and ask a very peculiar and really 
an illegal thmg from them, pointing out that we had been operating 
our mill in Hannibal on a reduced basis in order that we could keep 
about 50 percent of our men working, anything to get them through 
the winter. 

Those who did not work were on relief, on the Missouri relief rolls. 
I proposed to those commissioners that they let our company go in 
and pick and choose some of that order that had been offered at lower 
prices. It was nearer our mill so that it was not too bad or too illegal. 

Just to take enough of that to continue to run our mill through the 
winter and let those men work and keep them off the relief rolls, and 
pointed out the State of Missouri would make a lot more money by 
paying slightly more that little batch of cement that they gave us 
and let us run our mill, than to throw the whole lot out of work and 
put them out on the relief rolls. 

That is an exaggerated point, but it bears out specifically what it 
means to not get the order or to miss 3 or 4 or 5 orders in a row so that 
your production goes way down, and your costs go up accordingly, 
and somebody has got to pay the freight on that somewhere if you are 
thrown into reverse gear like that. 

Senator Dirksen. If there were an economic slide of some kind, 
obviously competition becomes more intense 4 

Mr. MacArritvr. Yes, sir. 
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Senator Dirksen. Then your problem is aggravated ? 

Mr. MacArtuor. Doubled and tripled. 

Senator Dirksen. Now to continue one more paragraph of this 
decision : 

There is nothing to show a Congressional purpose in such a situation to compel 
the seller to choose only between ruinously cutting its prices to all of its cus- 
tomers to match the price offered to one, or refusing to meet the competition and 
then ruinously raising its prices to its remaining customers to cover increased 
unit cost. 

That is the situation you were ventilating a moment ago. 

Mr. MacArruour. Yes, sir. 

Senator Dirksen. Upon which I commented briefly. 

Now to continue: 

There is, on the other hand, plain language and established practice which 
permits a seller to retain a customer by realistically meeting in good faith the 
price offered to that customer without necessarily changing the seller’s price to 
its other customers. 

Mr. MacArruor. Yes, sir. 

Senator Dirksen. That is the nub of it? 

Mr. MacArruur. We feel that the law as it stands today allows us 
that privilege, and we feel that the same law gives the Federal Trade 
Commission or any other governmental body all the authority neces- 
sary to come and take us into court if they want to take us there. 

But we at least have had a little time to study and to adjust ourselves 
to the law as it is written at present. We are trying hard to adjust, 
and we feel that the public is well protected under that. It allows us 
at least some flexibility to try to conduct our business. 

Senator Dirksen. I have only one other comment to make. I think 
you are correct about this element of freight absorption. You can 
dress it up in a very fancy term, but when all is said and done, it is 
still a price reduction. 

Mr. MacArtuur. We cut the price. 

Senator Dirksen. In practical effect, and it must be so considered. 

Mr. MacArruur. And somebody, we are afraid, will rule that. 

Senator Dirksen. That is all, Mr. Chairman. 

Senator Kerauver. It would depend on how you listed it on your 
invoice and your books. You could list it as absorbing so much 
freight, which would show definitely either you had charged freight 
or you had not charged freight or you charged so much, would it not ? 

Mr. MacArtuvur. When we would enter into a thing like that, we 
take the delivered price which we have found in a quotation. We use 
that as our delivered price. We put that on our invoice and then we 
show freight, but we don’t show the reduction in our mill price which 
we absorb. It really is an absorption in our mill price because we 
have to pay the full freight. The railroads are not going to help us 
out in this thing. 

Senator Keravver. In any event, a certain time after the cement 
decision, you in the cement industry decided that as long as you indi- 
vidually, without collusion, without conspiracy on your own part, had 
ag freight absorption program, that you were not violating the 
aw. 

Mr. MacArtnvr. That is our understanding, sir. 
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Senator Krerauver. That is what we want to continue to be the 
situation and that is certainly our intent. 

All cement companies are operating on the same basis you are, 
absorbing freight in some places and not absorbing it in others, is 
that correct ? 

Mr. MacArruovr. I don’t know. I would assume that is true be- 
cause each man, each mill has some little area in which he would have 
advantageous freights, you see. 

Senator Kerauver. Mr. MacArthur, do you remember that Senator 
Douglas put in the record after the cement decision and before 1951, 
a statement that individual companies were absorbing freight ? 

Mr. MacArruur. One company in the West did continuously. 
They never stopped even in the face of the court decision. They con- 
tinued to absorb freight right straight through. 

Senator Kerrauver. Don’t you remember that Senator Douglas 
put in the record the fact that the great majority of cement com- 
panies filed reports with the Federal Trade Commission ? 

Mr. MacArruor. Yes, sir. 

Senator Krerauver. That they were absorbing freight even before 
1951? 

Mr. MacArruur. We were all called on. We have had two ques- 
tionnaires I believe from the Federal Trade Commission. First we 
submitted one in 1948, stating our policy. We spelled it out in de- 
tail and sent it to them. It must have been 5 or 6 years later before 
we had another asking whether or not we had changed our policy, 
if we had how we had changed it, what we were doing now. They 
were in quite some detail, Senator. 

Senator Kerrauver. In any event, the purpose that I wanted to 
bring out was that before the Standard Oil decision and after the 
cement decision, a great many cement companies were absorbing 
freight ? 

Mr. MacArruvr. That is my understanding, yes, sir. 

Senator Keravver. All right; that is all. Thank you very much, 
Mr. MacArthur. 

Mr. MacArruovr. I thank you very much. 

Senator Kreravver. Mr. Henry H. Fowler, Manufacturing Chem- 
ists’ Association, Inc., Washington, D.C. 

Mr. Fowler was good enough to be here a number of days last 
week, We told you we would hear you on Tuesday, Mr. Fowler. 


STATEMENT OF HENRY H. FOWLER, MANUFACTURING CHEMISTS’ 
ASSOCIATION, INC., WASHINGTON, D. C. 


Mr. Fowter. Thank you very much, Mr. Chairman. 

Senator Keravuver. Mr. Fowler, you have submitted a statement 
which is quite long. 

Mr. Fowtrr. I was going to ask, Mr. Chairman, if you would 
permit the written statement, which is long, to be made a part of the 
record. In view of the oft-expressed desire of the chairman that 
we observe rule 6 and section 133 (e) of the Legislative Reorganiza- 
tion Act, I will limit my presentation to an oral summary. 
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Senator Kerauver. All right, sir. Your statement will be printed 
in full as it is submitted and you will proceed in your own way. 
(The statement of Mr. Fowler is as follows :) 


STATEMENT OF HENRY H. Fow Ler, FOR THE MANUFACTURING 
CHEMISTS’ ASSOCIATION, INC. 


Mr. Chairman and members of the committee, my name is Henry H. Fowler. 
I am a member of the firm of Fowler, Leva, Hawes & Symington at 1701 K 
Street NW., Washington, D. C. My firm is general counsel for the Manu- 
facturing Chemists’ Association, Inc., and I appear here today as a representative 
of that association. I wish to thank you for this opportunity to appear before you 
in connection with 8S. 11. I am authorized and directed by the board of 
directors of the Manufacturing Chemists’ Association to record its opposition 
to the enactment of this legislation. 

The Manufacturing Chemists’ Association, Inc., was established in 1872 and 
is our oldest national chemical trade association, It is also the largest and 
only general chemical trade association in the United States. It has approxi- 
mately 150 members and represents something more than 90 percent of the 
productive capacity of the United States chemical industry. 

The size of these members and the products they make are as varied as 
chemistry itself. According to estimates provided by the staff of the associa- 
tion, over one-third of the membership of the Manufacturing Chemists’ Asso- 
ciation comes under the generally accepted category of small business. 


I, SUMMARY OF POSITION 


The Manufacturing Chemists’ Association, in opposing the enactment of S. 11, 
respectfully urges that any legislative amendment of this type be rejected as 
Congress rejected it in 1914 and 1936, leaving the application of section 2 (b) of 
the Robinson-Patman Act to the courts and the Federal Trade Commission. 

The association does not object to the basic principle of the Robinson-Patman 
Act, which it understands is designed to prevent price discrimination between 
customers unless justified by cost differences or required to meet the price of a 
competitor. It accepts that limitation on the right to compete as established 
public policy since the enactment of section 3 of the Clayton Act in 1914 and its 
further confirmation in the Robinson-Patman Act in 1936. 

But the association is concerned lest further legislative alteration of this public 
policy result in further restrictions on the right of free competition so as to render 
it unworkable or diminish its effectiveness. Specifically, the association believes 
that the right to compete by meeting in good faith the lawful price of a com- 
petitor for a given customer’s trade should not be limited ; nor should it be jeopard- 
ized by legislation such as 8. 11 that makes unclear or beclouds the situations 
in which a seller may so compete. 

We believe that a law restricting the right to compete in this fashion is not 
consistent with the wise public policy, designed up to now to preserve and make 
workable a free competitive system. Our law should remain sufficiently clear 
so that an ordinary business man may avail himself of the right to compete by 
meeting a lawful price offered by a competitor without being put in the peril of 
being later declared a lawbreaker by subsequent and unforeseeable events or 
effects of that competitive act. 

The legislation in question, while it would have a major impact on all levels 
of the economy, is designed primarily to deal with what its proponents regari 
as a problem at the retail or wholesale level, particularly in certain lines of the 
distributive trade whose spokesmen have appeared in these and other hearings. 

Our association is conscious that its approach to this problem of legislative 
policy is primarily that of those who manufacture and sell, rather than the point 
of view of most of the proponents of S. 11 who represent those who merely buy 
merchandise for resale. We recognize that both the manufacturing and distribu- 
tion are equally vital segments of the national economy. We know that it is the 
desire of this committee and the Congress to preserve effective competition in 
both segments. Therefore, we believe that this committee will want to take into 
full account the impact of the proposed legislation on competition among manu- 
facturing sellers as well as the impact of the legislation on the remainder of 
the economy not represented by the proponents of 8S. 11. 
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This impact is adverse to the manufacturer and the consumer and will serve 
primarily to insulate certain lines of wholesaling and retailing from the effects 
of competition. 

It is our belief that upon reexamination of this impact, the committee should 
refuse to change the law and public policy as it existed in the common lew and 
has been confirmed in three successive legislative examinations covering a span 
of well over a half century. 

The Manufacturing Chemists’ Association is opposed to S. 11 and similar 
legislation because it believes that this legislative approach will create more prob- 
lems than it will solve. The bill will damage the strength and vigor of competi- 
tion in our overall economy and will outweigh any additional protection it will 
afford to its proponents. 

The committee will want to avoid duplication of general testimony. It will 
have available to it many excellent general presentations dealing with the impact 
of S. 11 on the economy generally and the legal and practical difficulties which 
the bill will create for those affected by it. Hence, this presentation will be 
designed to inform the committee of certain facts and characteristics of the 
chemical manufacturing industry so that it may understand how the proposed 
legislation will affect this very important segment of our economy. 


II. CHARACTERISTICS OF THE INDUSTRY OF SIGNIFICANCE IN ASSESSING THE 
PROPOSED LEGISLATION 


1. Character of competition at the manufacturer-seller or primary level 


There are few of the nearly 8,000 chemicals regularly produced in the United 
States that cannot be made from alternate raw materials and by different proc- 
esses. This makes for keen competition among chemical companies. No one 
company has processes, equipment, or raw-material resources for making any 
major proportion of these chemicals taken as a whole. There is also increasing 
foreign competition in many chemical materials and products. Research for 
more efficient processes and cheaper raw materials militates against exclusive 
control over a chemical product or market for long. 

Competition goes on at every level: 

(a) Competition between products for similar markets. 

(b) Competition between processes; e. g., acetic acid is made from 3 different 
raw materials by 10 different processes; phenol is also obtained by 3 different 
processes. 

(c) Competition between raw materials; e. g., petroleum is competitive with 
natural fats as a source for detergents; coal is competitive with petroleum as 
a source of phthalic anhydride; petroleum is competitive with molasses for 
ethyl alcohol production. 

(d) Unusal sales competition between companies: this is intensified by the 
interproduct, process, and raw-material competition. 

This diversity of competition among producers of chemicals makes it ex- 
tremely difficult, if not impossible, to determine whether, in a given case, the 
meeting in good faith of a lower price of a competitor to a given customer with- 
out lowering the price to all may substantially lessen competition or tend to 
create a monopoly at the manufacturing-seller or so-called primary level. 

Despite the various levels of competition in the manufacture of chemicals 
described above, the actual selling of many chemicals is largely a matter of price 
and service competition. This is due in great part to the fact that, in many 
areas and segments of the industry, the versions of a given chemical manu- 
factured by different producers are so similar as to practically identical or 
interchangeable in use. Caustic soda is caustic soda; chlorine is chlorine. 

As a result of this similarity of competitive products, which is both natural 
and necessary in view of the nature and further uses of chemicals, price is the 
key to competition. Competitor A must meet the price of competitor B if he 
expects to continue to compete with competitor B for all or part of the trade 
of customer X. Whatever dissimilarities of product exist in a developed and 
utilized chemical, they are not likely to provide a sound basis for customer X 
to continue to pay to competitor A a higher price than he would have to pay 
to competitor B. 

This is not true to the same degree in key areas of competitive manufactur- 
ing where the products are differentiated and price competition is only one 
phase of competition. For example, the customer does not buy an automobile 
solely in terms of the cheapest price. He takes into account type, size, quality, 
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style, trim, and all that goes into differentiating one automobile from another, 
as well as the price. The seller of one make of automobile or watch or radio 
must meet the competition of another maker of another type of that product 
by providing a comparable value, not the same price. 

Because of this characteristic of heavy emphasis on pure price competition, 
which pervades much of the chemical manufacturing industry, any law or regu- 
lation that limits price competition in the sense of preventing Competitor A from 
meeting the price of Competitor B to Customer X, dries up and inhibits a principal 
source of competition. It is the adjustment of a price by a manufacturer to his 
competitor’s new price that enables him to stay in business, gives price fluidity 
and flexibility, and avoids the price rigidity that represents a hardening of the 
competitive arteries. 


2. Character of competition at the secondary or customer level 


Some industries start with a number of raw and semifinished materials to make 
| a single product, like the automobile. Others take a single raw material like 
| petroleum and make a number of end products out of it. But the chemical in- 
} dustry is much more complex. It works with virtually every kind of raw ma- 
| terial—products of the mine, forest and farm—and with almost every substance 
| occurring in nature, such as water, air, limestone, coal, sand, salt, sulfur, and 
petroleum. 

i By combining and rearranging molecules found in nature, the industry makes 
' hundreds of important basic and intermediate chemicals. These serve as building 
: materials for the nearly 8,000 different end chemicals which are currently being 
: made commercially. 

: Many of these chemicals find a variety of uses and types of markets. For 
example, chlorine, ammonia, sulfuric acid and other chemicals have thousands of 
different end uses in industry. Some of these end uses are competing ; some are 
not. For example, hydrazine, a chemical made from ammonia, plays several 
widely differing roles. It is a high-energy fuel, found of use in propelling rockets. 
It is also the starting material for the manufacture of isonazid, a drug that has 
proved itself to be one of the major therapeutic agents in the control of tuber- 
culosis. It is an important ingredient of soldering fluxes. It is also used in 
materials for retarding plant growth. 

As a consequence of the nature of the use of chemicals, the chemical industry 
is characterized by the high percentage of products which are sold directly to 
other manufacturers for further processing and composition with other materials, 
chemical and otherwise, into new products. These in turn may be further proc- 
essed through several different stages until the end processing is complete and 
the end product is put to use. 

Therefore, it is very difficult for the manufacturer-seller of, for example, a 
basic chemical to know the competitive effects at the secondary or customer level 
of a sale at a price to customer X lower than to his other customers in an effort 
to meet in good faith the price of a competitor. To assess the effects of the 
discrimination, he must evaluate not only the impact of the price advantage to 
customer X over the competitors of customer X in the various product lines in 
which customer X may use the basic material sold: he must calculate the impact 
down to the second tier of the customers of customer X and, perhaps, through a 
third or fourth tier. 

In this situation a manufacturer and seller of a basic chemical cannot know 
all the effect of his sales on competitive conditions of the consuming industries. 
It is impossible for him to determine with any degree of certainty whether the 
effect of the discrimination to meet in good faith the price of his competitor “may 
be substantially to lessen competition” as that phrase may be interpreted from 
time to time by various courts and tribunals. 

This is a far different situation from the one in which the end product manu- 
facturer sells to a distributor or wholesaler for resale, without change or further 
manufacture, at a price substantially below that used in selling other distributors 
competing in the same area. Even under these circumstances, a seller would 
have to proceed at his peril in meeting a competitor’s price because of the uncer- 
tainty of the test proposed in S. 11. 1 submit that this peril is more acute for a 
manufacturing seller of a basic or intermediate chemical which is destined for 
further processing at one or more levels. 

Another consequence of the situation is that there is severe competition in 
the manufacture of chemical products for consumer use, or so-called inter- 
mediates, between those who produce their own raw or basic materials and those 
who buy them for further processing—the so-called integrated and nonintegrated 
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producers of chemicals. The existence of section 2 (b) and the good-faith de- 
fense enables these nonintegrated producers to compete effectively and avoid 
limitation to a single source of supply. 


8. The high capital investment per worker, new chemical plant location patterns, 
and importance of transportation cost in the manufacture and sale of many 
chemicals and its consequence. 


Research to improve processes for making old and new chemical products is 
constantly increasing the amount of capital invested per worker. Automatic and 
semiautomatic controls and the development of continuous processing have in- 
creased production per worker and lowered production costs in many segments 
of the industry. 

High productivity, made possible by expensive instrumentalized plants, has 
contributed to lower prices for many chemicals in contrast to other commodity 
prices which trended upward in the last decade. As an extreme example of 
heavy capital investment per worker, one recently constructed, specialized plant 
that employs only 30 for round-the-clock operations cost $16 million. The high 
capital investment per worker and the size of investment required for many proc- 
esses means that the location of a large producing plant of a heavy chemical is 
likely to be an area of surplus production of that chemical. Hence, the manu- 
facturing seller often must reach out and compete in areas far removed from the 
plant location. 

Another related factor of importance is the logical economic pattern that has 
characterized much recent industrial plant location for basic chemical manufac- 
ture near desirable natural resource deposits and areas of cheap fuel and energy, 
even though far removed from principal market consuming areas in the east and 
north central portions of the Nation. ‘ 

These characteristics of much recent chemical production, plus the large cost 
factor of transporting bulk or heavy chemicals to a buyer, has very great and 
special significance. 

I am informed that the ability to market the output of these types of plants 
which characterize much of the important new development in the chemical in- 
dustry depend upon the retention of section 2 (b) and the right of the seller to 
meet the lower price of a competitor located closer to the customer, even though 
this involves differences in handling transportation costs as between buyers. 
This right is important to the promotion of competition between the producers of 
many chemicals, the furtherance of technological development in production, the 
avoidance of local or regional monopolies, and the healthy development of the 
chemical industry in areas at some distances away from the principal consumer 
markets. 

Time and space do not permit the development of other characteristics and 
facts concerning the chemical manufacturing industry that might be of interest 
to the committee in its most important deliberation of the proposed legislation. 
In the light of those described, some of the effects of S. 11 on the chemical in- 
dustry will be pinpointed. 


Ill. EFFECTS OF 8. 11 ON THE CHEMICAL MANUFACTURING INDUSTRY, ITS CUSTOMERS, 
AND THE RELATED ECONOMY, 


1. Lessening competition in the manufacture and sale of chemicals. 


From what has been said about the character of competition in the sale of 
manufactured chemicals, it follows that the practice is widely prevalent of 
selling an individual customer at a price less than the price at which the product 
is sold generally in order to meet in good faith the price offering to that customer 
of a competing seller. The prevalence of this practice should be recognized for 
its importance as a preservative of the competitive tone of the manufacturing 
phase of the chemical industry. 

This practice, sanctioned by section 2 (b) of the Robinson-Patman Act, and, 
before that expressly exempt from the prohibition of price discrimination in 
section 2 of the Clayton Act, is one of the several important factors that elimi- 
nates the price rigidity that might otherwise attend the sale of basic homogeneous 
products which are practically identical or interchangeable in their use. If 
price reductions were limited in the chemical industry to changes in the gen- 
eral price level to all customers simultaneously of a given manufacturer-seller 
of chemicals, much of the benefits of the competitive process would be lost 
to the chemical industry and its customers to the overall disadvantage of the 
economy. 
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Consider for a moment what happens when chemical manufacturer A meets 
the price of competitor B in good faith, without simultaneously adjusting his 
price schedule to all other competing customers. First, the competing customer 
X who receives the lower price gets the advantage of a price which, in all 
likelihood, in whole or in part will be passed on down the line. Second, the 
other customers Y and Z of manufacturer A soon get wind of the new price 
and pressures begin to develop to adjust the price schedule. If competitor B 
manifests interest in, not just the single customer which he is seeking to siphon 
off, but in other of A’s customers in the market, he will contribute to a serious 
consideration of some further adjustment. In any case the yeast is working 
and the price structure in the area is likely to be softened or shaken. The signal 
fiag goes up for a sharp reassessment by manufacturer A of costs and expenses 
und further economies to determine whether there is room for justifying a lower 
general price to all customers so as to counter the threatened invasion, Thus, 
there may be a very transitory element to the differing prices to various 
customers. 

Whatever the outcome, it would seem to be a good thing for competition at the 
manufacturing level that competitor A was able to meet the price of competitor 
B while he reconsidered his whole situation. Maybe the original price was the 
right and feasible one. Maybe there was room for an adjustment downward. 
Maybe the disruption by the outsider, the shaking down of prices, is simply the 
way competition works, and the consumer receives the benefits. This is the 
process by which competitor A is put under severe pressume to cut costs or 
provide better service. It is also the way in which he can avoid being put out 
of that particular business and adding to the processes of concentration, oligopoly 
or monopoly, as has already been fully developed by many previous witnesses 
in these hearings. 

This type of price competition tends to drag down the price level by bits and 
pieces, not in a complete, uniform, and follow-the-leader pattern. It is true 
price competition. 

The effect of any law or regulation that arests the process described, how- 
ever beneficial it may seem to be to certain groups of distributors or buyers 
at wholesale and retail, may, in and of itself, be substantially to lessen compe- 
tition or tend to create a monopoly. Insofar as the chemical industry is con- 
cerned, the proposed change in law, even if it accomplished something bene- 
ficial for competition at the wholesale and retail level, would damage and lessen 
competition at the manufacturing level by promoting a rigid adherence to a 
one-price system in the industry. This damaging effect would spread and be 
felt by wholesalers and retailers, and, indeed, all who consume or use chemicals. 


2. Creating complete uncertainty for the manufacturer-seller of chemicals as to 
when he can meet a competitive price. 

We recognize the laudable purpose of the sponsors of S. 11 to protect the 
economy from price discrimination that may be damaging to the competitive 
structure of the distribution segment of our economy. However, we cannot but 
observe that the legislative method chosen and embodied in S. 11 will bring about 
a state of complete confusion. The best-intentioned of chemical manufacturers 
must merely guess whether they can use the good-faith meeting of a lower 
price offered to a given customer as a competitive tool without subsequently 
being found to have violated the law. 

It is a simple fact of economic life in the chemical industry that it is impossible 
to determine in advance whether the effect of meeting in good faith the price 
of a competitor to an individual customer which is less than that generally 
charged other customers “may be substantialy to lessen competition * * * in 
any line of commerce, in any section of the country.” The fact brought out 
previously concerning the character of competition at both the primary and 
secondary levels in the chemical industry makes the legislative approach embodied 
in S. 11 a particularly unworkable one. The difficulties and uncertainties sur- 
rounding the day-to-day application of this test not in a few, but in many situa- 
tions which will arise, are very real as those connected with the industry either on 
the selling or buying side will attest. 

We believe we are not asking too much from the Congress to see to it that 
this law against price discrimination does not become one which will make 
chemical manufacturers either violators of the Robinson-Patman Act or diminish 
substantially price competition among those who sell substantially identical or 
interchangeable products. 
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The manufacturers of chemicals believe they are entitled to a law that will 
enable them to make a business decision as to whether or not to meet a price 
offered to an individual customer, without waiting for the long-term effects of 
meeting that price to determine whether they are to be treated as law breakers 
or to become defendants in substantial treble-damage actions. Certainly, a law 
pertaining to thousands upon thousands of transactions in our industry each 
week should not be so vague and indefinite in such an acute competitive area as 
the fundamental one of whether or not to meet a competitor’s price to one’s 
customers. 

To be told that it is a complete defense to show that his lower price * * * to 
any purchaser was made in good faith to meet an equally low price of a com- 
petitor ‘unless the effect of the discrimination may be substantially to lessen 
competition * * * in any line of commerce, in any section of the country” is 
even more obnoxious. The word “may” makes the test one not of economic 
fact but of economic conjecture or predisposition. The confusion and uncertainty 
that would be introduced into the day-to-day conduct of business is entirely 
sufficient reason for not enacting S. 11. 

We take this position, fully aware of the efforts of this committee last year 
(see pages 22 and 23 of Senate Report No. 2817, 84th Cong., 2d sess.) to point up 
the difference between the test of injury to competition “with any person” as 
described in section (2) (a) of the law and “the test of injury which may sub- 
stantially lessen competition or tend to create a monopoly.” Even assuming 
a full recognition of this distinction, the application of the law as proposed 
remains wholly conjectural and uncertain when applied to the selling of many 
chemicals. 

To any rejoinder that the test of the proposed legislation is one already 
employed in sections 3 and 7 of the Clayton Act, it may be observed that the use 
of this test in provisions prohibiting tying clauses and mergers is wholly different 
from its application to price discrimination involved in sales to meet the lower 
price of a competitor. The question of whether there should be a corporate 
acquisition of a competitor or whether a tying clause should be used in the 
contract or agreement either does not or need not arise with great frequency or 
can be handled with a carefully studied appraisal of the consequences. The 
question of whether a price should be lowered to an individual customer to meet 
a competitive price may and does occur with great frequency and does not permit 
the studied appraisal of the consequences that may attend the other types of 
transactions. 


3. Hampering small and moderate size manufacturers in meeting competition 
from competitors who are large mass producers or who produce their own 
raw materials. 

It is often represented that section 2 (b) is a dagger in the back of small 
business whereas it is often a sword in the hand of the small or moderate-sized 
manufacturer. Several illustrations will help to show how the right to meet 
competition at a lower price in a sale to an individual customer works to the 
advantage or protection of small or moderate-sized chemical manufacturers. 

The economic advantage of mass production in many areas of the chemical 
manufacturing industry ofttimes outweighs the economic advantage of a small 
or moderate-sized manufacturer located adjacent to or in a consuming market. 

Let us consider the case of company <A, a small or moderate-sized producer 
whose best customer in his local market is approached by the salesman for a 
distant larger producer, who by his very size has a low-cost operation and who is 
extending his market into company A’s natural marketing territory. The man- 
agement of company A examines its situation and finds that it can still remain 
in the black by meeting company B’s price to customer X, but that if it lowered 
its price simultaneously to all the other customers, it would operate in the red. 
If company A meets the price of company B in good faith, although there is a 
technical discrimination under section 2 (a), it can be defended by the defense 
under the present section 2 (b) as written. Under the law as proposed company 
A. would be confronted by a potential charge of law violation by the Federal 
Trade Comnission or a treble-damage suit by one of its customers. 

If company A decides not to meet company B’s price, thereby relinquishing 
the trade of customer X, he will have avoided a price discrimination but the 
economic consequences to the competitors of customer X will be the same because 
eustomer X will get the lower price from company B. As was stated in the 
Supreme Court opinion in the Standard Oil of Indiana case: 
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“Likewise, it must have been obvious to Congress that any price reduction 
initiated by a seller’s competitor would if not met by the seller affect competition 
at the beneficiary’s level or among the beneficiary’s customers just as much as if 
those reductions had been met by the seller.” (340 U. 8. 231, at p. 259.) 

In an industry, which in many quarters is able to convert large volume, mass 
production into lower costs, the economic consequences of the proposed law 
would be to disable the small- or moderate-sized high cost producer from hanging 
on to its most profitable customers in its local market in competition with the 
more distant large producer who because of his much greater volume can produce 
at a substantially lower cost. This would be particularly true in the case of a 
single line producer. 

To any thought that the law would not be enforced against the small- or 
moderate-sized manufacturer the first answer is that such an application of the 
law is somewhat less than equal and second that the aggrieved competitors of 
customer X will not treat company A so kindly as a Government enforcing 
agency might in determining whether or not to bring a treble damage suit. 

Another situation frequently confronting the small- or moderate-sized manu- 
facturing businesses in the chemical industry is one in which producer A of an 
intermediate or consumer product is in competition with several larger producers 
who have cost savings because they make their own raw materials. To stay in 
business, A, which does not make one of the major raw materials, must be able 
to buy at a price that will permit him to compete cost-wise with the manufac- 
turers of their own raw materials. Let us suppose there is a producer B of this 
raw material near A’s plant who can cost justify a lower price than A than to 
the market generally because he is able to deliver it to A by pipeline or because 
of other economic factors. A wants more than one source of supply and tells 
producer C he will buy one-half of his requirements from him if © will meet B's 
price. Because C is also located near A, C finds he can do this without loss 
even though he cannot deliver by pipeline. If C should be required to sell his 
other customers at a greater distance at this lower price, he would lose money 
on the product. 

Under 8. 11, C could not meet B’s price because he could not cost justify the 
discrimination. In this case both A and C were small manufacturers, one of the 
consumer product and the other of the raw material. Should S. 11 become law 
both would be at a disadvantage in competition with large producers in their 
respective fields. They would lose their flexibility in pricing which is one of 
the principal weapons of small business in the competitive struggle. 

The foregoing illustrations have many variations in actual day-to-day oper- 
ations in the chemical industry. Suffice it to say that section 2 (b) in its present 
form is one of the principal factors making it possible for the small- or moderate- 
sized producers of any chemicals to operate effectively in competition with 
larger competitors. 


4. Limiting sources of supply for buyers of chemicals. 


Most of the previous comments have been addressed to the damaging effects 
of 8. 11 on competition between the manufacturing sellers of the 8,000 chemi- 
cals that are sold in today’s market, be they large or small. 

The last illustration, moreover, serves to point up a specific way in which S. 11 
would handicap the buyers of chemicals, be they basic, intermediate or consumer 
type, whether or not resold in the form purchased or used as raw materials or 
components in some further manufacture of a product that may be outside the 
chemical industry. Our previous illustration dealt only with the handicap §S, 11 
would place on the nonintegrated buyer in his competition with competitive 
integrated producers. 

This is far from being the whole story from the buyer’s point of view. Any 
damage to competition among manufacturing sellers of chemicals will have a 
serious impact on buyers of chemicals and, ultimately, on the consuming public. 

The customers of the chemical industry would prefer to buy their product in 
a competitive market, having more than one dependable source of supply of the 
chemical used by the buyer as a material in its manufacturing process. In fact, 
the more sellers available, the better for the buyer. Without the economic pro- 
tection of the good faith defense in the present law permitting a supplier to meet 
competition when a competing supplier offers lower prices in the original sup- 
plier’s market, the buyer’s sources of supply are always reduced by one or more. 

Let us suppose that buyer A who uses a substantial quantity of intermediate 
chemical in its manufacturing process buys that chemical from two small- or 
moderate-sized producers, B and C, located nearby. Should an additional source 
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of supply, company D, come into the market and offer to supply company A’s 
requirements at a lesser price than A is paying B and ©, and B and C are unable 
to lower their general price level to meet the new price and retain a portion of 
A’s business because of the enactment of S. 11, the result of the proposed legisla- 
tion from the buyer’s point of view is unfortunate. He is confronted by the 
dilemma of continuing to purchase his chemical requirements at a higher cost 
from old suppliers B and C or, if he wants to achieve the maximum economy, 
giving his business to the new single supplier D. Under the law as written B 
and C could meet D’s price and A could enjoy the advantage of three suppliers 
at the lower price by splitting his business among them. 

This simple illustration which is typical of countless ones that exist among 
buyers of chemical products illustrates the unfortunate impact of the proposed 
legislation from the point of view of buyers of chemical products. 


5. Retarding the development of the industry in areas close to natural resources 
or cheap fuel supply and away from the large centers of population. 


The explosive growth and development of the chemical industry in recent 
years has been particularly marked by the location of many new units of pro- 
duction away from the large consuming centers of population. Members of Con- 
gress from regions hitherto underdeveloped in the manufacturing phase of our 
economy, are no doubt familiar with the increasing trend towards the location 
of large chemical producing units in their respective constituencies. These 
plants usually are located near desirable deposits of natural resources or cheap 
sources of fuel and energy or have ready access to water transportation. 

The chemical manufacturing industry has believed up to now that this is a 
desirable trend both for the industry and for the Nation for obvious economic 
reasons that need not be developed here. This trend will be substantially 
retarded by the passage of the proposed legislation because of its ultimate 
impact on pricing practices now utilized to overcome the additional cost of 
transporting to market the product of plants so located. Time does not permit 
the detailed examination of the utilization of those pricing practices related to 
transportation costs which make possible the marketing of the output of the 
plant located far from the centers of population and market. Suffice it to say 
that section 2 (b) in its present form, as it is interpreted and applied by the Fed- 
eral Trade Commission and the courts, is an indispensable feature in the growth 
of the chemical industry along any pattern that tends to avoid the creation of local 
or regional monopolies and provides a nationwide availability of chemical products 
manufactured in all areas of the country. 

Tam aware of the fact that the committee has already manifested its sympathy 
and concern with this facet of the problem and that members of the committee 
in the last Congress denied that it was the purpose or intent of the bill then under 
consideration to change the situation. I am also aware of the fact that the 
proviso in the present bill “that nothing contained herein shall be construed to 
alter the law applicable to the absorption of freight or of shipping charges.” 

After considerable study of this problem and consultation with company 
lawyers who deal with it on a day-to-day basis, I am fearful that this effort at a 
saving amendment will be unavailing and that the end result of S. 11 will be to 
disrupt the healthy pattern of industry development which has characterized 
recent decades. All of the practices utilized to handle transportation cost in 
the pricing of chemicals so as to compensate for the additional transportation 
costs involved in locating new units of production near sources of raw material and 
fuel and energy supply but away from consumer markets depend, in the final 
analysis, upon pricing practices that are defensible because they meet the price 
of a competitor which has a lower transportation component because of nearness 
to market. To say that you cannot lower your price to an individual to meet 
competition but that you can differentiate in the allocation of transportation costs 
to various customers is completely illogical. 

We feel that any tampering with section 2 (b) along the lines of the 
proposed legislation may well end in greatly favoring only those producing units 
which have a transportation advantage due to the location of their production 
unit in or near a market. Moreover, we do not ignore the fact that the bill 
introduced on the House side and passed in the last session by the House fails even 
to take this problem into account. Therefore, we are apprehensive that legislation 
similar to 8. 11 and H. R. 11 in content or philosophy will result in the consolida- 
tion or restoration of local or regional monopolies. We also feel that it would re- 
tard the development of the chemical industry in the areas remote from the 
great centers of population and manufacture in the east and central portions of 
the Nation. 
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All of the foregoing discernible effects and others not yet so clearly discernible 
but which are a natural consequence of the lessening of competition in the manu- 
facture and sale of chemicals will react to the ultimate disadvantage of the 
consumers of chemical products or of products in other trades and industries 
which utilize chemical materials. From the standpoint of the overall interests 
of the consumers of chemical products and the overall national economy, we 
firmly believe that the present law should be maintained. 


CONCLUSION 


We share the belief of opponents of S. 11 that there is a failure of proof of the 
necessity for the change in the general law affecting competition throughout all 
trade and commerce and the economy generally. The main body of complaints 
seemed to be centered in relatively limited segments of the distributive trades. 
They deal with unfair and predatory practices that are, in fact, illegal under the 
law as written and interpreted by court decisions. We do not believe that all the 
failures of enforcement of the law against price discrimination are properly 
attributed to the existence of section 2 (b). 

Those forms of price discrimination condemned by law and public policy may 
or may not be primarily a form of competition. But the lowering of a price to 
an individual customer by a seller, without lowering the price to all, in order to 
meet in good faith the price offered that customer by a competitor, is a form of 
competition which Congress and the courts consistently have refused to find 
unlawful. What is generally overlooked is the simple fact that the injury, if 
it occurs, is the result of the first lowering of price and not the result of the 
meeting of that price by others. 

Contrary to some representations that have been made, the situation to 
which 8. 11 is addressed did not emerge suddenly with the Supreme Court 
decision in the Standard Oil of Indiana case in 1951. A careful review of the 
legislative history of section 2 of the Clayton Act and the Robinson-Patman Act 
will disclose that on two separate occasions in the second and fourth decades 
of this century the legislative policy issue before this body in S. 11 was raised. 
On those occasions, when the evils of price discrimination caused the Congress 
to pass legislation to deal specifically with it, the Congress took care to differ- 
entiate in its treatment between price discrimination generally and that price 
discrimination which was involved in a good-faith meeting of the lower price of 
a competitor. As the Supreme Court stated in the Standard Oil of Indiana case: 

“It is enough to say that Congress did not seek by the Robinson-Patman Act 
either to abolish competition or so radically to curtail it that a seller would 
have no substantial right of self defense against a price raid by a competitor.” 
(340 U.S. 231 at p. 249) 

We also note that in response to the fears of industry groups such as the 
Manufacturing Chemists’ Association concerning the damaging impact of S. 11 
the question has been asked whether the industry was greatly harmed between 
1936 and 1951, the period between the passage of the Robinson-Patman Act and 
the handing down of the Standard Oil of Indiana decision by the Supreme Court, 
the result of which S. 11 would set aside. The short answer to this query is that 
company counsel during that period did not interpret the Robinson-Patman Act 
to outlaw the good-faith defense even though there was a probability that the 
result of a price discrimination “may be to substantially lessen competition” as 
that term was being defined. Company counsel, by and large, interpreted and 
applied the Robinson-Patman Act from 1936 to 1951 as the Supreme Court 
interpreted it in the Standard Oil case. As was noted in the opinion in that 
case: 

“There has been widespread understanding that, under the Robinson-Patman 
Act, it is a complete defense to a charge of price discrimination for the seller to 
show that its price differential has been made in good faith to meet a lawful 
and equally low price of a competitor. This understanding is reflected in 
actions and statements of members and counsel of the Federal Trade Commission. 
Representatives of the Department of Justice have testified to the effectiveness 
and value of the defense under the Robinson-Patman Act. We see no reason 
to depart now from that interpretation.” (340 U. 8. 231 at pp. 246-247) 

Finally, to the extent that abuses have been shown resulting from price 
discrimination, the proposed legislation is not designed to meet the problem. 

The large coercive buyer that is usually depicted as occupying a predominant 
role in the black picture that is painted of the results of the present law, is 
not the target that is hit by this legislation. Nor is there any attempt to confine 
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the impact of the bill to the areas in the economy where there is some factual 
basis of bona fide protest and plea for further legislation. Nor does the law 
attempt to provide a workable yardstick to govern the hundreds of thousands 
of daily sales transactions in which the question of meeting the lower price of 
a competitor calls for a business-legal decision. Nor is there any attempt to 
preserve this pricing practice as an instrument and tool to further competition 
when its overall effect in promoting competition in one sector may far outweigh 
any tendency to or likelihood of lessening of competition in another segment 
of the economy. 

For the reasons stated above we urge that the bill before you be not enacted 
because the law as presently written and interpreted meets the various criteria 
of the public interest in the preservation of competition while the proposed 
amendment would tend to destroy the policy of competition upon which our 
national economy is based. If after carefully weighing the advantages and dis- 
advantages to competition and the economy that may be a consequence of the 
proposed legislation, you become convinced that the legal status quo cannot be 
maintained, surely some better means of preserving competition and avoiding a 
monopoly in the distribution of a few lines of products can be devised than by 
restricting competition in production and sale at the manufacturing level gen- 
erally. 

If you become convinced that there is a demonstrated need for some legisla- 
tion in this area—if. in fact some revision of the law is needed to encourage 
or protect the forces of competition at the retail and wholesale levels in certain 
sectors of the economy—then we respectfully submit that any such legislation 
should be carefully drafted to accomplish the desired result without having the 
collateral result of impairing the effectiveness of competition in the operation 
of the overall national economy that would be a consequence of S. 11. 

Mr. Fow er. So that the oral summary may be useful in outlining 
to the committee the contents of the longer written statement, I would 
appreciate it if members of the committee have in front of them the 
copy of the written statement, because from time to time I will refer 
to a group of pages as cover ing a particular point. 

Senator Keravver. We all have copies of your statement. 

Mr. Fow.rr. First, to identify myself further for the record, I am 
a member of the firm of Fowler, Leva, Hawes & Symington at 1701 K 
Street NW., Washington, D.C. 

My firm is general counsel for the Manufacturing Chemists’ Asso- 
ciation, Inc., and I appear here today as a representative of that 
association. 

The Manufacturing Chemists’ Association is the oldest national 
chemical trade group in the United States. It 1s also the largest and 
the only general chemical trade association in the country. It has 
approximately 150 members and represents something more than 90 

ercent of the productive capacity of the United States chemical 
mdustry. 

Senator Kerrauver. Mr. Fowler, does it include large manufac- 
turers as well as smal] ones? 

Mr. Fowler. Large and small. Our best estimates are, Mr. Chair- 
man, that about a third of the 150 members fall within the generally 
accepted official category of small business, that is employing ] less than 
500, a third of tl ml I have also | ked t bmit this 
500, a third of the members. 1ave also been asked to submit thi: 
statement on behalf of the Synthetic Organic Chemical Manufae- 
turers Association, of the United States. That is a group of 95 com- 
panies engaged in the manufacture of synthetic organic chemical 
ee which accounts for approximately 90 percent of United 

tates production of those products. 

There is a substantial membership overlap, gentlemen of the com- 
mittee, in these two trade groups. Many members of each are not 
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one presentation was made on behalf of both groups. 

I ope that members of the committee won’t draw any inference 
from my willingness to confine this to an oral summary that the asso- 
ciation and its membership does not take this matter in deadly serious 
fashion. We do hope that the long and rather extensive written state- 
ment, which includes a number of specific examples in the A, B, and C 
type of illustration of various situations will receive your attention, 
but obviously we cannot tax your time to the extent that a full reading 
here would be appropriate. I also trust that if the presentation here 
has no other effect, it will indicate the important fact that the legisla- : 
tion you have before you is not limited in its application to the market- | 
ing of gasoline or food. 

It isa bill of general application that would change the fundamental 
law governing competition in the entire economy, and I hope to inform 
you this morning a little bit about the facts and characteristics of the 
chemical industry so that you will understand something of the impact 
on that segment of the economy. 

If members of the committee will examine pages 2 and 3 of the 
written statement, there is a summary of the overall position of the 
two organization on the bill. In brief we urge that any legislative 
enactment of general application to the economy such as S. 11 be re- 
jected as Congress rejected it in 1914 and in 1936, leaving the applica- 
tion of section 2 of the Robinson-Patman Act to the courts and to the 
Federal Trade Commission, and preserving that good-faith defense. 

Senator Wiley observed on the first day of the hearings, and it has 
been I think very much to the fore here, that the first and fundamental 
question you have before you is whether the remedy here is worse 
than the disease. 

That is a very sensible test, and the organizations I speak for feel 
very sincerely that in the case of the chemical manufacturing industry, 

. the application of this bill, the remedy would be worse than the disease, 
: and we want to carry the burden on that point here this morning. 

If you will refer to the written statement, in pages 4 through 9, 
there is a development of a few of the characteristics of the chemical 
industry which have particular significance in regard to the applica- 
tion of S. 11. 

The first set of facts about the industry that should be noted, is 
) the character of the competition at the primary level; that is, among 
) sellers and manufacturers of chemicals. There are at least four dif- 
| ferent kinds of competition in the selling of chemicals. There is the 
competition between various products, various kinds of chemicals 

for the same market. 

There is the competition between various processes, different types 
of processes in making the same basic chemical. There is the competi- 
tion between different raw materials which seem entirely different, but 
when processed and converted into chemical form can serve the same 
purposes, and then there is the usual competition between the 
companies. 

Now this diversity in the various types of competition means that it 
is very difficult for a seller, a manufacturing seller, to determine in any 
given case just what the impact on his farflung competition may be if 
he lowers a price to a single customer in good faith to meet the price 
of another competitor. 
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members of the other, and we thought it would avoid duplication if 
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There is one other fact about competition at the primary level 
that I will simply note in passing, and that is that caustic soda is 
caustic soda, chlorine is chlorine. A number of these basic chemicals 
are identical and interchangeable, and whether made by producer A 
or producer B or producer C they are so interchangeable that the 
competition is basically a price and service competition. 

Unlike the different types of cars and makes of radios and kinds 
of television sets, the competition here is pretty much confined to a 
price and service competition. 

As to the character of competition at the customer level, there are 
8,000 different types of chemical products that are marketed. One 
of the most significant characteristics is that a good deal of the market- 
ing of chemicals is to another manufacturer of another product in 
which that chemical becomes a component, a material. 

Chemicals are classified as basic, intermediate, and consumer end 
product. Oftentimes a basic chemical, such as sulfur or sulfuric acid 
or ammonia or chlorine will have thousands of end uses. It will go 
into certain intermediate products, and in turn those intermediate 
products go into further processes before it ultimately reaches the 
market. 

This too makes it very difficult to determine what the ultimate im- 
pact on your customer’s competition will be if you lower a price to 
him. So you have two vague indeterminates, what the impact is 
going to be on your competitor’s competition, what the impact is going 
to be on your customer’s competition in this field. 

The third and last characteristic I will mention is the size and loca- 
tion of plants in the recent pattern of chemical plant development. 

Great technological developments are underway. 

One striking illustration, a plant—and this is not at all unusual, 
but some of our people dug up the instance of a plant—in which cap- 
ital cost was $16 million and it employed 30 people for round-the- 
clock operation. 

Automation and mechanization are carried to a very large extent. 
This means that with a large investment of that sort, marketing of 
the product must go far beyond the immediate location of the plant. 
Also it has ben typical in recent years, particularly over the last dec- 
ade, for the chemical industry to locate new plants near rich resources 
of raw materials and cheap sources of fuel and energy. 

That ofttimes is in the West and in the South and far away from 
the centers of consumer population, and that type of plant also must 
obviously reach far beyond its immediate vicinity in order to find a 
market, 

These characteristics that I have mentioned briefly here lead to five 
effects of S. 11 which are dealt with in pages 10 through 20 of the 
statement, and I will only summarize them here. 

The first effect of S. 11 that we see arising out of the characteristics 
I have mentioned is that by limiting or eliminating the widely prev- 
alent practice of the manufacturing seller lowering his price to an 
individual customer in good faith to meet the price of a competitor, 
when he cannot lower his price or is unable to lower his price to all 
because of the economics, S. 11 will deprive the consumer economy of 
much of the benefits of the competitive process that comes from this 
widely prevalent practice. 
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At the bottom of page 10 and the top of page 11 is a description in 
terms of X and Y of just how this practice of lowering the price to 
meet competition for an individual customer is the yeast in the com- 
petitive process particularly for these standardized items that have 
to sell at the same list price, as has been mentioned here in the case 
of other industries. 

This price break to meet the price of an individual competitor 
causes a reevaluation of the competitive situation in which the manu- 
facturer meeting the price wonders whether he had better sharpen 
his pencil and look at his cost picture and look at his overall price 
structure. If he is going to be beaten at one point, he may be beaten 
at another. 

Also, o'her people, other customers, hear about the particular con- 
cessions that have been made and come to him and say, “You did it 
over there.” 

“Oh, I did it to meet competition.” 

“If you did it to meet competition over there, I have got a possible 
offer too.” 

So this has a very, very real effect, and I reinvite the committee’s 
attention to what Mr. Van Cise said here Friday afternoon about the 
net result of S. 11 on stifling the kind of competition that ensues to- 
oy, i9 these standardized type of items. 

ou have to sell them at identical prices, and if the only compe- 
tition you get is when the whole level of prices moves down, you lose 
a lot of this, what has been described as price competition, lowering 
the price level by bits and pieces rather than in terms of the so-called 
follow-the-leader pattern. 

The next effect we see of S. 11 follows from the fact that the 
economic and competitive consequences of lowering the price of most 
chemicals to an individual customer are uncertain, indefinite and 
unascertainable because of the especial characteristics of competition 
that I have mentioned, both at the seller and the customer level. 

Therefore the passage of S. 11, imposing a very vague test of the 
availability of the good-faith defense, will create such uncertainty 
in the chemical industry as to its use as to render it really unworkable 
or unusable as a tool of competition, except for the seller who is 
willing to act regardless of the consequences of the law. 

It is just a simple fact of life that when you sell a chemical, one 
of these 8,000 items which may have many diversified competitive 
elements in competition with it or that the customer may use for a 
variety of different things, the same customer for a variety of dif- 
ferent things going into a further manufacturing process, it is just 
a fact of life that when vou meet that particular price, you cannot 
predict the economic consequences of that act. 

It may develop later that the consequences of that act are such as 
to bring you within the test that has been set up in S. 11, in which 
some court or some commission, making a subjective judgment, de- 
cides that the effect may be substantially to lessen competition. 

The manufacturing seller simply cannot predict the consequences of 
his act at the time he is confronted with the business decision. We sub- 
mit with all deference that we believe it is not asking too much from 
Congress to see that the law against price discrimination does not be- 
come one which makes chemical manufacturers either violators of the 
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Robinson-Patman Act, or diminish substantially the competition of 
those who sell substantially identical or interchangeable products. 

The third effect, which is developed on pages 14 through 16 with 
various examples which time does not permit me to read, is the one 
similar to that point that has been mentioned here by various other 
witnesses. 

S. 11 will hamper the small- or moderate-sized manufacturer in 
meeting competition from competitors who are large mass producers, 
and who come into his territory and who offer a lower price let’s say 

to his best or to one of his largest customers. It also will hamper the 
small- or moderate-sized manufacturer who does not produce his own 
raw materials. 

He is not an integrated producer, and there are examples in this 
section of the written statement illustrating how it adversely affects 
the ability of the small, nonintegrated manufacturer in competition 
with the manufacturer who makes, who is usually a larger company, 
who makes his own raw materials and therefore can acquire them 
internally at a lesser cost. 

The fourth point is that S. 11 will damage the buyers and consumers 
of chemical products, because without the economic protection of the 
good faith defense in the present law permitting a supplier to meet 
competition when a competing supplier offers lower prices in the origi- 
nal supplier’s market, the buyer’s sources of supply are always reduced 
by at least one. They may be reduced by more, but they are always 
reduced by one, and as a buyer, everybody knows that it is very im- 
portant to have more than one source of supply. If you can acquire 
as a buyer a part of your needs at a lower price and you go to your 
original supplier and he is able to meet that price, you have two sup- 
pliers for your product at the lower price and it is obviously a lot 
better than having one. 

But if the original supplier cannot meet the price, then you are 
forced as a buyer to the difficult decision of giving your business to the 
new, low price offer, and having only that source of supply, being cut 
off from your old reliable supplier that you perhaps have done business 
with over a period of time. 

The fifth and last point is that S. 11 will result in preventing the 
restoration of balance between regions and sections that has been 
going on at least insofar as chemical plant location is concerned, by 
retarding the development of the chemical industry in areas close to 
natural resources or cheap fuel or energy supplies that Lippen to be 
far away from centers of population. 

The effect of 2 (b) in its present form as it is being interpreted and 
applied by the Federal Trade Commission is to make that section in 
its present form really an indispensable feature in the growth of the 
chemical industry along with the pattern that I have described that 
tends to avoid local or regional monopolies, and provides a really 
nationwide availability of chemical products manufactured in all areas 
of the country. 

I am aware, Mr. Chairman, of the amendment that was made, and 
the industry is very appreciative of your efforts in that regard last 
year. There was discussion about it, the proviso, the saving clause 
on freight absorption. I have discussed it with a number of com- 
pany lawyers. They think it certainly manifests vour intent and 
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the intent of the committee in that regard, but there are two factors 
that give us pause at least. 

One, the matter of legislative intent is a very, very tricky and 
difficult proposition to establish before a court and have it accepted 
by a court or a commission. 

I think the Supreme Court and its various Justices have com- 
mented from time to time in recent years on how much this reliance 
on legislative intent very ofttimes does not come through. 

We also see a fundamental conflict, a paradox between the philos- 

ophy of permitting the meeting of a lower price of a competitor by 

lowing disparity in the treatment of transportation costs but not 
per mitting you to meet competition by a disparity in manufacturing 
costs. 

The logic of the two things is not impressive, of the distinction, 
and we are fearful that the philosophy that is expressed by section 
2 (b), if the Congress turns its back on that philosophy, that ulti- 
mately it is a question of time before the courts, the commission or 
a further action of Congress will, in effect, destroy or inhibit the 
ability of the manufacturer to absorb freight or to treat transporta- 
tion costs in a different manner as between customers when it is nec- 
essary to meet someone who is closer to the market. 

That is about all I have to say as regards the chemical industry. 

I have, as the chairman has noted, “listened with some interest to 
last week’s testimony. 

Senator Wiley, I was here for all of the testimony except I could 
not get in the room the afternoon the gasoline retailers where here 
there was such a crowd, and I was outside. But the thing that has 
impressed me about this hearing up to now, and also the examina- 
tion of the evidence in the previous hearing that I have tried faith- 
fully to do, is that most if not all of the specific, concrete facts about 
specific existing abuses seem to be related or confined to several nar- 
row but important segments of the economy, the wholesaling of gaso- 
line and food. I cannot find in the record of the last year or in the 
hearing up to date as I have listened to it, very much in the way of 
specific, concrete examples of how this meeting of good faith com- 
petition is resulting in specific abuses in other fields. 

Yet the law that you have before you is a law of general applica- 
tion. It is not confined. It would change the gr ound rules of com- 
petition for vast areas of trade, on which three is no evidence on the 
record of specific concrete abuses that are beyond the purview of the 
present law. 

In short, I think the proponents of the legislation have not met the 
burden of proof that a law of general applic ation is necessary or 
desirable. 

This burden of proof for the proponents it seems to me is a very 
heavy one, in the light of the legislative history record. 

In 1914 and in 1935 when the Congress was engaged in writing the 
fundamental ground rules that were going to govern competition, 
after the twenty-odd years of early experience under the Sherman Act, 
Congress in both instances specifically included language to make it 
clear beyond peradventure that this right to meet competition in good 
faith was a fundamental right which it wanted to preserve, set apart 
from the general condemnation of price discrimination in the Clayton 
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Act and the more specific delineation of the price discrimination in 
the Robinson-Patman Act. It must have been because at that time in 
those two instances Congress felt that this right was very fundamental 
in a competitive system ‘such : as ours. 

Senator Keravver. Mr. Fowler, I have always thought as set forth 
in the minority opinion of the Supreme Court in the Standard Oil 
case, in Judge Minton’s opinion in the seventh circuit, that in 1936 
it was fairly “clear from the report of the conference committee on the 
Robinson-Patman Act, they wanted to treat good faith meeting of a 
competitor’s price as a procedural and not as an absolute defense, so 
that in any event, there was some difference of opinion as to just what 
Congress did intend to do in that instance. 

Mr. Fowrrr. There certainly was a great difference of opinion, and 
3 very fine judges on the Supreme Court felt that Congress, in its 
legislative history, intended to make this a much more limited pro- 
cedural right than the majority of 5 justices felt that the clear en 
guage of ; section 2 (b) must—— 

Senator Keravuver. Of course if you are right, the Robinson-Pat- 
man Act did not actually do anything ? 

Mr. Fowwrr. I think it did a very great deal. 

Section A, 2—A, is much more well defined. 

Section 2-C, 2-D, 2-F, 2-I’, they are all very important facets of 
doing business today, Mr. Chairman, and the act has, I think, a very 
real and a very great effect. 

Senator Krrauver. On price discrimination of course the language 
of 2—-A is pretty strict, but then when you come down to your inter- 
pretation of remedy in 2-B as to price discrimination, it really did 
not do very much if your interpretation is right? 

Mr. Fowuer. I can only say, Senator, that it is not only my in- 

terpretation. We have to, in our system of laws, abide by a majority 
decision of the Supreme Court until it is moditied, and I can only 
say it was the opinion of the majority that in 1935, the Congress did 
not intend to place this further restriction on the ‘right to ‘compete. 

It felt that the oulawing of price discriminaion was a part of the 
general public policy that has become ace epted. 

But it would not push that general prohibition to the point of 
depriving the individual of this right to meet competition in good 
faith, the lawful pric, as the Court Tead into it in that decision, « of a 
single competitor without lowering his general price. That right 
was going to be maintained as a part of the competitive system. 

Senator Kerauver. Of course, nobody contends, Mr. Fowler, that 
a person doesn’t have the right to lower a price to meet a low price of 
a competitor, even though somebody may be put out of business, unless 
it is of such a size and consequence as to substantially lessen competi- 
tion or tend to create a monopoly. That isthe differential that we have 
attempted to write into this bill. 

That is, the test is not just lowering a price to meet a competitor’s 
equally low price. The test is whether what is done is substantially 
lessening competition or tending to create a monopoly. 

Mr. Fowter. Yes, sir. I am quite aware of the effort to place this 
limitation on the so-called construction of the right. 

I can only say that in discussing it with the company counsel in this 
industry, they would be at a complete loss as to how to apply that test. 
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Because of the characteristics of the competition both at the primary 
and the secondary level, which I have alluded to, it is just beyond the 
capacity of an economist or a lawyer or a businessman to know whether 
the economic conditions of that particular act are going to be ap- 
praised by some court or commission in the light of the cases as they 
are today, as within the test that you describe. 

So the only safe course under those circumstances for a lawyer is to 
say to his client, “You run a very substantial and calculated risk of 
being found in violation of the law, being hauled before the Federal 
Trade Commission, and more seriously, a treble-damage suit by either 
your competitor, the seller’s competitor, or by a competitor of the 
customer to whom you have lowered the price. 

“You can be shot at from both of those angles.” 

Senator Krerauver. Mr. Fowler, by their very nature, you cannot 
have absolute certainty under our antitrust laws generally. 

The antitrust laws have always been written, and I think must neces- 
sarily be written so as not to have absolute rigidity or absolute 
certainty. 

The Sherman Act in referring to restraints of trade, uses indefinite 
language that the courts have to interpret. Undoubtedly it does leave 
a lot of people up in the air but it was the best Congress could do, and 
when Congress came around to passing the Federal Trade Commission 
Act, it used the language “unfair methods of competition.” 

Then when Congress came around to amending section 7, the so- 
called Celler-O’Mahoney-Kefauver amendment, it used exactly the 
language, the test of substantially lessening competition or tendering 
to create a monopoly. 

So aren’t we faced with the dilemma of either rewriting all of the 
antitrust laws so as to have no restraints, or having things codified 
so as to be exact, which we don’t want, or of necessarily having some 
general language? We have always had general language. 

Mr. Fowter. No, Senator; I don’t think that is our dilemma. I 
wovld not be here advocating that we amend those general laws. I 
think that the business community and the legal profession have come 
to accept the broad language of the Sherman Act and the Clayton Act 
as almost on a par with the constitutional provisions. 

They think that they are here and they have been interpreted by 
court decision. They are constantly in the process of interpretation, 
and at least some general guidelines of how you can live within the 
framework of those laws have been established over the decades. 

But I think that simply because that is true—and we would not be 
here advocating that we try to spell out what is meant by restraints 
of trade, since that would be a very perilous prospect for Congress 
to undertake—that it doesn’t follow that we should add to the law a 
number of other general omnibus provisions which make it very 
difficult for the competitor to know when to compete. 

I noted last year your comments about the use of this language in 
sections 3 and 7, and in my written statement I tried to give some 
rejoinder. 

The rejoinder is this: That the use of this test in sections 3 and 7 
prohibiting tie-in clauses and mergers is wholly different from its 
application to price differences involved in sales to meet the lower 
price of a competitor. 
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‘The question of whether there should be a corporate acquisition of a 
competitor or whether a tie-in clause should be used is something that 
need not arise with the great frequency of this question of meeting the 
price of the competitor, and the question of whether a price should be 
lowered to an individual customer is something that does occur with 
great frequency. 

It occurs every day in thousands and thousands of competitive situa- 
tions, and there isn’t the opportunity to go through the detailed study 
that usually precedes a merger. 

You don’t have to merge. You don’t have to have a tie-in clause. 
You can go ahead and do business without running the risk under the 
law in both cases, but I doubt very much if you can stay in business 
very long, whatever your business, without meeting the price of your 
competitor in good faith, at the same time you don’t lower your price 
to all. 

Senator Kerauver. Mr. Fowler, we go back to 1914 in section 3 of 
the exclusive-—— 

Mr. Fow rr. Tie-in clause section. 

Senator Kerauver (continuing). The exclusive dealing clause, 
where it states you can’t have exclusive dealing where it “may be to 
substantially lessen competition or tend to create a monopoly in any 
line of commerce.” 

That has been before the courts and before the Federal Trade Com- 
mission since 1914. Then we come along in 1936 with section 2 (b), 
the old original section 2 (a). 

Mr. Fowurr. That is right, 2 (a). 

Senator Kerauver. We had exactly the same language apply to dis- 
criminations in sale of products by various sellers “where the effect of 
such discrimination may be substantially to lessen competition or tend 
to create a monopoly in any line of commerce.” 

Then we come around to section 7 as amended, that one corporation 
cannot purchase the capital stock or assets of another “where the eilect 
may be to substantially lessen competition or tend to create a 
monopoly.” 

So I think, in our dealing with this problem Congress has adopted 
a very good, consistent practice since 1914 of saying certain things you 
can do. But where you get to the place where you are going to sub- 
stantially lessen competition or tend to create a monopoly, then you are 
getting too far. That has been applied to price fixing; 1t has been ap- 
plied to discriminations; it has been applied to mergers. 

Then, of course, section 3 uses the same language in exclusive deal- 
ing. That seems to be a rather historic criterion to go by. Doesn’t 
it seem that way to you? 

Mr. Fowrrer. There is also a very consistent pattern in both the 
Clayton Act and the Robinson-Patman Act, when that test was ap- 
plied to price discrimination, of putting specifically into the Clayton 
Act and section 2 (b) of the Robinson-Patman Act the saving language 
which this S. 11 would modify. In both cases the general outlawing 
of price discrimination, where it had the effect of substantially lessen- 
ing competition or tending to create a monopoly, the Congress put in 
immediately following a saving clause, that you might have the 
right—regardless of the consequences—you might have the right to 
meet in good faith the price of the competitor, 
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Senator Kerauver. There is no saving clause in section 3. There is 
no saving clause in section 7. 

Mr. Fowter. No. 

Senator Kreravuver. I have always felt it is rather unusual to argue 
that Congress intended to walk up the mountain in section 2 (a) and 
then walk right down the mountain in section 2 (b) of the Robinson- 
Patman Act. 

Mr. Fowter. It may have been unusual but 

Senator Keravver. The majority of the Supreme Court didn’t hold 
that was the cause but that is what we are trying to do something 
about here. 

Mr. Fowter. That is right. I would suggest that you might also 
note in connection with section 3 and section 7 where the language, 
the magic language, has been used without any further saving clause. 
Those are situations where the competitor does not have to have an 
exclusive arrangement. He does not have tomerge. That is not neces- 
sarily the essence of competition. 

But the right to meet a competitor’s price—lower price—is so funda- 
mental to the competitive process that Congress has very wisely in- 
cluded the saving clause in both instances where it was dealing with 
price discrimination, and very properly omitted any saving clause in 
connection with exclusive contracts or mergers and acquisitions. 

Mr. Chairman, I have only one concluding comment and I am 
through. 

It is a very personal one, born out of effort to analyze the problem 
that you gentlemen have in front of you. 

Senator Krravuver. Yes, sir, we would be glad to have your com- 
ment. 

Mr. Fowrer. And particularly as it has been manifest in the hear- 
ings recently. 

I would urge that the committee give very careful consideration on 
the record as it stands, and as I believe it will be when the hearing is 
concluded—— 

Senator Witey. Mr. Chairman, before 12 o’clock I would like to get 
in a few ideas. 

Senator Kreravver. All right, Senator Wiley. 

Senator Wirry. The Robinson-Patman Act, as you know from what 
has been suggested be amended, that portion of it presently reads: 

Provided, however, that nothing contained in sections 12, 13, 14 to 21 and 
22 to 27, of this title shall prevent a seller rebutting the prima facie case thus 
made by a showing that his lower price or the furnishing of service or facilities 
to any purchaser or purchasers was made in good faith to meet an equally low 
price of a competitor or the services or facilities furnished by a competitor. 

Now, in the suggested bill, I read that portion that would be 
amended of this particular section. It reads as follows: 

Provided, however, That unless the effect of the discrimination may be sub- 
stantially to lessen competition or tend to create a monopoly in any line of com- 
merce in any section of the country, it shall be a complete defense for a seller 
to show that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price of 
a competitor or the services or facilities furnished by competitor: Providing 
further, That nothing contained herein shall be construed to alter the law ap- 
plicable to the absorption of freight cr shipping charges. 

Now then, the contrast of these two clauses presents the problem, 
does it not? 
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Mr. Fowter. Yes, sir. 

Senator Wiiry. Your contention is that because they have placed 
in section 2 (b) the same phraseology that you find in 2 (a) 

Mr. Fow err. Yes, sir. 

Senator Winey. That that would create in the language of the sec- 
tion not only confusion but would create, I think you said, a situation 
that might be very serious to the various businesses of this country. 

I think that what I would like to have from you is a clear analysis, 
taking instances as to just how placing these new burdens would 
create—and you have set up a pretty good argument and so have 
others—almost a chaotic condition not only for courts but for business 
itself. 

That is the issue in my mind. I want to know whether, as I have 
said so many times, the remedy is worse than the disease. 

Another thing I want to know is this: You are a good lawyer. 
What amendments do you suggest that might carry out some of the 
ideas that we are shooting at and yet not do any damage? 

It seems to me that presents a real problem for you people who 
are interested in preserving what you think is your legitimate business, 
without having the heart cut out of it. 

I am interested in getting that answer. We have had a great deal 
of discussion and a great deal of talk, but just how does this. language 
put into section 2 (b)—it is called 2 (b) in the Robinson- Patman 
Act—how does that put the knife, as it were, into the back of Ameri- 
can industry ? 

Senator Kerauver. I think that is a very well stated question you 
have asked Mr. Fowler. 

Mr. Fowler is a good lawyer, so let’s just go on for a few minutes. 

Senator Winey. If other witnesses are coming on, I would like to 
have them bear this in mind. 

I think I heard his analysis this morning. I have heard consider- 
able fear expressed that it would operate to do the thing that I have 
asked about, but the chairman and others have a different idea, 

I am one of these fellows who is listening to see whether I can be 
directed by good, concrete illustrations or good evidence, instead of 
simply opinions, as to why this language would be so detrimental when 
others feel it would be so wonderfully beneficial to the little fellow. 

That seems to be the issue as I see it. I am perfectly willing, if 
you would like to take a breather and come back and give us 15 
minutes this afternoon in anaes ing those questions cone retely. 

You have shown very well, I think, how in your own business a 
certain product called A might be made up of 15 different elements 
in which there might be the question of competition—whether you are 
doing the job pursuant to the statute in each one of those elements, 
whether you or the fellow you buy it from or the supplier is doing so 
and so. 

Then if you put this language in here, when it was in the upper 
section, why is it so militating, so damaging to getting what we want— 
which is constructive legislation, not destructive legislation ? 

Senator Krrauver. Mr. Fowler, do you want to answer it now? 
Senator, you want to leave. Will you be back this afternoon ? 

Senator Winey. Whatever you say, Mr. Chairman. 

Senator Keravuver. Mr. Fowler, we will leave it to you. How long 
will it take you to answer? 
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Mr. Fowter. I will try to deal with it in two and a half or three 
minutes and if I am faulty, why I am sure there will be others that 
will follow that will deal with these two important questions. 

Senator, in 8S. 11, the language that causes the difficulty begins right 





after line 15 on page 2, “Provided, however, That unless” 
Senator Wirry. That is the one I read. | 
Mr. Fowrer. The next three lines. 
Now, normally we have no problem if section 2 (b) provides that 


it shall be a complete defense as section 2 (b) does today apply with- 
out any qualifications, it shall be a complete defense for a seller to 
show that his lower price was made in good faith to meet the equally 
low price of a competitor. 

Once you can establish that complete defense, you have the right as 
a seller to meet the lower price of the competitor if you can establish 
that as a matter of oat by written evidence or oral testimony or 
some manner of proof that that price, that lower price was quoted and 
offered to customer X, who is your customer. 

Senator Wirey. You have got that identical language more or less 
in section 2 (a). 

Mr. Fowrer. You have the “unless” language but in section 2 (b) 
as it presently stands you have after the proviso the complete defense. 

Let me read you 2 (b) as it now stands: 


Provided, however, That nothing herein— 
nothing herein means the whole act— 


contained shall prevent a seller rebutting the prima facie case thus made by 
showing that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price 
of a competitor. 

Senator Witry. That is, you limit the good faith clause in the 
language in the amendment. 

Mr. Fowter. “Unless.” 

Senator Wiry. You limit it. Now, the real question is then why 
shouldn’t you limit it if it has the effect of discrimination which sub- 
stantially lessens competition or creates a monopoly ? 

Mr. Fowter. Because, Senator, there are all kinds and levels of com- 
etition. The lowering of the price to meet customer A, while it may 
ave some bad competitive effect on the competitor of customer A, 

who doesn’t get that low price for the product, if I am prevented from 
doing it, my first point is that the very nature of the competition that 
goes on between sellers become stifled. One of the very important 
manifestations of competition that tends to keep prices flexible and 
moving up or down, as the case may be, down is the emphasis here, is 
that in this competitive structure someone offers the lower price to my 
customer, and I meet that price. 

Then my customers, my other customers, learn about it, and they 
come tome. I say to myself, “If he has come in and offered this price: 
to my customer, he may offer it to Jones or Smith over in the next’ 
town. I had better reexamine my cost picture and my price picture 
and see whether or not I shouldn’t try to lower the price scale gen- 
erally.” 

Senator Witry. I see that, but isn’t the real problem the use of the 
language: “substantially to lessen competition?” It is up in the air. 
it is indefinite. 


CAI AO 





TO AMEND SECTION 2 OF THE CLAYTON ACT 583 


Mr. Fowier. Nobody can interpret it. 

Senator Wriry. It is in a position where one person might draw the 
conclusion from so-and-so that it was a lessening of competition, or to 
create a monopoly. 

In other words, I’m trying to feel through our objection and see if 
there isn’t some way that this thing can be cleared up so that those 
who feel that there is a need for it can get some satisfaction, and that 
you people who fear it won’t feel that you are being stabbed in the 
back. 

Mr. Fow ter. Senator, with all deference, and this is the point on 
remedy that I was going to make, it seems to me from listening to these 
hearings that this committee- 

Senator Witey. You haven’t heard anything yet. Wait until they 
bring on the others. 

Mr. Fow.rer. Even when it is all over I believe you will find, I hope 
you will find, that S. 11 by taking a general approach, trying to change 
the general law, you are attempting to do something which the damage 
that you will do to competition and to the competitive economy will 
outweigh any of the corrective effect that this hmitation might have. 

And in answer to your second question about amendment, we have 
had lawyers down for these companies. We have considered the 
process of amendments. 

We have not been able to devise the kind of corrective amend- 
ments. and I, frankly, do not believe it is possible, that will ac- 
complish the correction of the specific abuses on which there has been 
some evidence, without carrying along with it a great damage to the 
vigor of competition and to the competitive process in the rest of 
the economy. 

It is a question of balancing. The very act of meeting that price 
which may damage a competitor over here is outweighed in our 
judgment to the advantage to competition that the right to meet that 
price in the law today provides. 

We would suggest or I would suggest, in answer to your question— 
this is a personal comment—that you consider special legislation to 
deal with those particular segments of the economy where these 
abuses may or may not be shown to exist—I don’t sit in judgment 
here or attempt to, on whether a case has been made out or a case will 
be made out. That is up to the committee to decide after all the 
hearings are completed and the evidence is in. 

But I do plead with the members of the committee not to put a 
general restriction on the entire economy, even if there are specific 
abuses shown and developed, let’s say, in the marketing of gasoline 
or in the marketing of food. 

It is customary in this field of trade regulations to avoid general 
laws which affect the entire competitive structure to cure specific 
abuses that may occur, for example, in the auto dealer situation. 1 
don’t believe that the law here that is proposed, S. 11, will deal with 
the basic problems that you will find your filling-station operator has 
on his mind about his relationships with his supplier, if you could 
really talk to him. 

I think that the remedy that has been suggested here, a meat-ax 
approach affecting the entire economy goes far beyond the evidence 
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at least today of these specific abuses in a few specific areas of the 
economy. 

I would invite the committee’s renewed attention to the question 
of whether you haven’t really in front of you a problem that calls 
for a detailed, mature consideration of special legislation. 

In so saying, I don’t attempt to and won’t for the moment attempt 
to pass any judgment on whether there is justification, but you don’t, 
it would seem to me, want to pass a general law affecting the entire 
economy unless a general need for that law has been demonstrated 
in terms of specific, concrete abuses that run throughout the entire 
gamut of the economy. 

Senator Witey. No further questions. 

Senator Krrauver. Mr. Fowler, to sum up your testimony, you 
want to retain the absolute right to meet competition in good faith 
even though it may mean that the customer to whom you gave the 
favored price created a monopoly or that your other customers were 
put out of business. 

Mr. Fow ter. Yes, sir; because we think that the effect on the econ- 
omy of this right, the exercise of this right, the competitive vigor 
it gives to the marketing of the products of our industry far outweigh 
any advantage you get from this law. 

We think if a monopoly is created, there is the Sherman Act. We 
think that there are these general laws already on the books to deal 
with the general antitrust abuses that we are very conscious exist. 

Senator Kerauver. I simply wanted you to answer that question. 
You want to retain that right even though it may give your favored 
customer a monopoly and it may put your other customers out of 
business ? 

Mr. Fowtrr. Yes, sir; subject to what I have just said. 

Senator Witry. To be fair on that subject, I think that answer 
implies that you have a defense of good faith, that it necessarily 
creates a monopoly or puts your customers out. You don’t want to 
imply that; do you? 

Mr. Fowtrr. Oh, no. I don’t think the results that the Senator has 
suggested will result from an exercise of this particular right. 

I think he asked me a hypothetical question, and that the hypothet- 
ical situation may never result. 

Senator Kerauver. Mr. Fowler, if it doesn’t result, then the act 
doesn’t apply ; does it ? 

Mr. Fowter. It may be proven that a given customer was damaged 
here, a competitor of my customer. On the other hand, I might well 
be able to prove in that same hearing that my act promoted compe- 
tition in the marketing of chemicals, and to demonstrate that the ad- 
vantage to the public interest, to the overall competitive economy of 
the exercise of my right to compete outweighed and overbalanced any 
damage that customer A, or competitor of my customer, may have 
suffered. 

But the Senator will realize that this test—there is no such test 
as that in the law. I have no right to prove that my particular act 
may be of substantial advantage to competition. . 

All that need be proved, under the cases today, is that somebody 
was hurt, somebody was hurt badly. That is the kind of a thing that 
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is going to happen very, very often when you meet the lower price 
of a competitor, even in xood faith. 

I would suggest that the good-faith language is also very im- 
portant, and if this particular device of meeting competition to an 
individual customer is shown to be a part of a general pattern de- 
signed to confer a monopoly or designed to injure someone, to lessen 
competition, then the question of whether it is in good faith becomes 
a very important question. 

But if I can show that it was not to create a monopoly, it was not 
to substantially lessen competition, but an act of self-defense trying 
to keep my customer—— 

Senator Kerauver. If you can show that, then you are squared 
away. There is no violation of the law under 5, 11. 

Mr. Fowler, I invite your attention to the fact that even.S. 11 
doesn’t go as far as 2 (a); under 2 (a) if you “injure, destroy, or 
prevent compet ition with any person,” and so forth. 

Under 2 (b) meeting competition by reducing the price to a par- 
ticular customer to meet competition, even though that might de- 
stroy some other person, even though it might do injury as defined in 
section 2 (b), it still won’t be a violation of the law unless there was 
a substantial lessening of competition or a tendency to create a 
monopoly. 

Really, I have never been able to understand how anyone wants to 
operate in such a way as to substantially lessen competition or tend to 
create a monopoly. You may put 1 or 5 or 50 people out of business but 
it may still not be substantially lessening competition or tending to 
create a monopoly 

Mr. Fowrrr. You may not want to do that, Mr. Chairman, but the 
consequences of what you do are unpredictable at the time you do it. 

I am quite aware of the argument made in the committee’s report 
last year that these are two different things. It is a different thing 
to injure a competitor from an act that may substantially lessen 
compet ition. 

I just don’t think it isa workable difference. I think you are saying, 
“Oh, no; we are not going to go after you. You won’t lose your defense 
so long as you simply injure a competitor. It is only when your act 
may subst anti: ally lessen competition. 

I don’t think that those are two different tests, and I don’t believe 
that the bar generally, in the light of the cases, can do other than point 
out again that where it can be shown that the consequences of my act 
were to injure the competitor of my customer, it is quite possible fora 
court or a ee a court in a triple-damage suit or the Federal 
Trade Commission, to put in that evidence and get a finding and de- 
termination subjectively that the consequences of that act may be sub- 
stantially to lessen competition in some section of the county. The 
two things are the same. 

Senator Witry. My problem has many angles to it. Supposing 
that you sold a commodity to a customer at a reduced price. Sup- 
posing the fellow across the street were your customer, but he went out 
of business. 

There are a lot of reasons why he might have gone out of business. 
You see that every day. There is incompetency and there are a num- 
ber of other factors. 
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But the claim might be that it lessened competition. You made some 
contribution toward it. 

But the word “substantial” is in there, which also requires a defini- 
tion, and it raises the problem where somebody might claim very logi- 
eally that competition was substantially decreased, and claim damages. 

All these elements are what causes me to think in terms of making 
sure that not only the fellow that you sell to but that the public in- 
terest and everybody else is not damaged, more than improved, by 
legislation. I didn’t mean to interrupt you. 

Mr. Fowter. Senator Wiley, may I just say on your point the 
Supreme Court opinion in the Standard Oil case, the majority opinion, 
pointed out a very important economic factor here, and that is that 
the damage to that man across the street, who is the competitor of my 
customer, was done not when I met the competitive price of Jones 
in the next State, but the economic damage was done to him when 
Jones made that offer to my customer. 

The competitive damage to the competitor of my customer occurred 
when my customer got the offer of the lower price from my competitor. 
Whether I met the price or not, the damage was done in the initial 
instance by the lower price from my competitor. 

So to prevent me from meeting that competition isn’t going to pre- 
serve the competitor of my customer, because if my customer doesn’t 
get it from him, he is going to get it from the fellow who made him 
the original offer. 

Senator Witer. That might be your argument but a court may say 
differently. After all, judges are human, and they see things ditfer- 
ently. 

Mr. Fowxer. I only pointed it out because the Supreme Court in 
the Standard Oil case did mention that fact, so they drew the infer- 
ence I draw. 

Senator Wixey. But if this language goes into it, what effect is 
it going to have on that decision ? 

Mr. Fowter. It is going to completely reverse it. 

Senator Kerauver. Mr. Chumbris, you had something to say ? 

Mr. Cuumprts. All I was going to point out was, that the Supreme 
Court stated that— 
in a case where a seller sustains the burden of proof placed upon it to establish 
its defense under section 2 (b), we find no reason to destroy that defense directly 
merely because it also appears that the beneficiaries of the seller’s price redue- 
tion may derive a competitive advantage from them or may, in the natural course 
of events, reduce their own resale prices to their customers. 

I think that was the answer to your particular question. 

Mr. Fowter. I cloaked it in more general terms. The advantages 
to competition of my meeting that pry outweigh any other dis- 
advantages to competition that may be shown. I think that is the 
judgment Congress has made in the two specific instances in 1914 and 
1935 when this question of a broad public policy was raised. . 

In answering Senator Kefauver’s question about did I want this 
right even though, I am saying, “Yes,” I want it because Congress has 
looked down the barrel, the muzzle of this situation in two previous in- 
stances and decided it was good public policy to maintain this right, 
not limited but to maintain it in its present unlimited fashion. 

Senator Krrauver. I don’t want to detain you. Mr. Fowler. hui 
Mr. Ray of Esso Standard said that he conferred or corresponded 
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with you in this general effort to educate people and to get them to 
act in opposition to this bill. Do you have some of the literature that 


you sent out? 


Mr. Fowter. Yes,sir. I think I would like first to correct the state- 
ment. 

I don’t think he said he discussed with me, because he has not. I 
never saw Mr. Ray until he was here at the session the other day. I 
think he said he had an interchange 

Senator Kerauver. Whatever it was. 

Mr. Fowixr. Of correspondence. I have brought, Senator, copies 
of 2 memorandums which went out, 1 on December 17, 1956 and 1 on 
January 16, 1957, to the executive contacts of member firms. 

Senator Witry. Your firms? 

Mr. Fowurr. No, members of the Manufacturing Chemists Associ- 
ation. 

Senator Wiiry. 150 of them ? 

Mr. Fowter. 150 of them, and the Enjay Co., which is an affiliate of 
Standard Oil, is a member of MCA and received these. 

Senator Kerauver. Suppose we make these exhibits No. 37. 

(The documents were marked “Exhibit No. 37” for identification, 
and are as follows:) 





EXHIBIT 37 
*MANt FACTURING CHEMISTS’ ASSOCIATION, INC., 
Washington, D. C., December 17, 1956. 
To the Executive Contacts of Member Firms: 

In the closing days of the last session of Congress MCA testified before the 
Antitrust Subcommittee of the Senate Judiciary Committee in opposition to 
proposed legislation to amend the Robinson-Patman Act. 

The enactment of this seemingly simple bill (H. R. 1840 and S. 11) would 
seriously disrupt current marketing practices in the sale of chemicals. Under 
the Robinson-Patman Act as it now stands, a seller has the right to meet in good 
faith the price at which a competitor is selling or offering a given item even 
though the price is lower than that at which such goods are sold to other like 
customers. Under the proposed legislation, there would be a drastic curtail- 
ment of a seller’s right to meet competition under such circumstances without 
incurring grave risks of being found to be a violator of section 2 (a) of the 
Robinson-Patman Act (which makes price discrimination illegal). 

H. R. 1840 passed the House of Representatives in the last Congress by the 
overwhelming vote of 393 to 3. This was attributable in substantial part to 
the great flood of mail and telegrams received by Congressmen from retailers 
and wholesalers to the effect that enactment of this bill would provide badly 
needed protection for small-business men against price discrimination on the 
part of their suppliers. Very few of the businessmen who would have been 
adversely affected by the legislation advised Congressmen of their problem, and 
we believe that most Congressmen were unaware of the bill’s full significance. 

After it had passed the House, considerable opposition to the bill was expressed 
to the Senate Judiciary Committee by manufacturers and others. A copy of 
the MCA testimony against the bill was sent to you on June 29, 1956. Because 
of the opposition expressed to the Senate and also because other controversial 
matters were delaying business in the Senate Judiciary Committee near the 
adjournment of Congress, the bill never came to a vote in the Senate and, there- 
fore, failed of passage. 

In all probability, there will be a concerted drive to enact the same or similar 
legislation in the new Congress which convenes on January 3, 1957. Vigorous 
support of the bill is expected to come from many groups of independent retailers 
and wholesalers. It is extremely important that Congressmen be advised that 
this is not a one-sided question. Many knowledgeable Washington observers 
believe that, unless the adverse effect of this proposed legislation on manufac- 
turing sellers is effectively cominunicated to all Representatives and Senators. 
the same confusion and one-sideness that characterized the 1956 drive will 
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lead to the passage of this bill in 1957. Even though opposition is expressed 
against the bill there is a distinct possibility that it will pass. And, without 
vigorous opposition there will be little chance of forestalling the enactment of 
this bill which will remove the time-honored right of meeting competition in 
good faith. 

I believe that this is a matter which warrants your personal attention. A 
duplicate copy of the MCA testimony last year in opposition to this bill is 
attached for your ready reference, and I urge you to review this testimony in 
order to ascertain how the proposed legislation, if enacted, will affect your 
company. If you conclude that your company may be adversely affected by 
this legislation, then I would suggest that in the interval before Congress 
assembles on January 3 you consider action along the following lines: 

(1) Have the general counsel of your company get together with your 
principal company sales executive to determine precisely what the effect 
of this bill would be on the marketing activities of your company. 

(2) Communicate, by personal contact, if possible, before January 3 with 
each Senator and Congressman representing States and districts where you 
have company activity, to advise these Senators and Congressmen of your 
own views of the impact of this legislation upon your company. (Please 
advise the association regarding any conversations you are able to have 
with Senators and Congressmen. ) 

(3) Have your company attorney communicate to the association his 
evaluation of the impact of this bill on your company. 

It is the intention of the association to take every proper step in pointing out 
to the Congress what the enactment of this bill would mean to chemical manu- 
facturers. We need as much factual information as possible, including examples 
of specific market situations which would be affected, in order to make the most 
effective presentation to the Congress. 

Sincerely, 

J. E. Hutt. 


MANUFACTURING CHEMISTS’ ASSOCIATION, INC., 
Washington, D. C., January 16, 1957. 
Subject: Imminence of congressional action on Patman-Kefauver bill to limit 
good faith meeting of competition. 
To the Executive Contacts of Member Firms: 

There are strong indications that the Patman-Kefauver amendment to curtail 
the right of sellers to meet competition in good faith under the Robinson-Patman 
Act may become law early in the present session of Congress. As has previously 
been pointed out, the enactment of this seemingly simple bill would, in many 
eases, seriously disrupt current marketing practices in the sale of chemicals. 

The drive to enact such legislation, which was referred to in my letter to you 
dated December 17, 1956, has already begun and is rapidly gaining momentum. 
When the new 85th Congress opened. Congressman Patman (Democrat, Texas) 
promptly introduced H. R. 11 and Senator Kefauver (Democrat, Tennessee), for 
himself and others, introduced S. 11, bills identical to H. R. 1840 and S. 11 in the 
last Congress. Retailer groups have already begun to put on a concerted 
campaign for prompt enactment of these bills. The Democratic leaders in the 
House of Representatives are reported to have urged the House Judiciary Com- 
mittee to bring H. R. 11 out promptly for a vote in the House, in the belief that 
its early enactment will aid the Democratic Party’s program of assistance to 
small business. Congressmen and Senators report that they are being flooded 
with mail in support of H. R. 11 and §. 11, but that they are getting virtually no 
mail or other indications that there is opposition to these bills. Many Members 
of Congress who voted for this proposition last year, when it passed the House of 
Representatives by the overwhelming vote of 393 to 3, said they were not aware 
that there was any opposition to the bill. 

The need for pointing out to Congressmen the objectionable aspects of this 
legislation is greater now than it was last June when MCA counsel appeared 
before the Senate Antitrust and Monopoly Subcommittee in opposition to this 
proposal. I am advised that unless substantial opposition is promptly and effec- 
tively communicated to a majority of the Members of the House of Representa- 
tives and the Senate, H. R. 11 or S.11 will probably be enacted into law in the 
near future, virtually by default. 

If you believe that the enactment of this bill would adversely affect the 
marketing activities of your company, and if you have not communicated your 
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views to each Senator and Congressman representing States and districts where 
your company has plants or other activity, I urge that you do so as soon as 
possible. 

It would also be helpful in the association’s effort regarding this legislation 
if the other suggestions set forth in my letter to you of December 17 can be 
promptly carried out. 

J. E. Hutt. 


MANUFACTURING CHEMISTS’ ASSOCIATION, INC., 
Washington, D. C., January 31, 1957. 


Subject : MCA position regarding H. R. 11 and §S. 11 to curtail good faith meeting 
of competition defense under Robinson-Patman Act. 


To Members of the Bourd of Directors: 


Dear Sirs: Last year MCA General Counsel Henry H. Fowler testified for 
MCA before the Senate Antitrust and Monopoly Subcommittee in opposition to 
S. 11 and similar bills. Owing to lack of advance notice, MCA testimony was 
authorized by polling the executive committee. These bills failed to pass last 
year, and similar measures have been reintroduced in the new Congress under 
the same bill numbers as last year, S. 11 and H. R.11. There is strong indica- 
tion that MCA member companies desire that the association oppose the enact- 
ment of these bills, and so far as MCA staff and counsel are aware, no MCA 
member company favors the enactment of H. R. 11 or 8. 11. 

Presumably the board desires the continuation of active MCA opposition to 
these bills, including the presentation of opposition testimony on behalf of MCA 
before both the House and Senate Judiciary Committees. Such testimony will 
probably be presented by MCA counsel, and, if it can be arranged, by one or more 
supporting witnesses from MCA companies. MCA counsel believes it would be 
desirable to have a resolution formally approved by the MCA board directing 
that the association oppose the enactment of H. R. 11, S. 11 or any similar bill. 
Such a directive would be especially helpful if MCA witnesses before Congres- 
sional Committees are asked to cite the authority for their appearance. 

Accordingly, it is suggested that at its February 12, 1957, meeting the board 
consider the following proposition : 

“Resolved, That Manufacturing Chemists’ Association, Inc., actively oppose 
the enactment of H. R. 11, 85th Congress, and any similar bills.” 

In conjunction with board consideration of a directive for MCA to oppose 
H. R. 11 and similar bills, MCA counsel considers it important that two related 
matters be taken into account. 

One of the reasons set forth in Mr. Fowler's testimony last vear for MCA oppo- 
sition to S 11 was that it would beclond the legality of presently accepted 
freight absorption and equalization practices of chemical manufacturers. 

Last year when the Senate Judiciary Committee reported the provisions of 
S. 11 to the Senate (for legislative convenience it was reported as a section of 
another bill, H. R. 9424) an amendment was added to the bill as follows: 

“Provided further, That nothing contained herein shall be construed to alter 
the law applicable to the absorption of freight or of shipping charges.” 

When Senator Kefauver introduced S. 11 for himself and other Senators in 
the new Congress, he added a provision identical to the above, as recommended 
by the Senate Judiciary Committee last year. However, the House bill, as intro- 
duced (H. R. 11), does not contain any such proviso. Moreover, there is some sub- 
stantial opinion that the proviso in the Senate bill, as worded, is not sufficiently 
broad to accomplish the objective envisioned in MCA’s testimony last year. 

MCA counsel needs to know the attitude of member companies toward the 
foregoing provision which Senator Kefauver has now added to 8.11. Specifically, 
to what extent does it reduce the adverse impact of the bill on chemical marketing 
operations? Further, what stronger or broader language should be proposed to 
cover the freight absorption and equalization practices now considered legal? 

Another point made by Mr. Fowler last year was that if the Senate Judiciary 
Committee was determined to enact S. 11, it should amend it to provide for se- 
lective applicability of the provisions of the bill so as to exclude industries such 
as chemical manufacturing. MCA counsel would like to know whether MCA 
member companies believe that an amendment to S. 11 excluding chemical manu- 
facturers from its applicability can be drawn to the satisfaction of MCA members 
and, if so, whether they would desire to abandon their opposition to S. 11 if it 
were amended in such fashion. 
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MCA counsel believes that conferences between association counsel and com- 
pany counsel would be of material assistance in accurately determining and testti- 
fying on association views regarding this complex subject. To that end MCA 
counsel needs to consult as widely as may be professionally desirable with com- 
pany counsel, individually or in one or more group meetings of association and 
company counsel. 

MCA counsel would appreciate an expression of attitude by the board toward 
such consultation between association and company counsel, including a meeting 
or meetings for this purpose, 

A copy of H. R. 11 and of §. 11 is enclosed for your convenience. 

Sincerely, 
J. KE. Hutt. 


{Bulletin No. 791, February 4, 1957] 
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1. MCA DIRECTORS TO MEET IN NEW ORLEANS 


In accordance with its policy of holding two monthly meetings outside of the 
New York area each year, the association’s board of directors will meet at New 
Orleans on April 10-12, 1957. Purpose of these regional meetings is to enable 
as many member executives as possible to meet with the directors and staff to 
discuss industry problems and the MCA technical and functional program. 

The meeting will convene at the Roosevelt Hotel with a dinner on the evening 
of April 10. The directors’ meeting (open) will be held the next morning, 
followed by luncheon, golf, and an evening of fellowship. The entire day of 
April 12 will be devoted to inspection trips, including offshore oil-drilling facili- 
ties, sulfur mining, and area plant visitation trips. Invitations to the executive 
contacts of members having facilities in the New Orleans area will be mailed 
this week. 


2. “GOOD FAITH’? COMPETITION UNDER ROBINSON-PATMAN ACT 


Because of its importance, the following item which appeared in the January 
28 issue of the MCA Federal Legislative Bulletin is reproduced herewith : 


“Last year a bill was almost enacted to set aside the Standard Oil (Indiana) 
decision of the United States Supreme Court which held that a price concession 
could be offered to one customer without being offered to all similar customers 
in order to meet in good faith a lower price tendered that customer by a com- 
peting seller. Congressman Patman (Democrat, Texas) has already introduced 
an identical bill with the same number as in the last Congress (H. R. 11), and 
Senator Kefauver has introduced a similar bill (S.11), also bearing the same 
number as in the last Congress. Retailer organizations have already begun a 
strong campaign to have one of these bills enacted. The Antitrust Subeom- 
mittee of the House Judiciary Committee has announced that it will hold hear- 
ings on this proposition in the near future, but no date has been set. Senator 
Kefauver (Democrat, Tennessee), an outspoken advocate of this proposition, has 
been appointed chairman of the Antitrust and Monopoly Subcommittee of the 
Senate Judiciary Committee, and has announced that the subcommittee will 
consider S.11 in the near future. 

“MCA sent letters dated December 17, 1956, and January 16, 1957, to the 
executive contacts of all member firms pointing out the problems which enactment 
of such a bill would create for chemical manufacturers. MCA opposed this legis- 
lation last year by presentation of oral testimony before the Senate Antitrust 
and Monopoly Subcommittee. In view of the large volume of mail being sent to 
Congressmen and Senators by retailers all over the country urging enactment of 
H. R. 11 or S. 11, MCA has pointed out to member firms the importance of 
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promptly communicating to Congressmen and Senators whatever opposition is 
felt by those who believe they would be adversely affected by these bills. MCA 


intends to offer testimony opposing these bills to the House and Senate Antitrust 
Subcommittees when hearings are held.” 


Senator Wiiey. I presume you claim they are well drawn? 
Mr. Fowrer. We have tried not to be offensive, Senator Wiley. 
Senator Krravver. Before we adjourn, Congressman Roosevelt has 


sent a statement to us on this matter which will be put into the record 
at this point. 


(The statement is as follows:) 


STATEMENT OF Hon. JAMES ROOSEVELT, CHAIRMAN, SUBCOMMITTEE No. 5, ON 


DISTRIBUTION PROBLEMS, SELECT COMMITTEE ON SMALL BUSINESS, UNITED 
STATES HOUSE OF REPRESENTATIVES 


Subcommittee No. 5 is composed of Representatives Tom Steed (Democrat, 
Oklahoma), Charles H. Brown (Democrat, Missouri), Timothy P. Sheehan 
(Republican, Illinois), Craig Hosmer (Democrat, California), and myself as 
chairman. 

In our hearings during the 84th Congress on the problems of trade relations 
between small and highly competitive firms and a relatively few large corpora- 
tions, the subcommittee developed what I believe to be a substatnial legislative 
record as to the practices which exist. Unfortunately, the basic problems of the 
struggle for survival which small business is constantly up against have not 
diminished or abated, and the encroachments of monoply continue. The subcom- 
mittee has received, and has been studying, a number of complaints from job- 
bers, distributors, retailers, and other small-business men. These complaints, in 
effect, assert that business is being unfairly lost by reason of certain prices 
charged by the major oil companies with which the independents cannot compete. 
There allegedly continues to exist great pressure upon gasoline station owners 
to keep them from purchasing the products of independent suppliers. Gasoline 
stations under the control of the major producers are alleged to be the vehicles 
of price discrimination in a given trade area so that prices are depressed beyond 

point with which independently owned stations can compete. 

The constant friction between large, well-controlled and financially able cor- 
porations and the people they do business with has an effect upon consumer 
prices. The subcommittee is naturally concerned that price manipulations and 
unfair, coercive practices end up higher prices for gas and oil products at the 
consumer level. For instance, after the recent increase in the price of crude oil, 
which is now the subject of much investigation, the consumers of this Nation 
were faced with a 1-cent per gallon price increase at the pump in the face of the 
largest supply of gasoline for domestic use in our history. In a number of places 
this price incrense was not maintained, but the subcommittee is informed that in 
“a majority of the trade areas it remains of questionable economic justification. 

On January 3, 1957, in anticipation of our subcommittee’s activities, I intro- 
uced a bill, H. R. 426, which would provide for the divorcement from retail gas 
and oil dealer operations of producers who sell at wholesale for resale to retailers. 
I also introduced a bill, H. R. 428, which would make unlawful fee or commission 
arrangements between oil producers and manufacturers of tires, tubes, batteries, 
and automobile accessories for the use of exclusive lines at the retail level. I 
ntroduced a bill, H. R, 425, modeled upon the automobile dealers bill passed at 
the last session of Congress and signed by the President providing for a dealer’s 
“day in court.” It is upon the principles embodied in these bills that our sub- 
committee expects to hold hearings. After a suitable period of investigation, 
it is expected that we will hold hearings in Washington, and some or all of the 
following cities: Los Angeles, Houston, St. Louis, Cleveland, and Chicago. 

The subcommittee plans to have a look at the automotive parts and accessories 
industry. The matter of food distribution will be reviewed in the light of the 
ever-increasing cost of living and the difficulties faced by the independent retail 
grocer. It is also planned to inguire into complaints which have been received 
affecting small-business men in the music and music publishing field. 

The subcommittee has received reports indicating that the work accomplished 
in the 84th Congress helped to produce better results between major suppliers 
ind their lessee dealers and franchise holders with whom they do business. If 
ontinned price discrimination and other practices which have been so injurious to 
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small business are uncovered, the subcommittee will endeavor to present reports 
which it hopes will enable our full committee to recommend to the Congress 
remedial legislation for consideration of the appropraite committees of the House. 

Ata time when our American system is under attack by an organized conspiracy 
in every corner of the world, we cannot afford the luxury of monopoly at home. 
Economic collapse here is what our enemies seek to promote. Our subcommittee 
feels it has a responsibility to seek out the sore spots in our economy that reflect 
adversely upon small business and the consuming public. And that is what we 
propose to do. 

Senator Kerauver. We are glad to have Congressman Roosevelt’s 
statement because he and his committee have made an exhaustive study 
of this and related problems. 

We will stand in recess until 2: 30 this afternoon. 

(Whereupon, at 12:30 p. m., the committee recessed to reconvene 
at 2:30 p. m., this day.) 


AFTERNOON SESSION 


Senator Kerauver. The committee will come to order. 

Our next witness is Mr. Joseph T. King, Northwestern Lumbermens 
Association, 1028 Connecticut Avenue, NW., Washington, D. C. 

Mr. King, why don’t you take that easy chair? 

Mr. Kine. I might need it before I am through, Senator. 

Senator Krravuver. We would like you to be comfortable. 

Mr. King, you have a brief statement. Do you wish to read your 
statement ? 

Mr. Kine. I think I could probably conclude faster. I hope I have 
set a record for short statements, Senator. 

Senator Keravuver. This does look like one of the shorter ones. We 
are glad to have you with us, Mr. King. 


STATEMENT OF JOSEPH T. KING, WASHINGTON COUNSEL, 
NORTHWESTERN LUMBERMEN’S ASSOCIATION 


Mr. Kina. Thank you, Senator. 

My name is Joseph T. King. I am appearing before this commit- 
tee as Washington representative of the Northwestern Lumbermens 
Association. This association is composed of approximately 2,300 
retail lumber and building material dealers located in Minnesota, 
Iowa, North and South Dakota. 

Senator Kreravuver. Mr. King, before you proceed. 

Mr. Kine. Yes. 

Sena‘or Keravuver. This association maintains an office here in 
Washington, and you are in charge of the office? 

Mr. Kina. They do not maintain an office in Washington. I am 
an attorney here in Washington representing several trade associa- 
tions, among them the Northwestern Lumbermens Association. 

Senator Keravuver. What other associations do you represent? 

Mr. Kina. Associated Equipment Distributors, the membership of 
which are heavy construction equipment retailers; the National Re- 
tail Tea and Coffee Merchants Association, the membership of which 
are retail tea and coffee route merchants. Typical examples of this 
type of merchant are the Jewel Tea Co. and Grand Union. They are 


TO AMEND SECTION 2 OF THE CLAYTON ACT 593 


the larger ones. Of course, in that association there are many very 
small units which have only one route owned by one person. 

I also represent the Sprinkler Irrigation Association, the members 
of which manufacture and distribute the agricultural sprinkler sys- 
tems that were introduced about 1949. This type of irrigation has 
grown quite extensively, even in your area, Senator. 

Senator Keravver. Yes, it has. That is right. All right, sir, you 
may proceed. 

Mr. Krnc. In order to save the committee’s time, I would like to 
incorporate in these hearings, by reference, the testimony which I 
gave before this subcommittee on June 27, 1956, on a similar bill, S. 
il, in the 84th Congress. The testimony appears in the hearings of 
the 84th C ongress, page 295. 

The bill S. 11 now under consideration is, I believe, identical with 
the bill reported out by the Committee on the Judiciary on July 27, 
1956, along with Senate Report No. 2817, 84th Congr ess, 2d session. 

The committee in that report, page 19, took cognizance of the 
problem of the industry I represent, and amended last year’s bill by 
adding a proviso: 


That nothing contained herein shall be construed to alter the law applicable 
to the absorption of freight or of shipping charges. 

This same proviso is contained in the present bill. We sincerely 
appreciate the committee’s recognition of our problem and its at- 
tempt to solve it, but we feel that the amended version falls short of 
the protection required. 

In my testimony last year we suggested that the committee amend 
the bill by adopting the proposal recommended by Senator C apehart 
which would preserve the right of sellers to use freight absorption 
us a means of meeting competition without injuring competition at 
the retail level. 

I believe that a simple amendment might accomplish the same pur- 
pose, and I suggest for the committee’s consideration that the words 
“between competitive retail customers of the seller” be inserted in line 
17 after the word “competition” and before the word “or 

This, in my opinion, would permit the seller to use freight absorp- 
tion to meet a competitive price of other sellers, but would at the same 
time require the seller to give the same price to all his retail customers 
who are in competition with each other. 

T would also suggest that the last proviso of the bill be stricken. 

If section 2 (b) of the bill were amended as suggested above, it 
would provide as follows: 


Src. 2. (b). Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services or facilities 
furnished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission is author- 
ized to issue an order terminating the discrimination: Provided, however, That 
unless the effect of the discrimination may be substantially to lessen competition 
between competitive retail customers of the seller or tend to create a monopoly 
in any line of commerce, in any section of the country, it shall be a complete 
defense for a seller to show that his lower price or the furnishing of services 
or facilities to any purchaser or purchasers was made in good faith to meet 
an equally low price of a competitor, or the services or facilities furnished by a 
competitor. 
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I have italicized the suggested amendment. 

I wish to express on behalf of the members of the Northwestern 
Lumbermens Association their sincere appreciation for the oppor- 
tunity offered to me to present their views. 

If I can answer any questions or be of assistance to the committee, 
I shall do my best to comply. 

Senator Kerauver. We thank you, Mr. King, for your statement. 

Let me see if I understand what this amendment would do. If a 
seller offered a lower price to a retailer, then he would have to offer 
the same lower price to other retailers in competition with that favored 
one; is that correct ? 

Mr. Krna. That is correct. 

Senator Keravuver. That is what many of these witnesses have been 
saying they do not want to do. 

Mr. Krna. I have not heard all of the testimony, but some of it. 
The ones I have heard are fearful of the lower price spreading through- 
out the country. Most of the witnesses that I have heard, as I say, 
Senator, not all of them, are willing to give the same price to all of 
their customers who are competing with each other, but they don’t 
want that price to spread throughout the country. 

Our amendment would limit the protection to the second line of 
competition and leave in the first line of competition where it now 
stands under the present law. ‘The witnesses I have heard were manu- 
facturers and the jobbers and they want hard competition at their 
level. I believe the committee’s problem is trying to find a solution 
to the problem of the first-line competitor destroying competition at 
the secondary level. 

I do not speak for the wholesalers, and we therefore restrict our 
amendment to the retail level. The secondary line includes the whole- 
salers, but I cannot speak for them. 

Senator Keravuver. Then your amendment would not give pro- 
tection toa manufacturer selling to a jobber ? 

Mr. Kine. That is correct. And the reason I did that, Senator, 
is because I didn’t feel I had a right to speak for the wholesalers. I 
as speaking for the retail outlets. 

Senator Keravuver. So it would only apply to the secondary line. 

Mr. Kine. As I understand the food and drug group, that is the 
problem they are concerned with. 

Senator Krerauver. We had last year Mr. Kettring, who testified 
at length, and I think on a separate hearing, we had these bread people 
in another hearing. Anyway, Mr. Kettring was in before us, and he 
operates an independent wholesale bakery in north central West Vir- 
ginia. What he was talking about was a larger outside bakery 
came in and reduced the price tremendously in that area, without re- 
ducing the price elsewhere. This was giving Mr. Kettring and his 
bakery a very hard time. 

Mr. Kina. Could I ask a question, Senator? I did not hear that 
testimony. Was the outside baker selling to the retailer ? 

Senator Keravver. They were both selling to retailers. 

Mr. Krna. Both selling to retailers. I would assume Mr. Kettring 
is in a position where he would have to meet that price, unless it was a 
case of the outside company attempting to destroy Mr. Kettvine’s eom- 
nany in which case it vould be a violation of section 3 of the Robinson- 
Patman Act. 
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Senator Krrauver. The other one had just reduced the price in that 
area. The large company only reduced the price where he was com- 
peting with Mr. Kettring. Te did not reduce it to his customers 
elsewhere. 

Anyway, that would not be covered by your amendment ? 

Mr. Kine. No. You see, we are only concerned with the question 
of the freight absorption in section 2 (b). If a cement company, or a 
lumber company, or a brick company comes into an area and sells to 
one of the dealers at a lower price, then we say the other dealers buy- 
ing from that same supplier should have the same price, because if we 
don’t, then you do begin to create a monopoly and eliminate competi- 
tion at the secondary level. 

Senator Kerauver. You represent all these other trade associations. 
Have they taken a position on the bill, one way or the other ? 

Mr. Kine. No; the other associations have not taken a position be- 
cause they sell on a net mill price. The dealers in heavy construction 
equipment for example pay the freight, and therefore the question 
of freight absorption is not involved. As a result tractors on the 
West Coast cost more than a tractor in the Chicago or Midwest area be- 
cause of the difference in freight. But in the industry that I am speak- 
ing for here, the invoice includes freight. The retailer takes the 
freight bill and deducts it from the total bill, and remits the net 
amount. 

Senator Kerauver. Mr. Dixon, any questions? 

Mr. Drxon. I don’t think there are any, Senator. 

As I understand it, you are only interested in the retail level, and 
nothing else. 

Mr. Kine. That is all I can speak for. 

Mr. Dixon. Mr. Chumbris, do you want to ask any questions? 

Mr. Cuumpris. No questions. 

Senator Kerauver. Mr. Blair? 

Mr. Buarr. No questions. 

Senator Kerauver. Mr. Bolton-Smith ? 

Mr. Borron-Smirn. No questions. 

Senator Kerauver. Thank you; Mr. King. 

Mr. Kine. Senator, [ want to say one other thing. The reason | 
suggest the amendment is, I didn’t want to create the impression that 
our industry is trying to obstruct the legislation. The question was 
‘aised this morning by Senator Wiley, who wanted someone to pro- 
pose an answer to this problem. 

Senator Keravuver. I compliment you upon having something con- 
structive to offer. 

Mr. Kine. Thank you very much, Senator. 

Senator Krrauver. Thank you, sir. 

Mr. Kine. Thank you very much. 

Senator Krrauver. Mr. Joseph E. Moody, Southern Coal Pro- 
ducers’ Association, 

Mr. Moody, I have a message from Senator Neely in which he 
speaks very highly of you and sends his warmest greetings. He is 
sure that your testimony will be of immeasurable aid to the subcom- 
mittee in its consideration of S. 11. 
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Senator Neely, because of another engagement, could not be here, 
but his very able administrative assistant, George Arnold, is here to 
represent him. 


STATEMENT OF JOSEPH E. MOODY, PRESIDENT, SOUTHERN COAL 
PRODUCERS’ ASSOCIATION 


Mr. Moopy. Thank you, Senator. I will acknowledge that to the 
Senator. 

Senator Krrauver. Senator Neely had planned to be present, but 
he did not know the exact day that you were going to testify. 

Mr. Moopy. I didn’t, either. 

Senator Keravuver. So we are glad to have you, Mr. Moody. 

Senator Neely’s message will be inserted at this point. 

(The message is as follows:) 


UNITED STATES SENATE, t 
COMMITTEE ON THE JUDICIARY, 
March 19, 1957 
Senator Estes KrEFavuver, 
United States Senate 

Dear SENATOR KeEFAUVER: Senator Neely had planned to be present for the 
testimony of Joseph Moody of the Southern Coal Producer’s Association but had 
been advised, by me, that Moody would not testify today. 

Senator Neely is extremely sorry not to be present when his good friend, Mr. 
Moody, is testifying this afternoon. He wishes Mr. Moody to know that if it 
had been possible for him to get advance notice, he would have come to the 
hearings. 

Senator Neely does send his warmest greetings to Mr. Moody and is sure that 
his testimony will immeasurably aid the subcommittee in its consideration of 
8. 11. 

Sincerely yours, 
GrorGeE ARNOLD, Administrative Assistant. 

Mr. Moopy. Thank you, Senator. 

Senator Keravuver. Mr. Moody, you have a prepared statement? 

Mr. Moopy. That is right. It is rather short, and if I may suggest, 
I think probably r ading it will establish a terminal facility that I 
might not have if you just let me go free-wheeling. 

Senator Kerauver. Mr. Moody, where is your office ? 

Mr. Moopy. My office is in the Southern ‘Building, Washington. 

Senator Kerauver. Are you a lawyer here in the District of Co- 
lumbia ? 

Mr. Moopy. No, I am not an attorney. 

Senator Krerauver. But the Southern Coal Producers’ Association 
does maintain an office here, and you are its representative ? 

Mr. Moopy. I am the president of the association, and we have an- 
other office in Charleston, W. Va 

Senator Kerauver. Do you also have a coal mining operation, your- 
self ? 

Mr. Moopy. No, sir, I do not have a coal mining operation. I have 
trouble enough keeping the other fellows in business without having 
one to worry about myself. 

Senator Kreravuver. All right. We will be glad to hear from you. 

Mr. Cuumpris. May I ask him one question ? 

Mr. Moopy. Yes. 

Mr. Cuumpris. How many members are there in your association ? 

Mr. Moony. I can’t give you an exact number, but I think there are 
343 companies. 
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Mr. Cuumeris. Thank you. Big ones, little ones? 

_ Mr. Moopy. Big and little, all over the lot. Of course, in the coal 
industry, as you know, Senator, it is predominantly a small-operation 
business. 

I noticed in the Bureau of Mines report which was out for 1955, 
there were 7,123, I think, different coal-producing units, and I imagine 
if you tried to name a dozen big ones, you would probably run out of 
names before you got to the dozen. 

Senator Keravuver. All right, Mr. Moody, you may carry on. 

Mr. Moony. My name is Joseph E. Moody, and I am president of 
the Southern Coal Producers’ Association. That association is com- 
posed primarily of coal operators in West Virginia, Virginia, Ten- 
nessee, and Kentucky. In 1956, the southern fields produced approxi- 
mately one-third of the 500 million tons of bituminous coal mined 
in the United States. 

I am appearing here today in opposition to S. 11. The business- 
men who comprise the southern association are afraid of this legisla- 
tion and feel that its passage could result in chaos in the coal industry. 

I think that that statement, Senator, pretty well tells the whole story, 
but I wil go on with the rest of it. 

Under existing court decisions, a seller can reduce his price to one 
or more customers, without reducing his price to all, provided that 
the reduction is made in good faith to meet competition. 

On its face, S. 11 would seem to restate this ability to meet competi- 
tion. However, there is one important exception. The bill states 
that this reduction, made in good faith, is legal— 
unless the effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce * * * 

I am told by counsel that the probable effect of this language quoted 
above would be to nullify completely the good-faith defense. 

Senator Kerauver. What counsel is that ? 

Mr. Moopy. That is counsel for the Southern Coal Producers’ 
Association. 

Senator Kerauver. What is his name? 

Mr. Moopy. Gall, Lane & Howe. 

Senator Keravuver. Isthata firm here in Washington ? 

Mr. Moony. Yes, it is, sir. Gall, Lane & Howe. 

Senator Kerauver. All right. 

Mr. Moony. In other words, a coal producer or dealer who reduced 
his price to meet competition would have to prove that the effect did 
not “substantially lessen competition or tend to create a monopoly.” 

One does not have to be a legal expert to realize that it would take 
a long time to establish just what “substantially lessening competition 
or creating a monopoly” meant, but in one case the Supreme Court has 
ruled that “the mere possibility of harm to competition is sufficient to 
make a case of price discrimination.” 

Our first objection to this bill is that it is so vague and unclear that 
no one knows what it will accomplish or what it is intended to ac- 
complish. The chairman of the subcommittee has stated on several 
occasions, I understand, that the bill is not intended to do what many 
others think it will do. My statement says “everyone else,” but I am 
taking that out. It is not a proper statement. 
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To quote from the bill itself: “* * * That unless the effect of the 
discrimination may be substantially to lessen. * * *” This certainly 
leaves a great question as to intent or application of the bill. 

Because of this vagueness, we fail to see how either the committee 
itself or the Congress can vote on the legislation intelligently. 

In effect, Congress is being asked to pass legislation and let the 
courts determine what the legislation means. We think that, at the 
very least, Congress should decide first what it wants to do, and then 
put its intentions in language that can be understood so that the matter 
can be acted on with full understanding. 

The bill assumes that there is a standard or uniform price, at least, 
for any given producer from which a reduction can be made. This is 
apparent from the fact that the bill speaks in terms of a “lower price” 
and “the equally low price of a competitor.” 

In certain industries it may be true that there is a uniform or at 
least a standard price from which a reduction can be made, but this 
is not true for the coal industry. The coal market is a completely free 
market. Almost without exception, coal is sold as the result of an in- 
dividual bargain between the purchaser and the seller. 

For the industry with such a pricing practice, there is no standard 
for determination of whether a price has been reduced and, if so, what 
it has been reduced from. 

Our feeling is that by introducing into the coal industry the concept 
of price reduction, the necessary effect of this bill will be to produce 
uniform and rigid prices. We say this for this reason: 

In order to protect himself, under the terms of S. 11, a coal pro- 
ducer must be able to show that either he has not “reduced his prices”’ 
or that if he has reduced his price, the reduction was made in good 
faith and will not tend to lessen competition or to create a monopoly. 

As between the two possible standards, the cleanest defense obvi- 
ously is that there had been no price reduction. But to establish the 
nbsence of a price reduction, the producer must show that he has a 
price which he normally follows and it has not been reduced. 

He is obliged, therefore, in order to protect himself against legis- 
lation such as S. 11, to publish and to adhere to uniform prices. 
Obviously, the large producer who can afford to operate on the lowest 
margin of profit is in a position to publish and to adhere to the lowest 
uniform prices. 

Thus, we see this bill as forcing on the coal industry a uniform 
and standardized inflexible price. 

The coal industry has not fared nearly as well as many other in- 
dustries during this period of prosperity. Less than 3 years ago there 
was substantial unemployment in the southern fields, and that un- 
fortunate situation would prevail today were it not for a boom in 
the export business. Employment in the bituminous coal industry 
dropped form 442,000 workers in 1948 to approximately 200,000 at 
the end of 1954. I understand that at the end of 1955 it was 216,000, 
but that is not very important. 

Production today is almost 100 million tons less than it was in the 
peak year of 1947, Comparatively speaking, the coal industry is hold- 
ing its own at the moment, but we are doing so only by hard work. 
Our competition is very keen and our problems many and tough. 
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On behalf of the members of the Southern Coal Producers’ Asso- 
ciation, | must earnestly urge the committee and the Congress not to 
add the burden of this bill to the difficulties which we alre: idy have. 

Coal marketing is a complex undertaking; the price flexibility is 
imperative for small operators as well as the big ones. 

For example, the industry has lost markets to competing fuels—oil 
xnd gas primarily—over a period of years. ‘Today the utilities are 
among coal’s principal markets—a market which we are trying very 
hard to expand. 

Among the eastern seaboard the competition between coal and 
foreign residual oil in some utility plants has been very keen. The 
price of for ‘eign residual oil may be lowered with very little warning. 

The opening of the Suez Canal may subject us to a flood of foreign 
residual oil, and at dump prices, and we could quickly return to the 
situation of 1953-54 when 14 percent of the people of West Virginia 
were needing relief. 

We must meet this competit ion. If this measure becomes law, price 
reductions in good faith to meet residual competition would be ‘under 

. cloud of uncertainty, since elements of both the gas and coal in- 
dustes might argue that the effects of the cut substantially lessened 
competition and tended toward monopoly. 

Actually, bituminous coal is not one product, but many products. 
Some coals are coking coals; that is, they are preferred by the steel 
industry. Some coals are used to make chemicals and other byprod- 
ucts. Some coals are sought by buyers abroad. Some coals are 
screened and sorted into various sizes, egg and nut coal, and so forth. 
There is slack, which is coal after the larger sizes have been screened 
out, 

Coal is a bulky product, and much of the cost of getting it to the 
ultimate consumer is a freight charge. Coal from the southern area 
will be shipped to the markets in the great industrial areas around 
the Great Lakes. There it must compete with the coal from Ohio, 
Illinois, and Indiana. 

As I understand it, any attempt to absorb freight rates in order to 
compete would be in viol: ation of the law if S. 11 is enacted, as it is 
certain that such absorption changes the cost to the buyer. 

In particular, S. 11 would operate to hurt the small coal man. It 
could hurt the small firm, which through initiative and enterprise 
is trying to expand. It could hurt the small firm which is trying to 
hold its own. 

So far as coal is concerned, S. 11 could be favorable legislation from 
the standpoint of the big concern which is trying to grow at the 
expense of the smaller elements in the industry. 

Let me illustrate: Let us say that firm A is a small firm but it is 
well-directed and well-run. It is growing and wants to continue to 
grow. The firm seeks accounts in an area now dominated by a larger 
concern or concerns. The way to get those accounts is through attrac- 
tive pricing: but, under S. 11, if firm A tried to expand by reducing 
the price of his product to enstomers now buying from bigger firms, 
firm A would have to reduce all his prices. 

He simply could not afford that and, consequently, he is stymied 
and plans for the future must be abandoned. 
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On the other hand, an aggressive big operator can literally murder 
the smaller concerns if he has the opportunity provided by S. 11. Let 
us say, by way of example, that the hig firm, firm B, competes with 8 
or 9 smaller operators. Firm B is well financed and can operate on 
a very skimpy profit or no profit at all for some time. The firm 
reduces all its prices for coal. 

Now, the smaller operators which compete with firm B also sell 
a lot of coal to other customers. But, if they reduce their price in 
the territery in which they are competing with firm B, they must 
reduce it on all their coal. For, in almost every instance, firm B and 
the smaller firms are not alone in any particular market. Firm B 
has reduced all its prices and has not violated S. 11. However, any 
small firm which reduces any price without reducing all prices is 
vulnerable and can sit back to await a lawsuit. 

The small coal operators have problems which do not confront the 
larger outfits. Let us say that a company operates only one mine 
or two, and there is a slack period for sales in certain markets. The 
company cannot shut down without sustaining very heavy losses, nor 
can it cut all its prices without going through the wringer. It tries 
to keep going, anticipating an upturn in the future. It does so by 
reducing some prices where necessary to get business, but leaving : 
others untouched. But S. 11 casts a doubt on the validity of competing 
by the little operator through this method. 

I have given a few simple illustrations of how S. 11 would operate 
to hurt little business. These instances could be multiplied again and 
again. The lawyers will run the little coal companies if this bill goes 
through. 

In my opinion, even they won’t run them very long. They will either 
have nervous breakdowns, or their companies will go out of business— 
or both. 

I have not spoken of the injury to the consumers which would fol- 
low the enactment of S. 11. Certainly they do not stand to benefit, 
since its primary purpose is to discourage competition through reduc- 
tions in price. It is aimed directly at the consumer. 

Obviously, if price reductions are discouraged, as they would be 
under this proposed legislation, the natural tendency would be to get 
together on prices and to eliminate, insofar as is possible, competition. 

Just split up the market between the stronger units. 

Or, to state it another way, S. 11 would be a long step towards the 
cartelization of American industry. I do not feel that we want to 
impose cartel operation on our economy, after seeing its crippling 
effect on the economies of foreign nations. It would kill the American 
competitive system. 

I do not know of anything which would cause more uncertainty or 
more confusion in the coal industry than the passage of S.11. I hope 
it will be defeated. 

Thank you very much, Mr. Chairman. 

Senator Kerauver. Thank you very much, Mr. Moody. 

Mr. Dixon, do you have a question ? 

Mr. Dixon. Mr. Moody, did you receive a copy of what has been 
referred to here asan API brief ? 

Mr. Moopy. No, sir. 

Mr. Drxon. It has been spoken of here as a master brief. 
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Mr. Moopy. I was in the hearing, and I remember your referring 
to it, Mr. Dixon, but I have never seen a copy of it. 

Mr. Dixon. I am struck by your reference throughout your state- 
ment that this amendment would put some unnecessary burden upon 
the coal dealers which is not there now. 

Mr. Moopy. Don’t you think so? 

Mr. Dixon. No, I certainly do not, because that would be absolutely 
contrary to the Constitution of the United States. This amendment 
in no way shifts the burden which is upon the law enforcement agen- 
cies. If it should be the Federal Trade Commission, it has the burden 
of establishing the fact that a discrimination has been made in com- 
merce, and that that discrimination amounts to a substantial lessening 
of competition or a tendency toward monopoly, or there would be no 
law violation. 

I would just like to quote here-——— 

Mr. Moooy. I would like to say, Mr. Dixon, if there is any competi- 
tion in any industry, it is in the coal industry, as the Senator very well 
knows. There is a very competitive situation in the coal industry. 

Mr. Dixon. On page 3 of your statement, in the first paragraph, 
you stated that in order to protect yourself under S. 11, a coal producer 
must be able to show that either he has not reduced his prices or, if he 
has reduced his price, that the reduction was made in good faith and 
will not tend to lessen competition. You are saying that the burden 
is upon the coal producer to show all those things. The burden under 
the law is that the enforcement agency must show those things. You 
have got it just exactly backward. 

Mr. Moopy. Well, | appreciate your comment. But it seems to me 
that I remember in some of the testimony with some of these other 
industries, that that was pretty much the statement that was made. 

On the matter of the Federal Trade Commission making the 
charges, they made the charges. Once having made the charges, it 
was up to the businessman to defend himself and prove otherwise. 

It seems to me that this S.11 is kind of a hunting license for the 
Federal Trade Commission, and the reason that it is a little difficult 
for me to fit the coal industry into this thing is, as you know, we have 
never had any cases. I mean we don’t have any nice long references 
of any sort. 

Dr. Drxon. If that wasn’t true, would you oppose the bill ? 

Mr. Moopy. I will put it this way: 1 wouldn’t oppose the bill if 
you will put in there that it does not apply to the coal industry. 
[Laughter.] If you will just give us that assurance that it does not 
apply to the coal industry, I will go home happy. We will just close 
this whole thing and get rid of it. 

Mr. Drxon. Let me just say this thing to you, sir. I have referred 
to the API brief, where this series of statements came from. I would 
like to read this from the brief. 

Mr. Moopy. API—what is that ? 

Mr. Dixon. That is the master brief—— 

Mr. Moopy. Who is the master ? 

Mr. Dixon (continuing). That I referred to. 


It is the American Petroleum Industry committee’s brief that is in 
this record several times. 
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Mr. Moopy. I do remember it, but I want to get it straight that | 
don’t agree that they are the masters, as far as the coal industry is 
concerned. 

esque Kerauver. That is the brief that was sent around every- 
where. 

Mr. Moopy. I now recognize what you are talking about. 

Mr. Dixon. With respect to this burden of proof, let me read from 
this brief: 


The Robinson-Patman Act marked a departure from the traditional ideal of 
American justice by putting the burden of proof upon the person charged. This 
legislation would put a heavier burden on the accused businessman by requiring 
him to prove that he had not only met competition in good faith, but that his 
doing so had not substantially lessened competition. 

That is hogwash. That is exactly backwards. 

Mr. Moopy. Now, as I remember the conversation that I had with 
our counsel—he cannot be here, and I understand the National Coal is 
going to appear, and I haven’t seen their testimony, so I don’t know— 
but in talking with our counsel and with counsel for some of our com- 
panies, I told them that you had made some comment of that sort, and 
they said that that was nice, except that attorneys know that the 
counsel for the Senate committee doesn’t happen to be the court before 
whom they would appear, and they seemed to rather question your 
judicial authority for the statement. 

Now, of course they can be wrong, and as I said, I am no attorney. 
I just hire attorneys, and we try to hire very good ones. 

r. Drxon. This is your statement as you wrote it, and as you were 
advised by your counsel] ? 

Mr. Moopy. That is right, and I believe that that is a proper state- 
ment, sir. I think you will agree that S. 11 in its present form, and 
in the interpretation of the English language, as S. 11 is written, is 
a difficult thing to interpret. 

And the poor old coal industry, we are just the poor people, but we 
do the best we can, and we have some differences, too. 

May I ask you a question, Mr. Senator: We have one of our 
largest 

Senator Kerauver. Mr. Moody, before you ask a question—— 

Mr. Moopy. Yes. 

Senator Krerauver (continuing). I think the offense Mr. Dixon 
is referring to is covered in 2 (a). 

Mr. Moopy. Yes; that is correct. 

Senator Kerauver. Before you are called upon to do anything, 
the Government must prove its case by showing three elements. The 
elements in 2 (a), are that, first, the operation was in interstate com- 
merce. 

Mr. Moopy. Well, there is no question about that. 

Senator Krravuver. Second, there must have been a discrimination. 
Third, the burden is on the Government to show that the discrimina- 
tion was so substantial that it would substantially lessen competition 
and tend to create a monopoly. 

That is what the Government has got to show to proceed. 

Of course, the seller might take issue with the Government on any 
of those items. It might contest whether it was in commerce, it might 
contest whether it was discriminating, it might contest whether it 
was lessening competition and creating a monopoly. 
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But the burden of proof is, of course, to show that these things have 
happened in the first instance. The burden is not on the defendant to 
show that they were not substantially lessening competition. The 
burden is on the Government to show that it would. 

Then, of course, if the Government made out a case so that they 
could proceed, and the seller contested any of those points, then, of 
course, that would be an issue to be tried. 

Mr. Moony. Yes; I understand that. Senator, I know that you 
have read this thing a good many times, but, I have been in the labor 
relations game for about 30 years, and a lot of contracts I have par- 
ticipated in writing, once in a while use the words “mutual,” “sub- 
stantial,” “probable,” “may,” and words like that, and they always 
cause us a lot of trouble. 

And s0, in here, this act having that “may be substantial” seems to 
me to create a whole aura of question on what it is, and it seems to me 
that it is bad phraseology for people who are in business and who have 
to do business and have to make decisions day by day in trying to sell 
their product. 

And it seems to me that, although I don’t know who wrote it, who- 
ever did write it was not a businessman or didn’t sell a product. 

The other question I wanted to ask: There has been quite a dis- 
cussion as to what happens in selling your product to a Government 
agency, such as for instance, in your country, the TVA, they are the 
largest single customer of the coal industry this year, and probably 
will be for some years tocome. They are running as high as 20 million 
tons. 

And, as you know, I have been working with Mr. Wagner and the 
others down there in an effort to get a good working relationship, be- 
cause we want to sell them coal. We have had a lot of trouble, one 
way or the other, in selling coal to TVA. The question is: Does 5. 
11 apply in such a substantial transaction—and I am using the word 
“substantial” there—20 million tons, I think, can be accepted as a 
substantial amount. You see, if S. 11 was held to apply to this, it 
would be of serious import to the whole market. 

Senator Kerauver. Of course, in the first place, the coal TVA buys 
is purchased on bid. 

Mr. Moopy. Yes. 

Senator Krrauver. Everybody has a chance to bid. So that I can- 
not see that it would apply to a situation like that. 

As a matter of fact, I am advised that the Attorney General has 
ruled that it specifically does not apply, that none of the antitrust 
cases apply in cases of Government purchase. 

Mr. Moony. Well, one of the things that has happened to us, Sen- 
ator, is that a lot of the coal sold to TVA is sold at prices less than 
it is sold to other utilities, and we have severe criticism, we will say, 
from the Cleveland Electric Illuminating that they can’t buy their 
coal quite as cheaply as TVA does. 

So you have that interchange within the market, so it would seem to 
us S. 11 would bear directly on that sort of thing. 

Mr. Dixon shakes his head. He says no, that it doesn’t apply. I 
don’t know how much your authority is worth, Mr. Dixon, but we 
may have to refer to it sometime, 
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Mr. Drxon. The Attorney General has ruled that the Robinson- 
Patman Act does not apply to the Federal Government. 

Mr. Moopy. That is my understanding. 

Mr. Dixon. Yes, sir. 

Mr. Moopy. Now, is TVA the Federal Government ? 

Mr. Dixon. It certainly is. 

Mr. Moopy. What happens if Congress gives them the right to do 
their own financing and build their own 

Mr. Dixon. Still the Federal Government. 

Mr. Moopy. Have you talked to people in TVA recently ? 

Mr. Dixon. Yes, sir. 

Mr. Moody, how do you know when you negotiate a contract that 
that contract isn’t in restraint of trade? How do you know that? 

Mr. Moopy. Well, you generally are seeking or trying to find out 
ahead of time whether it is or it isn’t, and of course there are contracts 
that are signed that turn out to be in restraint of trade, but everybody 
thought they weren't. 

Mr. Drxon. This law would have you find out ahead of time, not to 
discriminate in price between competing customers so it would not sub- 
stantially lessen competition. 

Mr. Moopy. As I understand your effort here, Mr. Dixon, you are 
reaching down where these 7,009 and better producers of coal are all 
going to go around with a burden and a great big question mark on 
their mind every time they approach a customer, and I don’t think it is 
right. Ithink it is wrong. 

Now, if this act is to protect the Doc Shapiro up on Brookville Road 
as a druggist so he will pay the same price for aspirin tablets as Peoples 
Drug does because they buy it in barrels and bulk, I wish you would 
say that. 

Or if you are going to get Leland Market out on Wisconsin Avenue 
to buy their Post Toasties at the same price as the A. & P. across the 
street, I would like to have you put that in here. 

But the way this thing is written, we don’t know who you are shoot- 
ing at,and it may be us. I think there is real confusion here. 

Senator Krrauver. Mr. Moody, has any coal company that you 
know of been held to be in violation of the Robinson-Patman Act? 

Mr. Moony. That is correct, they have not. We don’t have a case. 
There is a Ben Hur case which was a retail jobber down in Arkansas, 
and I have forgotten what the details are on it, but I don’t think it 
comes into it. It was some kind of a family feud down there that 
they got into. 

Senator Kerauver. Would you not get comfort from the fact that 
this act was operated between 1936 and 1951, on the basis that S. 11 was 
part of the law ? 

Mr. Moopy. It is an opinion, one just as Mr. Dixon offers them here; 
it is an opinion expressed by counsel in the southern coal group that 
probably the condition of the coal industry during that period of time 
was such that no one was going to bother for fear it would disappear. 

Now we happen to be doing a little bit better. and we hanpen to 
be competine a little bit better and doing a little bit better merchandis- 
ine job. and it seems to us that the act, the way it is, gives us a con- 
fidence in our oneration, and we don’t quite understand why vou want 
to take that confidence away by placing this question on it by S. 11. 
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I don’t see what you accomplish with it. I don’t see how you benefit 
business by putting it in there, even the little fellow, I don’t see how 
he come out on it. 

Senator Kerauver. Mr. Moody, there are some very large coal com- 
panies being built up these days, are there not? 

Mr. Moopy. Yes, they are merging. They have to in order to get 
reserves and in order to meet the demands of places like your TVA, 
where you have big buyers. We didn’t use to have that. 

Senator Kerauver. Are you not fearful, from the viewpoint of the 
little coal companies, that these very large coal companies might reduce 
their price to some particular customers of the small companies and 
drive the small companies to the wall, without reducing their prices 
to others in that area ? 

Mr. Moopy. Well, we have had that kind of problem for a long 
while, I suppose. But there is no guaranty in the Constitution that 
every company that starts will survive, or that the Senate will see 
that they survive. I mean, there are a lot of other factors that come 
into it. 

We don't feel that there is that problem. Where you get into 
trouble, as I pointed out in my testimony, is that if you freeze kind 
of a level on the thing, then the smaller operators—you see, coal is a 
peculiar product. You cannot produce just the sizes you have a de- 
mand for, as you know, sir. You mine the coal. Then you may have 
a demand for egg, or stove or the larger block, but you may not have 
a demand for your slack. But you can’t mine the block without mining 
the slack. So you have to get the complete run of your sizes and sell 
it as best you can. 

We have what are known as no-bills in the industry, which cause us 
concern. 

Senator Kerauver. Mr. Moody, you are not really concerned with 
some of the little companies, such as I know, down in Tennessee, which 
are in competition with Pittsburgh Consolidated or Pocahontas or 
some of these big companies who are really trying to substantially 
lessen competition, are you 4 

Mr. Moopy. Well, Sen: itor, if you could tell me how this bill will 
help them instead of harm them. ‘I have talked with these fellows s, and 
it seems to us that this thing is a reverse proposition. I don’t think 
it is going to do what you seem to hope that it will do. 

Senator Keravuver. Let me give you an example, and let’s see if you 
think this would help the little companies. Let’s take my city of 
Chattanooga. 

Mr. Moony. Yes. 

Senator Krrauver. Chattanooga is supplied by a number of little 
mines around there, like Soddy 20 miles away, Tracy City 25 miles 
away, all of them small companies. 

Suppose one of these large companies decides, “Well, we want to 

take over the Chattanooga market.” ‘They come in and they find the 
coal dealers in Chattanooga who buy from these small companies, and 
they offer them a very low price that puts the little companies out of 
business. These big companies heard perhaps there was some compe- 
tition there, and they were going to meet it, and they got the price 
way down in that area, without reducing their price, say, over 20 miles 
away at South Pittsburg. But the little companies ‘do not do business 
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over at South Pittsburg. The only market they have is to get their 
prices way down to meet this big company, which means they are go- 
ing out of business. 

This law, I think, would give the little fellow some protection 
against that. 

Mr. Moopy. But, Senator, I think, if I understood your explanation 
earlier—maybe I did not understand it, sir; it is possible that I 
didn’t—I think it was there that you said that whatever the company 
is, if they lowered their price and went into a market, that they would 
only have to lower it where there was that circle of competition. So 
that the big company going into Chattanooga would not be affected 
in its price in Pittsburgh or some other place. They wouldn’t have 
that problem. They would only have it in that area, and only hit it 
in that one place. 

Senator Krravuver. I am talking about primary line injury. I was 
assuming, also, that the big company also sold at South Pittsburg, 
which is just a few miles away. That would be in the general com- 
petitive market so far as the primary line is concerned. 

Mr. Moopy. You are speaking about South Pittsburg, Tenn., and 
I was thinking of south Pittsburgh, Pa. 

Senator Kerauver. Yes. 

Mr. Moopy. I get your point. 

Senator Kerauver. Here you have got 4 or 5 little companies in the 
market at Chattanooga. They, themselves, were not in the market 
over at South Pittsburg. 

Mr. Moovy. Yes, sir. 

Senator Kerauver. The big company has customers in South Pitts-: 
burg, Tenn., and has them, of course, throughout that general area. 
But this comes into one place where the little companies operate. 
Here is some competition it wants to meet, and it pulls its price way 
down. It does not reduce its price in the other first-line competitive 
areas. South Pittsburg, Tenn., or Royston, Ga., or Cleveland, Tenn., 
only in that little area where it wants to run the little companies out. 

Mr. Moopy. Well, I suppose that it could happen. The chances are 
of a big company doing that in that particular area, just don't happen 
to be the way it is. 

Of course, in the old days where we had a tremendous amount: of 
household coal, Senator, domestic, what we called domestic heating, 
there used to be that sort of thing that went into certain towns. and 
so forth, and I suppose that you could in the retailer end. 

But I am not speaking of the retail end of this thing in the coal 
industry, as such. I am speaking more of your second line or your 

sale of bulk coal, whether it might be utilities or industrial plants or 
anything like that. 

Senator Krerauver. Mr. Moody, that was the situation that brought 
about the passage of the Robinson-Patman Act in the first place, 
where Standard Oil and other big companies would go into one com- 
munity and lower the price until they drove the little fellows out of 
business, then they established themselves and they put the price back 
up in that area, and move on to another community. 

Mr. Moopy. Well, I guess the old National Cash Register case is 
probably the classic in that. But that doesn’t work out, especially so 
far as we are concerned, but we come right around the circle on this, 
well, what have we got S. 11 for at all? 
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Why don’t we forget S 11, because it doesn’t seem to add anything 
to the festivities at all, because we were doing all right without it. 

Senator Krrauver. But you have not had very large companies until 
just recently. 

Mr. Moopy. Well, comparatively speaking. 

Senator Krerauver. Under these consolidations, they have become 
very much bigger now. ' 

Mr. Moony. But, you see, we didn’t have big purchasers, either. 
We didn’t have the purchasing of 30-year contracts for a million tons 
a year, either. We didn’t have anything like that. That sort of thing 
was unknown in the industry. 

And, as you are well aware, we had a meeting here not so long ago 
with Senator Morton of Kentucky, and with the people in Florida, 
where we were talking, hoping we could get into that market. 

Senator Kerauver. But the consumption of bituminous coal has 
gone down. 

Mr. Moopy. In total, it has changed; it has been a complete revo- 
lution in the industry, there is no question about it, except a 500 
million ton-year was a good year in most any time in history, in the 
industry. 

Now, when coal represented 90 percent of the energy demand of the 
Nation, that was a different proposition, but it doesn’t do that any 
more. . 

Senator Krravver. I say that is because of competition from oil, 
gas, electricity. 

Mr. Moopy. Well, you and I would be here a long while if we went 
through what happened in the coal industry, and it is not all Robin- 
son-Patman by an awful long ways either. 

You would prolong your hearings in an awful long way. 

Mr. Cuumpris. What is your organization’s reaction to S. 1211, 
which is the Capehart bill ? 

Mr. Mcopy. What does it say? This one here? 

Mr. Cuuments. Yes. 

Mr. Moopy. I have to be frank with you. I have not discussed 
this at full length. 

Mr. Cuumepris. That is what I wanted to know. 

Mr. Moopy. I would rather not offer an opinion. In a short dis- 
cussion of the bill somebody told me I ought to read it and I got a 
copy of it today. There it is and I have read it. I would rather not 
offer an opinion, but just on glancing over it, it seems to take away 
the difficulty of S. 11. 

Mr. Cuvumpris. I wanted to know if your organization is going on 
record either for or against 1211. . 

Mr. Moony. Not on 1211. We are not on record one way or the 
other. As I say, just a reading of it would seem to eliminate our 
objection to S. 11, although I think you had better get rid of both 
of them. ‘ 

Mr. Borton-Smrru. Mr. Moody, I listened to your statement with 
great interest but when I got down to the next to the last paragraph 
I lost you and I wonder if you could perhaps clarify it. 

Could you please clarify the sentence— 

Obviously if price reductions are discouraged as they would be under this 


proposed legislation, the natural tendency would be to get together on prices 
and to eliminate insofar as is possible, competition. 
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Now, sir, could you please explain what you mean by the phrase 
“would be to get together on prices.” 

Mr. Moopy. Yes, I put that statement in there, I don’t know 
whether my counsel approved that one or not, but my own thought 
is that we are human beings, and when you are in business and especi- 
ally if you are in the coal business and you are running a smal] mine, 
it is amazing the things you will do to keep that mine going. 

And it is also amazing that the life that a small coal operator has 
when everybody writes him off year after year after year and he still 
stays in business. Maybe I should have said that the pressure would 
be, once you froze this thing, the pressure would be to try to divide up 
your markets on the part of the producers rather than this free swing- 
ing free market that we have, and we are very proud of the fact that 
we are a free market. . 

We have never asked for any subsidy on the part of the Govern- 
ment for any purpose whatever. So in that instance*the thought I 
was trying to provoke there was that you can push things to where 
you would create the very thing you are trying to stop. 

Mr. Bouton-Smiru. Now to me, sir, the phrase “would be to get 
together on prices” means would be to agree on prices, and that would 
be a direct violation of the antitrust laws. 

Mr. Moopy. There is no question about it, it would if they did, but 
I think that this thing would tend to create that kind of pressure. 
That is what I was saying. 

Mr. Bouron-Smirn. But cartelization of American industry as 
well “ agreement on prices would be in violation of the antitrust 
laws 

Mr. Moopy. Oh, I don’t think there is any question about it at all, 
but Mr. Bolton-Smith, you know every once in a while this coal in- 
dustry of ours has been right flat on its back. We saw the sunshine 
all right because we were looking straight up right on our backs, 
and we happen to be in 24 different States. That means that there are 
48 Senators that have some interest in the coal industry. It means 
that there are over 132 Congressmen that have an interest in the coal 
industry. It means this: That if the coal industry got in bad shape 
and they just could not survive, that you would have the tendency, 
which is a very gradual sort of thing, to produce cartels. 

If you will read in the legislative history of France, and I cannot 
give you the name of the book but I read it not so long ago on car- 
tels—and the reason I was reading it was to take a whack at the 
oil industry. If you will read my testimony before Senator Neely’s 
committee of a year or so ago, we went to quite some trouble to point 
that out—you will find that that is what happened in France, that you 
had a general effort to protect from price and price advantage and so 
forth, and gradually you crystallize that into a certain strata of prices, 
and then with that stratification came the gradual cartelization in 
Germany, in France and in England. I think that if you will hunt 
that out, you will probably find that what I say is exactly true, and 
I think it is a long ways off at this time in the United States, but 
why take the first major step? 

Mr. Botton-Smirn. Just one other question, Mr. Chairman. Were 
you here, sir, when the suggestion was made that the bill might be 
amended by inserting the words “between competitive retail custom- 
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ers of the seller” and if so, did you form any opinion, even a lay 
opinion ? 

Mr. Moopy. That was Mr. King’s comment ? 

Mr. Botron-Smiru. That is right, sir. 

Mr. Moopy. That is what made me comment here a few minutes 
ago about aspirin tablets and so forth. If this is an effort to get just 
on the retail level, the matter of protecting the retailer, then we might 
be talking about something different, but the bill does not seem to 
narrow it down at the present time. 

Mr. Bouron-SmirH. With any such amendment, would not the pro- 
ducer of coal be in a position to assert the good faith meeting of com- 
petition defense in every case except where it tended to create a 
monopoly ¢ 

Mr. Moopy. Mr. Bolton-Smith, I would think from hearing Mr. 
King that that was what he intended with his suggested amendment 
but I would rather not offer my personal opinion on it, but I have the 
same reaction that you did I think. 

Mr. Botron-Smiru. Did you have any other suggestion of legisla- 
tive language ? 

Mr. Moopy. I think it is a useless effort. I think it ought to be just 
forgotten. 

Mr. Botron-Smiru. Thank you, Mr. Chairman. 

Senator Kerauver. Thank you, Mr. Moody. 

Mr. Moony. Thank you, Senator. 

Mr. Charles A. Horsky, National Sand and Gravel Association. 

Mr. Horsky, we are glad to see you. You are attorney for the 
National Sand and Gravel Association ? 

Mr. Horskxy. And the National Ready Mixed Concrete Association, 
Senator. 

Senator Kerauver. Your office is here in Washington ? 

Mr. Horsky. Yes, sir. 

Senator Kerauver. How many members are there of the National 
Sand and Gravel Association ? 

Mr. Horsky. 260, Senator. 

Senator Krrauver. And the National Ready Mixed Concrete 
Association 4 

Mr. Horsky. Seven hundred and twenty. 

Senator Krravver. Are you a member of a legal firm ? 

Mr. Horsky. Yes, sir. 

Senator Kerauver. What is it? 

Mr. Horskxy. Covington & Burling of this city, Union Trust 
Building. 

Senator Keravver. So actually Covington & Burling are the counsel 
for these two associations ? 

Mr. Horsxy. Yes, sir. I do most of the work in the firm for them, 
but the firm is their counsel. 

Senator Keravuver. All right, Mr. Horsky. Do you want te 
proceed ? 

Mr. Horsky. I think I can read this just as easily as I can say it, 
Senator, with your permission. 

Senator Kerauver. All right, sir. 
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STATEMENT OF CHARLES A. HORSKY, ON BEHALF OF THE NA- 
TIONAL SAND & GRAVEL ASSOCIATION AND THE NATIONAL 
READY MIXED CONCRETE ASSOCIATION 


Mr. Horsky. I appear here today on behalf of the National Sand 
and Gravel Association and the National Ready Mixed Concrete Asso- 
ciation, for each of which I am counsel. 

Each organization is composed of a large number of individual 
companies, located in every State of the Union. There is probably at 
least one company, and perhaps several, in each industry in every city 
of over 10,000 population in the United States, and there are many 
in cities much smaller than that. These companies are, by any defini- 
tion, small businesses. Each of these associations, by resolution of its 
board of directors, instructed me to appear and register its strong 
opposition to the amendment proposed by this bill. 

n carrying out those instructions, I believe I can be most helpful 
to the committee by confining my comments to the facts of those two 
industries. Others have analyzed the bill, pointed out its ambiguities, 
posed some of the unanswered and unanswerable questions which the 
proposed amendment would raise, in an area of the law which is 
already unclear to say the least. Those general matters are highly 
important, but it seems to me equally important to point out the adverse 
effect of the proposed amendment on these innumerable small-business 
concerns. 

The impact of the proposed amendment would be somewhat different 
on a ready mixed concrete company than it would be on a sand and 
gravelcompany. Let me, therefore, discuss their problems separately. 

First, then, the ready mixed concrete industry. Let me describe a 
typical siutation. A typical city—let us call it Middletown—has 
three ready mixed companies, who are in vigorous local competition. 
There is a cement company in Middletown, but it is not large enough 
to meet the demands of all three ready mixed concrete companies. One 
of these companies—let us call it A—gets most of its cement require- 
ments from a cement manufacturer in Middletown, and makes only 
occasional purchases of cement elsewhere. The next company, which 
we will call B, gets a portion of its cement needs by purchasing the 
remaining cement available from the Middletown plant, but must pur- 
chase most of its cement from a cement plant located perhaps 100 miles 
awa 

The third ready mixed company, C, can occasionally get some ce- 
ment in Middletown, and occasionally from the plant 100 miles 
away, but must rely for most of its needs on a cement plant 250 miles 
away. All three ready mixed concrete companies, however, now 
pay the same price for their cement, because the distant cement plants 
absorb enough freight to make it possible for them to meet the price 
competition of the Middletown plant. 

You can easily see what would happen if the distant cement manu- 
facturers were forbidden to meet the price of the Middletown plant, 
and required to have a mill price uniform for all customers. Both 
company C and company B, who relied on out-of-city cement, would 
have higher material costs than company A. I need not add that 
freight charges on cement which is a heavy, bulk commodity, are very 
substantial when the cement moves any distance. The result would 
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probably be that neither company B nor company C would be able 
to compete at all with company A. 

This pattern of supply, I assure you, is not peculiar to one or two 
localities in the United States. With cement in tight or short supply 
in many areas, and with the obvious advantages to a cement manu- 
facturer in locating a plant which can supply not just one city, but 
a number of them within a radius of up to 250 miles, the situation I 
have described is general. 

At the hearings on this same proposal during the previous Con- 
gress when the bill did not have its present proviso, it was said that 
the bill would not affect a reduction of prices made to equalize costs of 
transportation. That was a very dubious contention. Each price 
reduction made to equalize delivered costs would have to survive the 
challenge that its effect “may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce in any section of the 
country”—as that may finally be interpreted by the courts. 

Because een was so dubious, the Senate Judiciary Commit- 
tee added a proviso, which now appears in §. 11. That proviso 
purports to do something about this matter of meeting lower prices 
by absorbing freight. It states “that nothing contained herein shall 
be construed to alter the law applicable to the absorption of freight 
or of shipping charges.” 

We certainly agree that a proviso must be contained in the bill. 
This present proviso, however, does not solve the problem. Because 
the bill itself is intrinsically vague as to what it prohibits, the proviso 
is necessarily vague as to what it permits. The proviso does not make 
it clear that the cement companies can continue to meet local competi- 
tion. It says only that whatever the law may be on freight absorp- 
tion, this bill does not change it. It does not enunciate a fixed and 
clear rule. We don’t know, in practical terms, what the proviso 
means. 

In our view, adding a vague proviso to a bill which itself leaves 
open many questions does not answer our problems. We would very 
much prefer that Congress not multiply the present uncertainties, as 
this bill will certainly “do. 

We urge, therefore, that if the bill is to be favorably reported, the 
proviso be changed to make it clear and definite. We would suggest 
the following langu: ge : 

Provided, That it shall not be a violation of this act for a seller, acting 
independently, to absorb freight or shipping charges regularly or otherwise to 
meet in good faith what the seller reasonably believed to be an equally low 
price of a competitor. 

Now let me turn to the sand and gravel industry. The members 
of that industry do not face the pr oblem which haunts the ready mixed 
concrete company—the problem of obtaining basic raw materials from 
distant suppliers. The problem of the sand and gravel aes 
which would be created by this bill is the problem of how to do busi- 
ness at all without exposing itself to prosecution and treble damage 
suits. 

Sand and gravel producers, no matter where they are located, com- 
pete with other sand and gravel companies as well as with companies 
producing substitute materials, such as crushed stone and slag. The 
range of this competition is measured in most instances by the cost of 
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transportation, which in this industry can quickly become greater 
than the price of sand and gravel at the plant. 

In many and perhaps most cases, therefore, a producer must be 
and is prepared to lower his price—or stated another way, to absorb 
some transportation cost—in order to compete successfully with an- 
other producer whose pit or quarry is closer to the customer. The 
consequence is that all producers have a variety of prices to various 
customers. In the terms of this bill, they are constantly facing the 
problem of meeting the equally low price of their competitors. 

So long as a sand and gravel company can meet the equally low 
price of a competitor, as it can under the law as it now stands, that 
company can compete in a reasonable market area. Under the pro- 

osed amendment, however, the legality of each of these prices would 
Eacoins a question for a lawyer, and a question which even a lawyer 
probably would be unable to answer with assurance until a half- 
dozen cases are decided by the Supreme Court 10 years from now. 

Moreover, as I said at the outset, these are small concerns, which 
simply cannot afford to seek legal advice on what would be proper 
and what would be improper in a major part of their daily trans- 
actions. Certainly these companies cannot afford the expense of 
protracted litigation in order to get a judicial answer. 

Again, I should add, the objections of the National Sand and Gravel 
Association to this bill would substantially disappear if the proviso 
were amended as I have already suggested. If the bill, including the 
proviso, is left in its present form, it is strongly opposed to it, for the 
reasons already stated. 

I think I am warranted in adding that the associations do not oppose 
this bill in a purely selfish spirit. For many of their member com- 
panies it may be a matter of their economic survival, and they are 
entitled to be concerned. But in addition, we believe that the public 
benefits by the competition which now exists. 

The committee may be interested to know that the latest statistical 
materia] available shows that the price of sand and gravel remained the 
same in 1955 as it had been in 1954 ($1.05 per ton), and that the price 
of ready-mixed concrete in 1955 ($12.49 per cubic yard) increased 
only slightly from the price in 1954 ($12.28 cubic yard), although 
the price of materials as well as the costs of transporting them to the 
ready-mixed plants both increased substantially in that period. Com- 
petition in those industries is working to the advantage of the con- 
sumer. All we ask is the opportunity to continue to compete—to op- 
erate our affairs as we have in the past. 

I should add only one more observation. It may be said that a sand 
and gravel company need not be concerned, because its sales are not 
usually “in commerce,” within the meaning of the Robinson-Patman 
Act. To some extent, that is true as to sand and gravel companies, 
although it is not true as to the ready-mixed-concrete producers, whose 

urchases of cement are frequently made from cement manufacturers 
in other States. But even as to sand and gravel producers, I need only 
call your attention to the decision in Moore v. Mead’s Fine Bread 
Company (348 U.S. 115 (1954) ), in which the Supreme Court held 
that pricing in intrastate markets might violate the Robinson-Pat- 
man Act when a company has interstate business as well. 

The doctrine of that decision is even now being urged against a mem- 
ber of the sand and gravel industry in a pending case. Since the 
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decision in the Moore case I have no hesitation in saying that both 
industries for which I appear today are fully justified in concerning 
themselves with the fate of this bill. 

We urge that you amend the proviso as I have suggested, or that 
you not report the bill at all. 

Thank you, sir. 

Senator Krerauver. Mr. Horsky, you are a good lawyer, I am sure 
and you are a member of one of the great firms of the Nation’s 
Capital. Do you know of any case in which the absorption of freight 
when done individually and not in conspiracy with other people such 
as we had in the Cement case, or where it was done for the purpose of 
meeting a lawful price, has ever been held to be illegal? 

Mr. Horsxy. Senator, you are directing your question, and I think 
properly so, to my criticism of the present proviso, and I should like 
to say two things in elaboration of what I said in my statement. 

In the first place, during the past decade I would say—perhaps my 
chronology is not quite accurate—the Federal Trade Commission on 
several occasions has given some indication that it might come to 
the point of view that “price” as used in the Robinson-Patman Act 
meant mill net price, the price at the door. 

I don’t know whether it has ever decided a case on that basis or 
not but it certainly has indicated that it might do so. 

The second thing I say is related to that in the sense that if this 
roviso is enacted, stating that nothing in this bill is to change the 
aw, whatever it may be, it indicates that Congress at least is not sure 

whether the present practices of absorbing freight individually and 
without conspiracy and in good faith are legal or not legal. 

You suggest by the very vagueness of your proviso that there may 
be something wrong with it. 

Senator Kerauver. Mr. Horsky, I can only speak for myself. I 
don’t know what other Members of Congress feel or think about it, 
but I do not know enough about all the freight absorption practices to 
say whether all of them are legal or whether some of them may be 
legal. 

I think the Congress should say that all freight absorption prac- 
tices now are illegal, that they would have to know the details of what 
everybody is doing. I do say that so far as I am concerned, that any 
seller, if he is acting independently on his own without collusion, with- 
out a conspiracy such as we had in the Cement case, by absorbing 
freight, or absorbing part freight, whatever he is doing about freight, 
if he is acting independently, and if he is doing that to meet an equal 
rice of a competitor, that he is not violating any decision of the 

upreme Court that I know of or any Jaw that I know of. 

Mr. Horsxy. Senator, it is precisely because I agree with you, and 
because I do not know enough about it either, that I drafted this 
language simply to state what. I understand you are now stating: 
that Congress agrees that a seller who acting independently absorbs 
freight or shipping charges to meet in good faith what he reasonably 
believes to be an equally low price of a competitor ought to be affirma- 
tively assured that he is acting legally rather than left in doubt, and 
as you have drafted the proviso you leave in doubt whether this is 
legal, in my judgment. 

Senator Kerauver. Isn’t your language taken from the report that 
accompanied the Capehart bill, S. 719? 
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Mr. Horsxy. I am not sure whether I copied it or whether I adapted 
it. I know I used the Capehart bill to get some ideas as to how to 
draft it, but I was conscious of the fact that I did not want to say 
that all freight absorption is legal because I think that would be 
wrong. 

I do not know enough about freight absorption practices to be able 
to make a judgment either, but if you are correct in what you have 
just said, it seems to me it would be highly desirable for Congress to 
state affirmatively that it is all right to do this, and then if you want 
to add a proviso that other aspects of freight absorption are not 
changed by this bill, that would be all right. 

Senator Kerauver. What do you mean by “regularly or otherwise?” 

Mr. Horsxy. He would be legal whether he did it in an individual 
case to meet a lower price or whether he regularly did it to meet a 
lower price. 

Senator Keravuver. I suppose that “otherwise” meant that all the 
cement companies ended up with identical bids? 

Mr. Horsxy. Then you have violation of existing law, there is no 
doubt about that. 

Senator Kerauver. Would that be regularly or would that be 
otherwise ? 

Mr. Horsxy. Acting independently qualifies the whole clause. 

Senator Keravver. And then what do you mean by “reasonably be- 
lieved to be an equally low price?” 

Why not just say “in good faith to meet an equally low price” in- 
stead of saying “reasonably believe ?” 

Mr. Horsxy. I have no brief for that suggestion, sir. I think 
“reasonably believed” expressed what I had in mind because I think 
that all you would ever have would be a belief. If it was a reasonable 
belief, he should be protected, but if you want to say as you have in your 
present bill “in good faith to meet an equally low price of a com- 

etitor” I would certainly have no objection to making that change 
in this language. 

Senator Kerauver. Mr. Dixon, any questions? 

Mr. Drxon. I think perhaps you have covered it. 

As I would understand your proviso on this freight matter, Mr. 
Horsky, I believe it wuld. completely overrule the holding in the 
Staley and Corn Products cases ? 

Mr. Horsxy. No, I think not, sir, I think not. I believe people are 
now doing this, if they act independently; at least the companies in 
my industry feel that they may doso. For example, a sand and gravel 
company that is bidding on a project that is nearer to a competitor than 
it is to them, nearer to a competitor’s pit, feel that they can reduce their 
mill price by the amount of the freight they need to absorb to meet 
the competitor’s price which he can make because he is closer. 

I don’t believe that is in violation of the Staley decision at all. 

Mr. Dixon. In those two cases, I think both of those parties were 
acting regularly. You would hold here that by regularly or otherwise 
absorbing this freight, that it would be all right if he reasonably 
believed it to be all right? In the Corn Products and Staley cases, 
they were regularly absorbing freight on a single basic point system 
systematically ? 
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Mr. Horsxy. You have other factors entering into it there. This 
is designed to Paes the man who feels that the sand and gravel 
producer, with his pit here, who is making bids over here and over here 
and over here, he can say as a general proposition “I will meet com- 
petitive prices by absorbing freight any time I have to, to meet 
competition.” 

I don’t mean to imply that he can enter into an agreement with other 
people to do it, and I put my phrase “acting independently” in for 
that specific purpose. 

Senator Kerravuver. Suppose we struck out in your amendment 
“regularly or otherwise” and also struck out “what the seller reason- 
ably believed to be.” Then it would read— 

Providing, That it shall not be a violation of this act where a seller acting 
independently to absorb freight or shipping charges to meet in good faith an 
equally low price of a competitor. 

Mr. Horskxy. I would take that, Senator, as about 99 percent of 
what I have in mind. I am not too sure that I have adequately 
explained to you the “regularly or otherwise,” and I would ask only 
that you consider seriously whether you need to strike that. I don’t 
have any brief for the “seller femaotialt6 believed” phrase at all. This 
is just as good. 

(Off the record. ) 

Senator Kerauver. At the conclusion of the hearing today, Mr. 
Dixon has several statements and a letter which have been submitted 
which will be incorporated in the record. 

Please go ahead and ask your questions and then have Mr. Stone 
start testifying. 

Mr. Bouron-Smiru. Mr. Horsky, I wonder if you would consider 
it fair to say that you believed the proviso is a restatement of the 
existing law with respect to the absorption of freight or shipping 
charges. 

Mr. Horsxy. I intended to so state. 

Mr. Boutron-Smitru. That is what I gathered. 

Mr. Horsxy. Yes. 

Mr. Botron-Smirn. Are there any cases that you had in mind in 
that connection in supporting that conclusion other than the Corn 
Products and Staley cases ? 

Mr. Horsxy. I confess, sir, I did not do that amount of research. 
I have not any cases I can give you. I would be glad to try and supply 
some if you would like them. 

Mr. Boutron-Smiru. That would be very helpful, but I gather it 
Was asa result of your generalized legal training ? 

Mr. Horsxy. That is right. 

Mr. Dixon. Mr. Horsky, there is one thing that puzzles me. Let me 
see if I understand you correctly. 

With this proviso that you have in your statement on page 5, do 
I understand you correctly that you are of the opinion that you only 
have to absorb this freight to a customer on a selective basis, or would 
you have to absorb this freight to all your competing customers ? 

Mr. Horsxy. On a selective basis. 

Mr. Dixon. You would stand for the right then to, in a sense, 
discriminate by that amount of freight absorption between your com- 
peting customers ¢ 
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Mr. Horsxy. What I am trying to say is that a producer should be 
allowed to compete if he feels that it is in his interest to meet a 
competitor’s lower price, by reducing his price by the amount of 
freight in order to meet that competition. 

I do not think he should be required to do that every time he wants 
to bid on a particular job. 

Mr, Drxon. If he did that to one customer and he had competing 
customers in the same trade area or locality, would he have to make 
that same amount of absorption which would reduce the price to 
those other competing customers ? 

Mr. Horsxy. You see, in the industry that I am speaking about, 
that situation does not exist. You don’t have customers in the sense 
that you have people to whom you regularly sell a hundred pounds 
of sand. This is a matter mostly of individual prices to projects. 
Somebody is going to build a building. It may be 10 miles away, it 
may be 314 miles away, it may be right beside your plant. 

Sometimes you will feel that you can absorb enough freight, even 
if it is 10 miles away, to bid on it. 

Sometimes you may feel that the price that the man is going to get 
from another person whose plant is right next door is so low that you 
cannot absorb the freight to do that. 

Now it is not a matter of discrimination against customers. It is a 
matter of making a business judgment as to whether you want to meet 
a price in order to try and get the business that is available. This is 
not a retail operation in the sense that you are talking about selling 
cornflakes or drugs. 

Mr. Drxon. If I understand you correctly, there would be no com- 
petition on that secondary level that you are talking about. You are 
aiming at one job? 

Mr. Horsxy. That is right. 

Mr. Dixon. Getting back to S. 11 generally, and away from the 
freight question, what do you have to say or what is your position 
relative to this proposition—do you believe that a seller should have 
the right to discriminate in price to one buyer in good faith to meet 
competition, even though the effect would substantially lessen 
competition or tend toward monopoly ? 

Mr. Horsxy. I wish you had not used the words “discriminate in 
price” because you have sort of given a cloud to the question before I 
start to answer it. 

Mr. Drxon. I must use the word “discriminate.” 

Mr. Horsxy. “Distinguish,” let’s say. 

Mr. Drxon. Before we get to the amendment there must be first a 
discrimination in price in commerce that substantially lessen competi- 
tion or injuries, prevents, or destroys competition. That must be 

roved. If that burden is carried, then the good-faith defense will be 
interjected in a lawsuit. 

Mr. Horsxy. Yes. 

Mr. Drxon. So my question is—do you hold to the proposition that 
a seller should have the right to discriminate in price between com- 
peting customers on the basis that he is doing so in good faith to meet 
some other competitor’s price, even though by this discrimination it 
would actually result in provable injury to a substantial lessening of 
competition ? 
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Mr. Horsxy. I think my answer, Mr. Dixon, is “yes,” because I see 
no escape from that result if you are going to have competition at all. 
You recognize that implicit in your question is the fact that there 
has already been a lower price. 

There has already been a price quoted to this supplier, this customer, 
which is lower than the challenged manufacturer’s regular price, so 
that the market is already disturbed, and his customers are going to 
have to compete with a lower price, whether he meets it or not, 
somewhere. 

There is a price. In other words, we are assuming a good-faith 
situation where there is a price proved, firm, legal and all the rest of 
the things that we are talking about. 

Otherwise the bill does not have any application. : 

Mr. Dixon. We must assume that a seller has several customers in 
the same area. 

Mr. Horsxy. That is right. 

Mr. Dixon. We must assume that he has sold to one of these cus- 
tomers, on the basis that he is doing this in good faith to retain that 
customer’s business, and you must assume that by doing that, that this 
is injuring these other competing customers. 

Do you stand for that ? 

Mr. Horsxy. What I was trying to Say is this: Let’s call the cus- 
tomer that gets the lower price customer A. Customer A has already 
got a lower price from somebody. We are assuming that because 
otherwise the bill has no application. So customer A will buy this 
widget that the manufacturer is selling at a lower price. The other 
four customers of that manufacturer in that area are going to be in- 
jured, whether the manufacturer of widgets that we are talking about 
sells him at the lower price or not, because they are going to have to 
compete with a lower price that customer A is getting from somebody 
else. 

Mr. Dixon. You are assuming that customer A has already got that 
price; aren’t you? 

Mr. Horsxy. I am assuming that it is a good faith meeting of a 
price, which means that he has been made a firm offer, and that he will 
buy it from the other person unless the manufacturer reduces his 

rice. 
r You have got to assume that this is a good-faith meeting of compe- 
tition, because as I say, otherwise the bill has no application at all. 

If it is not good faith we don’t have any problem. If he is going to 
get the lower price, the other four people are going to be injured, and 
it seems to me that in order to have competition, you have to postulate 
that kind of injury. 

If you are ever going to have price fluidity so that you can actually 
have competition, which mostly is price competition, you are going to 
have to allow the situation where A is going to get a lower price and 
other people are going to suffer from it. 

Kither they meet it or they do not meet it. 

Mr. Drxon. What restrictions or test would you recommend to the: 
committee ? 

Mr. Horsky. In that situation ? 

Mr. Drxon. Yes. 
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Mr. Horsxy. I think that the good faith meeting of the price, the 
emphasis on good faith, is all the protection that you need, and as one 
of the witnesses said early last week, you appreciate that I think in 
only two cases in the Trade Commission has anybody yet succeeded 
in proving good faith in this situation. 

The problem of trying to defend yourself under the good-faith de- 
fense as it now exists is practically insuperable. 

Mr. Dixon. You are assuming the many times that the Federal 
Trade Commission did not bring a lawsuit there? You are over- 
looking those innumerable instances where perhaps the Federal Trade 
Commission did not bring a lawsuit ? 

Mr. Horsxy. I agree there may be very many instances where there 
was good faith meeting of competition, but when you put up to me the 
situation such as the gasoline dealers whom I heard testifying last 
week, I see no actual solution to that at all. 

Mr. Dixon. Senator Wiley, Mr. Horsky has made his statement and 
we have asked him a number of questions. 

I had just about exhausted my questions. I don’t know whether 
these other gentlemen have any, but we were going to hear Mr. Stone 
from your home State. 

Senator Witery. All right, Mr. Stone, will you come forward, 
please ? 

You have a brief that you prepared, Mr. Stone? It seems that the 
committee has heard major refiners, jobbers, and dealers but no small 
refiners. You claim to be in that latter category, a small refiner. 


STATEMENT OF E. M. STONE, PRESIDENT, EMPIRE PETROLEUM CO., 
DENVER, COLO. 


Mr. Stone. We think we are a small refiner. 

Senator Witry. Are you willing to file your statement ? 

Mr. Strong. That is right; yes, sir. 

My name is E. M. Stone. [am president of Empire Petroleum Co., 
Denver, Colo. We operate two small oil refineries—one at Denver 
and the other at Sheboygan, Wis. 

Having less than 500 employees, we are qualified as a small business, 
for the purpose of selling petroleum products to the Military Petro- 
leum Supply Agency. 

I come before this committee under two conflicting positions which 
I have been unable to resolve. 

In the first instance, I am very reluctant to oppose any legislation 
which might be for the benefit of small business. I appreciate, and I 
am very grateful for, the good efforts being put forth by many Sena- 
tors and Congressmen in behalf of small business. 

At every possible opportunity, I desire to do all that I can in behalf 
of legislation which will be beneficial to such small business. 

In the second instance, after a detailed study of this Senate bill 
No. 11, and based on my experience over a period of more than 20 
years, I am now thoroughly convinced that this Senate bill No. 11, 
and its companion bill in the House, will do far more harm to small 
business than good. 

If I did not feel certain of this, I would not be here in opposition 
to this proposed legislation. 
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I have read and reread this Senate bill No. 11 many times and I still 
do not know the meaning of certain parts of it. It seems to me that 
part of this bill is so uncertain and indefinite as to require interpre- 
tation by the courts before anyone will know its meaning. 

Due to the fact that I am not a lawyer, I had one of our lawyers 
make a research and detailed study of this bill, the Robinson-Patman 
Act, and several court decisions related thereto, including the recent 
decision of the United States Supreme Court involving the Standard 
Oil Company of Indiana. 

This examination was helpful in clearing up part of the confusion, 
but to a much greater degree it further confirmed my opinion that this 
legislation, as now proposed by Senate bill No. 11, can only result 
in great confusion and uncertainty in the distribution and sale of 
petroleum products. , 

This condition could, and in my opinion will, result in financial 
ruin and disaster to a major part of all jobbers and dealers in petro- 
leum products. 

If this bill is enacted, the good-faith defense, as now existing in the 
Robinson-Patman Act, recently upheld by the Supreme Court, would 
be completely removed as a defense. 

If this good-faith defense is not available to suppliers of petroleum 
products, it is hard to conceive of any method whereby any petroleum 
jobbers and dealers could be given the vitally necessary financial pro- 
tection in case of subnormal markets of a local nature. 

Without this financial protection from the suppliers or refiners of 
petroleum products, few, if any, jobbers and retail dealers could sur- 
vive disastrous price wars, even though the victims of such price wars 
are not in any way responsible for same. 

It will require months, and perhaps years, for the courts to interpret 
and clearly define the meaning of this proposed legislation, if it is en- 
acted into law. 

In the meantime, it does not seem to me that any supplier or refiner, 
large or small, could take the chance of reducing prices to meet com- 
petition in good faith, regardless of the circumstances or how local 
the situation might be. 

It must be realized that the Federal Trade Commission might claim, 
under the proposed legislation, that any price reduction for the pur- 
pose of protecting a local jobber or dealer who is involved in ruinous 
price-cutting competition would have the effect of “substantially to 
lessen competition or tend to create a monopoly in any line of com- 
merce, in any section of the country.” 

It is also possible that the courts might uphold any such claim or 
contention of the Federal Trade Commission. 

The above-quoted part of the pending Senate bill No. 11 is, of 
course, the most uncertain, most indefinite, and most dangerous part 
of the proposed legislation. 

Without this provision, there would be little, if any, change from 
the existing status under the recent Supreme Court decision, in the 
vase of the Standard Oil Co. of Indiana, and with it in this prop sed 
legislation, if it is enacted into law, I can see what appears to me to 
be certain disaster and financial ruin for many thousands of petroleum 
jobbers and retail dealers. 
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In all probability, the greater proportion of these jobbers and deal- 
ers will not be responsible for the price wars, which might be their 
financial ruin, without their suppliers’ financial protection. 

Price wars are almost always started by a very small portion of the 
industry who try to take an unfair advantage of competitors. 

In my experience of more than 20 years in oil refining and market- 
ing of petroleum products, I cannot recall a single instance where a 
major oil company started a price war, and, to the best of my recol- 
lection, such price wars have always been commenced by independent 
dealers. 

I have no authority to speak for any refiner except Empire Petroleum 
Co. However, I firmly believe that the great majority of all refiners, 
both large and small, will concur in my opposition to this proposed 
legislation. 

f this proposed legislation is enacted into law, so far as Empire 
Petroleum Co. is concerned, I see no course to follow except to sonia 
all financial assistance to any of our jobbers and dealers, in cases of 
Peers competition, irrespective of the consequences to any such 
jobbers and dealers. 

This is not the policy we desire, but it seems to me that our company 
— have no other choice if this proposed legislation is enacted into 

aw. 

In conclusion, I wish to call your attention to the fact that this pro- 
posed legislation, if enacted into law, will not seriously injure any 
refiners, large or small, but it could be disastrous to the greater portion 
of petroleum jobbers and dealers. 

I, therefore, urge this committee, and especially the sponsors of this 
proposed legislation, to seriously consider the dangers involved to 
small-business men who make up most of the jobbers and dealers. 

In your eagerness to help small business, I urge that you do not 
create more serious obstacles and burdens than small business now has 
to endure. 

Senator Witry. What is your position as to the bill? Are you for 
it or against it? 

Mr. Stonz. Weare against it, Senator. 

Senator Wier. You set forth the reasons in your opinion ? 

Mr. Stone. That is right. 

Senator Witey. Have you had the advice of lawyers ? 

Mr. Stone. Our own corporation counsel. 

Senator Witey. What is his name? 

Mr. Srone. William R. Loeffler. 

Senator Wizey. Briefly, what is his position as to why the suggested 
bill should not be passed ? 

Mr. Stone. Briefly it is that it would create so much confusion in the 
distribution of petroleum products as to make it impossible for a sup- 
plier or a refiner to give the necessary protection to a jobber or a re- 
tailer in case of a disastrous price war. 

We feel that it would create so much confusion in the industry that 
no supplier, including ourselves, would be in a safe position to give 
what we call financial protection to dealers in case of subnormal or 
disastrous price wars. 

We do not feel that it is going to be as serious an injury to refiners 
or suppliers as it is to the jobbers and the retail dealers. 

I have pointed that out very thoroughly in this brief, I think. 
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Senator Witzey. Of course, that is a conclusion. Can you tell us 
just how that would work? You say that it would be more detrimental 
to suppliers and the dealers than it would be to you; is that right? 

Mr. Stone. We feel that that is the case because, as we understand 
this bill, we would not be able to grant any person a more favorable 
price, regardless of the competition or the circumstances in which he 
might find himself, than we would all other customers, and, without 
that protection, some jobbers and dealers, based on past experience 
and past history, could not survive. 

Senator Witey. You mean in a given area he would have to treat 
then all alike? 

Mr. Stone. That is right. If I could make some specific compari- 
sons, our Wisconsin plant is situated in Sheboygan. If a price war 
were to develop in the city of Sheboygan, we would feel that we would 
want to protect and give a lower price to dealers during the existence 
of that price war, to keep them in business, keep them as our customers 
for the future. 

If, however, that price war did not exist in Appleton or Green Bay 
or other towns, we would not feel obligated to take a low and perhaps 
a losing price for the entire area just in order to help the people in 
Sheboygan. 

Senator Witzy. How far is Appleton from Sheboygan? 

Mr. Stone. Some 40 miles, as I recall it. 

Senator Wirry. And Green Bay ? 

Mr. Stone. About 50 miles; perhaps 60. 

Senator Witry. You feel if a price war were started in your town, 
that the bill now before us would require you to extend the same con- 
sideration to your dealers in those two cities, if there were no price 
wars there ? 

Mr. Srone. That is our understanding. 

Senator Wixry. Is that what you have been advised ? 

Mr. Stoner. Yes, sir. 

Senator Witey. Did they advise as to how the bill might be clari- 
fied? Why would you stop at 40 and 50 miles? 

Mr. Srone. I might read you one final paragraph in here, if I am 
permitted, that might explain that position. 

Senator Witry. Go ahead. 

Mr. Stone. If this proposed legislation is enacted into law, so far 
as Empire Petroleum Co. is concerned, I see no course to follow except 
to refuse all financial assistance to any of our jobbers and dealers in 
case of price-cutting competition, irrespective of the consequences to 
any such jobbers and dealers. 

This is not the policy we desire, but it seems to me that our company 
would have no other choice if this proposed legislation is enacted into 
law. 

Senator Wirey. I think you have hit the crux of the matter. We 
have had a great deal of testimony along the same lines, and the posi- 
tion of counsel here is that that isn’t correct. 

Do you have any questions of the gentleman ? 

Mr. Drxon. Yes, sir. 

Mr. Stone, you haven’t been here during all of the hearings, of 
course. 

Mr. Stone. No; I wasn’t here until today. 
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Mr. Dixon. A recent decision in the Enterprise case has been very 
prominently mentioned. In that case the court, in trying to determine 
where the competitive injury was, reduced it, I believe, to something 
like 6 to 9 filling stations. 

I have heard the chairman, who is one of the sponsors of this bill, 
and [ think I fairly reflect what he told other witnesses here, that cer- 
tainly that is not his intention nor is it his understanding of the law 
that it would be incumbent upon you as a seller to reduce your price 
to everybody that you sell to if you had to reduce it to one. 

The law would require you to reduce that price to only those com- 
peting customers that had been substantially affected by the reduction 
to the one. With that understanding, let me ask you this question: 
Assume that that is the law, that in the case of a price war as you 
referred to it, and one of your stations to whom you had sold told 
you that he had been offered a 4-cent better price, and in order to keep 
that customer you meet it, assuming that the law only required you to 
give that same price to your other dealers, that were reasonably in 
that area, in that same trade area that could be proven to have been 
affected by that price to that one station of yours, would you still op- 
pose the law ? 

Mr. Stone. You have so many conditions and “ifs” on it. If that 
was clearly decided to be the law, it would be an entirely different 
situation from what we understand it to be now. 

Mr. Dixon. I understand the law to be as I have told you, sir. 

Senator Winter. I might say that others don’t. 

Mr. Stone. I can assure you that other lawyers don’t agree with that. 

Mr. Drxon. As I would understand it, we have had very clearly 
demonstrated here that most of the witnesses we have heard thus far 
have been told by their lawyers that they would have to reduce the 
price to everybody to whom they sell. I might ask you whether your 
lawyer cited any legal case to support his statement when he told you 
that ? 

Mr. Srone. That is the crux of the whole matter. He can’t find 
anything to substantiate it one way or the other, and my argument, 
my whole contention on this thing, is the uncertainty that this law will 
throw into the entire petroleum industry. 

If I had had a chance to read all this statement, I could show you 
just what our reasoning is on it. It is not so much what it might do. 
It is the uncertainty. 

And I mention in here that it will take months and perhaps 
years for the courts to determine what this new language means in 
this act, during which time we are in an uncertain position as to the 
meaning of it. 

Mr. Cuumeris. Mr. Chairman, I think the point that Mr. Stone 
is trying to bring out, I think it has been stated at these hearings that 
each case is in itself a separate case, and the court will look upon the 
facts in those cases, that particular case. 

Now, nine stations might be all right in the Enterprise case, but we 
had these gasoline dealers from Norfolk come up and say that they are 
getting a certain price from their Esso jobber all over Norfolk, but their 
complaint was that in Portsmouth, which is a city across the river or 
across the bay, it is 2 cents cheaper, and that was their complaint. 

Now, the thing came up again in the Birmingham, Ala., situation. 
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Senator Wirry. I had that in mind, I might say. I said there was 
a difference of opinion, and I wanted to ask this question. 

Your lawyers probably had in mind a situation such as you have 
described, a siutation such as prevailed in Detroit where there were 
only a few stations that were given, and it was said that possibly that 
if this new bill were law, that it would be a violation, as I understand 
it. 

Did your lawyers give you any suggestion as to how to clarify this? 

Mr. Stone. No, sir, we can’t figure how to clarify it. 

Senator Witney. You mean that clearheaded Wisconsin lawyers 
can’t find answers ? 

Mr. Stone. The new language in the bill is the confusing part to 
us. Of course, without that, there would be no necessity for the bill. 

I would like to call your attention to one thing further, Senator, on 
my position here. 

As I state in here, I come before the committee under two conflict- 
ing positions which I have been unable to resolve. 

in the first instance, I am very reluctant to oppose any legislation 
which might be for the benefit of small business. I appreciate and 
am very grateful for the good efforts being put forth by many Sen- 
ators and Congressmen in behalf of small business. 

At every possible opportunity, I desire to do all that I can in behalf 
of such legislation which will be beneficial to small business. 

Then I go on to explain in here that I can’t see that the confusion 
that in our opinion is certain to result from the meaning of this bill 
is justified. 

n other words, in a few sentences, I know we have a disease but 
I’m afraid the remedy is worse than the disease. 

Senator Wier. I think you have made your point very clear as 
to what your position is. It is the same as others. 

Are there any other questions you want to ask? 

Mr. Dixon. | think that is all, sir. 

Senator Kerauver. I’m sorry I came in a little late and I didn’t 
understand all of Mr. Stone’s position. 

Senator Wirry. He is an independent refiner. 

Senator Kerauver. I see you run one refinery at Sheboygan and 
one at Denver. 

Mr. Srone. That is right. 

Senator Krerauver. And you have jobbers that you sell to? 

Mr. Stoner. Jobbers and retail dealers, consumers. 

Senator Keravuver. You also sell directly to some retail service 
stations ? 

Mr. Stone. That is right. 

Senator Witey. Do you have any stations of your own? 

Mr. Sronr. No. 

Senator Kerauver. Do you sell in the same section to jobbers at 
different prices ? 

Mr. Stone. You mean in 1 State or in 2 States? 

Senator Krerauver. No; in any one State. I mean, the jobbers in 
Denver are pretty far from your jobbers in Sheboygan. 

Mr. Stone. That is right, and a different price structure. 

Senator Kerauver. Do you differentiate between your jobbers in 
Wisconsin that you sell to ? 
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Mr. Stone. Not except in cases of price wars. In cases of price 
wars or what we call—— 

Senator Kerauver. The price war would be in an area. You have, 
say, two jobbers in an area where there is a price war. You would 
sell both of those at the same price / 

Mr. Stoner. Oh, yes, the same price, but the question is what is 
that area? Is it the whole State of Wisconsin? Is it the city of 
Sheboygan ? 

Senator Kerauver. Of course, we have been into this a good many 
times. The areas I would attempt to define would rest upon these 
facts. 

Let’s say you have two jobbers in one area. If they were competing 
with one another so that if you gave one such a price that you would 
drive the other out of business, then you might be in trouble. 

But if elsewhere where you have a third jobber in an area who 
is not competing with the other two jobbers, then you could have a 
different price as to that third jobber. 

Mr. Srone. Senator Kefauver, if we could just be assured that 
we could do business on a basis of equal price to every customer during 
normal price conditions, eliminating price wars and so forth, we 
would not be opposing this bill. 

But we can’t read into this Jaw and have an understanding that we 
can reduce prices to one customer who is laboring under adverse sub- 
normal, perhaps losing price conditions, and at the same time charge 
the other customers in normal areas where they are getting a normal 
profit at the regular price. 

If such were the case and if the courts had decided, if it was clear 
enough in this act, that that condition existed, I don’t think I would 
be here opposing it. 

Senator Krrauver. Mr. Stone, you wouldn’t want to reduce the 
price to this one customer and not reduce it to another customer in 
a different area unless it was only this one customer who was being 
adversely affected, would you? 

Mr. Stone. That is right. 

Senator Keravuver. Then without getting into detail, it would look 
to me as if they would be in different areas, because there is a distressed 
situation in one area where you want to reduce the price and the other 
area is not in distress and has no price war. 

Mr. Sronr. But do we have that right under this proposed legisla- 
tion? Wecan’t see it. 

Senator Wixey. I don’t know if you were here but he raised that 
question on, was it the Alabama case ? 

Mr. Cuumpris. Mr. Dixon used the Enterprise case stating that 
nine gasoline stations would be considered an area in that particular 
case, and the courts have held that each case must be judged on its 
own merits, so it might be nine stations in the Enterprise case, but the 
boys who came here from Norfolk stated that Esso gave them the same 
price all over Norfolk, but what they were complaining about, they 
gave it 2 cents cheaper in Portsmouth, and they felt they weren’t get- 
ting proper protection. 

The question then is, and what Mr. Stone is worried about, is that 
the court is the one that is going to determine the area and he doesn’t 
want to be in the position of guessing wrong on what the area is and 
what the area isn’t. 
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Senator Krrauver. You weren’t here when these Norfolk gas dealers 
testified, were you ? 

Mr. Stone. I just arrived last night, Senator. I am sorry I wasn’t 
1ere. 

Senator Kerauver. Their testimony was that in their area, where 
Portsmouth is separated from Norfolk by a bridge across the river, 
they were complaining because certain of the refineries had given 
a 2-cent lower price in Norfolk than they had in Portsmouth. 

Mr. Cuumeris. They cut it two more in Portsmouth. 

Senator Kerauver. There was a 2-cent differential between Ports- 
mouth and Norfolk. 

Would you have any situation like that with your company ? 

Mr. Strong. Not as a usual thing. 

Senator Wiuxy. He raised the question, Senator, because I know 
so well what he is talking about, he said that Green Bay is 50 miles 
away from Sheboygan and Appleton was 40 miles away. 

He sells to folks in each of these cities. If there were a price war 
on in Sheboygan, he interprets it and others have that that might be 
constituted an area. 

Or, for instance, there might be a city across the lake. You have got 
a lake there that is 10 or 15 miles wide. On one side is Neenah, 
Kenosha, and over on the other side is Appleton or whatever you want 
to call it, another city, and war started one place, would he have to 
treat those people alike in that area. 

I think the question of area shouldn’t be left, if this should be the 
law, to simply court definition. I think, as you said there and as I 
brought out the first day, supposing that here is one area and in here 
someone is selling at a reduced price and he has three dealers in there. 
He gives those three dealers the ability to meet the cutthroat, but you 
see one of those dealers is living right out there on the outside of this 
area here, and over here is the highway and that fellow getting the cut- 
rate in selling competes with this one over here, so how far is it going 
some have said. 

It isn’t illogical. It is perfectly logical. It may seem to be extend- 
ing the thing too far but I don’t think it is. 

I have seen these wars start in one community, go to another one 
and become a regular chain. That is what you have down in this 
other place. 

I think the point he is making is one that we must thoroughly con- 
sider. We have argued it with so many witnesses here that we know 
what his position is. 

It is something that these little business men have a right to fear, 
there is no question about that. It would put you out of business 
if you got into something that you had to cut the price all over to 
meet certain competition. 

You are a pretty good draftsman. I couldn’t help thinking of it 
today. 

“Tn any line of commerce in any section of the country”—does that 
limit tend to create a monopoly “in any section of the country”? 

Mr. Drxon. It must be determined by the factual finding. That is 
consistent with section 7 of the Clayton Act. It is identical. 

Senator Winey. I realize the language is the same, but I am saying 
now because what you are doing is changing really the question of 
proof, I mean the matter of good faith. What does “any section of 
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the country” refer to? Could this language affect a monopoly over 
here? 

Mr. Drxon. It is where the trade area is, sir. In gasoline it might 
be within the city limits. In others it might be ina county. In other 
words, this law transcends all industries. It would be wherever the 
facts would actually determine it, and the burden would be upon the 
enforcement agency to spell out that trade area and prove that it was 
affected in that area. 

Senator Winey. I realize there you go again into trade area. There 
is a trade area in New York City; there is a trade area in a town of 
10,000. 

What about a trade area in a town like Chicago? Is it limited to 
the south side, north side, east side, west side, or all the sides in 
Chicago ¢ 

Mr. Drxon. If you tried to delimit it in this legislation, would 
you get it? In other words, it is left up to the enforcement agency 
or the court. 

It is tried in the administrative side in the Federal Trade Commis- 
sion, on the straight court side in the district courts, and it must be 
satisfactorily carried as a burden before those tribunals for it to be 
sustained. 

It isn’t happenstance. It is a very hard burden to carry. It isa 
very difficult burden to put together. 

It must be done by concrete evidence to show, for instance, in gaso- 
line stations that by not giving this same price concession to someone 
10 miles away, you must show that that man’s gallonage perhaps fell 
off 50 percent. If his gallonage did not fall off, you could not show 
that he was affected. It must be something, tangible evidence that 
must satisfy you as a judge. 

Senator Wirry. I have seen so many judges that I wouldn’t dis- 
agree with and some I would disagree with as to interpreting language. 

Mr. Drxon. May I point out one of the safety factors, for instance, 
at the Federal Trade Commission. The Federal Trade Commission 
is an administrative agency, as you know. Its orders never become 
final unless they are reviewed by the courts under the Clayton Act. 

Then if the court takes it on review, it will review the decision and 
then lend its order to that of the Commission, and for the first time 
the order then becomes final. 

So you might say under the present Clayton Act procedures today 
as it exists, there must be one law violation that is proven. Then the 
Commission finds it and issues its order. 

Then there must be practically another law violation before you 
get into the court on an enforcement program of that order. 

Senator Wirry. I understand we are going to have the Commis- 
sioners up here, and I understand also that they are not very favor- 
ably inclined, so they rather agree with the gentlemen here as to the 
inadvisability of getting something like this on the books. 

Again, I must state my position because I think I am one of the 
committee here who feels that there is a sickness. If we can find the 
appropriate medicine we want to find it, but we don’t want to kill 
the patient in searching for the medicine. 

Again, Mr. Chairman, I want to get more facts even on the oil 
proposition. What I heard the other day as to the gas dealers who 
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were suffering, I want to hear the rebuttal testimony and I went to 
hear the other testimony so that I don’t go off half-cocked on what I call 
rather slim factual, but rather strong, opinion evidence. 

I think I have made myself clear so that no one will say I want 
harm to come to small business. I have been a small-business man in 
my day myself, but I am out of that now, thank the Lord. 

Senator Kerauver. You can see you have a Senator here from 
Wisconsin who likes to get to the bottom of all these problems with a 
desire to get knowledge and information so that he will have a factual 
situation upon which to base any decision he makes. 

Mr. Stone. Senator Kefauver, I know you are all acting in good 
faith. You are trying to do something for small business, but the 
question I raise here is whether or not you are accomplishing what you 
are trying to do. 

I would like to make two other observations here if I could. One 
of them is on Senator Wiley’s question of the trade area, in our 
particular case our trade area is the State of Wisconsin. 

I have never known a gas war to exist throughout the whole State 
of Wisconsin. I am much more familiar with Colorado because we 
have been there in business for over 20 years. 

I have never known a gas war to exist throughout the State of 
Colorado. Still our customers are throughout the State. 

That gets down to the question of what is that area. If we knew 
what that area was, it would be easy enough to determine whether you 
were in violation. 

Maybe I am repeating something that has gone on before, because I 
haven’t attended these hearings, ‘but I just wonder if anyone has 
brought up the thought or the possibility of removing the treble 
damages part of the Clayton Act. 

This bill wouldn’t be nearly so objectionable if they had to abide 
simply by court orders. 

In other words, if the Trade Commission could issue an order and 
stop discrimination, if that would be enforced by court orders just 
like an injunction, without that treble-damage penalty, but here we 
may go along for a period of years before it is determined that we are 
in violation. 

Then all of a sudden a small business is hit with a big damage suit. 

In our particular case we would be perfectly agreeable to abide by 
the final decision of the Federal Trade Commission affirmed by the 
courts, but we don’t want to, 3 or 4 or 5 years from now, find out that 
we have got a million dollar ‘judgment against us. 

Mr. Cuumprtis. If you guess wrong on what the trade area is. 

Mr. Sronr. If we guess wrong. “Here we are a little concern, a 
million dollar judgment might put us out of business. 

We are guessing on what the final decision is going to be. 

Senator Winey. You have made a point we haven't had before on 
this. 

Mr. Stone. Of course, I realize no law is any good unless there is 
some way of enforcing it, but if that penalty could be removed from 
small business, I think. you would get away from a lot of the objection. 

Mr. Dixon. I think it ought to be pointed out to Mr. Stone, Senator 
Wiley, that a cease and desist order by the Federal Trade Commission 
Is not a decree in the sense of a court. You don’t automatically go to 
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court and sue for treble damages based on a cease and desist order, 
so that is another check in his favor if he is worried about it. 

Senator Kerauver. In other words, you can’t just take the cease 
and desist order and make a case on that ? 

Mr. Drxon. That is right. You must prove your own case. 

Mr. Sronz. Yes, but as I understand it at present, under the Clayton 
Antitrust Act and Robinson-Patman Act, that any individual who 
is damaged can sue for treble damages. 

Senator Keravver. That is true in all of the antitrust laws. 

Mr. Drxon. That is right. 

Mr. Stone. That is the serious part of this thing. It is not that we 
or any other business wouldn’t - agreeable to abide by the court 
decision and even the Federal Trade Commission. 

Senator Witry. That was meant as a whip, and it should be a whip 
for those that violate it. 

On the other hand, it shouldn’t be a weapon to help paralyze small 
business. 

Mr. Stone. That is right. 

Senator Winey. Because if small business in this country is para- 
lyzed, God help the American economy, because it is not simply the 
money that is involved but there are hearts and minds by the millions 
that are involved in small business. 

My own experience has been with them right back in our State, sir, 
that they are very fearful about the treatment, some are in the food 
line, some in the drug line, and even some in the gas line, but whether 
that is more fear than reality based on facts is another question. 

We are seeking to find the light, and again I repeat, it is a question 
of curing an illness without killing the patient. 

Senator Kerauver. Mr, Stone, we appreciate your statement. 

Mr. Sronr. I appreciate the time that you have given me. I wished 
T could come in and support the bill as it is because I am thoroughly 
in harmony with the motive. 

Senator Kerauver. We stand in recess until further call of the 
Chair. 

(Whereupon, at 5:30 p. m., the committee adjourned, to reconvene 
subject to the call of the Chair.) 
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Unitep States SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MoNnopoLy 
OF THE COMMITTEE ON THE JUDICIARY, 


Washington, D. C. 


The subcommittee met, pursuant to recess, at 10:15 a. m., in room 
457, Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senators Kefauver (chairman), O’Mahoney, and Dirksen. 

Also present: Paul Rand Dixon, cocounsel and staff director; Dr. 
John M. Blair, chief economist; Philip Layton, attorney; Peter N. 
Chumbris, counsel for the minority; and Carlile Bolton-Senith; coun- 
sel to Senator Wiley. 

Senator Kerrauver. Before starting our hearing this morning, I 
want to take this opportunity to pay a deserved tribute to the Commis- 
sioners of the Federal Trade Commission on the report of the Com- 
mission on Industrial Concentration and Product Diversification in 
the 1,000 largest manufacturing companies as of 1950, which I have 
just received. I haven’t had a chance to go over it closely, but I can 
see it is a very important study. It is a study that will be very in- 
formative and helpful to a great many agencies and to the public 

enerally. I congratulate the Commission upon this accomplishment. 
it is the kind of work that I hope the Commission may continue in 
the future. It certainly represents a tremendous effort. Congress 
relies upon the Commission for information of this kind as does the 
general public, and you certainly deserve to be highly complimented 
upon having completed this very useful and constructive study. 

Our first witness this morning will be the Chairman of the Federal 
Trade Commission, Judge John W. Gwynne. 

May I take this opportunity of saying while I personally disagree 
with some of the views that I know the Chairman is going to present 
in connection with S. 11, I have a very high respect for Judge Gwynne. 
He served creditably in the Congress where he was highly respected. 
I had the privilege of serving on the Judiciary Committee with Judge 
Gwynne over a number of years in the House of Representatives. I 
think he is giving excellent direction and leadership to the Federal 
Trade Commission and is one of our finest public servants. He is a 
man all of us have a great deal of confidence in. 

Judge Gwynne, you have a statement on S. 11? 

Mr. Gwynne. Yes. 

Senator Keravuver. Do you want to read your statement? 

Mr. Gwynne. Very well. 

Senator Keravuver. Fine; you may proceed. 
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STATEMENT OF CHAIRMAN JOHN W. GWYNNE, FEDERAL TRADE 
COMMISSION, ACCOMPANIED BY COMMISSIONER ROBERT SE- 
CREST, COMMISSIONER SIGURD ANDERSON, COMMISSIONER 
WILLIAM KERN, AND COMMISSIONER EDWARD T. TAIT; EARL W. 
KINTNER, GENERAL COUNSEL; CHARLES E. GRANDEY, DIRECTOR, 
BUREAU OF CONSULTATION; SHERMAN HILL, CHIEF PROJECT 
ATTORNEY, BUREAU OF INVESTIGATION; GEORGE ROUNDTREE, 
PROJECT ATTORNEY, BUREAU OF INVESTIGATION; ALAN 


HOBBES, LEGAL ADVISER; WILLIAM BAILEY, LEGAL ADVISER; 
- LYNN HUBLER, LEGAL ADVISER; AND JOHN WHEELOCK, ASSIST- 


ANT TO THE DIRECTOR, BUREAU OF INVESTIGATION, FEDERAL 
TRADE COMMISSION 


Mr. Gwynne. Before I begin, Senator, let me say too, it is a great 
privilege for me and for all the members of the Commission to be here 
with your committee. I find myself regretting that the Senator and I 
are not in agreement. I have been a colleague of yours for many years. 
I remind you of the fact that on many occasions we were in agree- 
ment. 

Senator Kerauver. Yes, generally we were. I remember very well 
our efforts over many years to amend section 7 of the Clayton Act. 

Mr. Gwynne. That is correct. 

Senator Keravuver. The majority report on the amendment written 
by Mr. Gwynne when he was a Congressman was one of the finest I 
know of. We also are very grateful to have all of the members of the 
Federal Trade Commission here. It is a great honor that you do us 
in being with us. With us we have Commissioner Robert Secrest, 
with whom I also had the pleasure of serving in the House of Repre- 
sentatives, Governor Anderson of South Dakota, a fine State, Com- 
missioner Kern from Indiana, with long and distinguished service 
on the Commission, and Commissioner Tait, from Pennsylvania, who 
is comparatively new, but very highly thought of. Mr. Kintner, gen- 
eral counsel for the Commission, is here too. I see also Mr. Hobbes, 
Mr. Bailey, and Mr. Hubler. 

Mr. Kinrer. Sherman Hill, the chief project attorney, George 
Roundtree, project attorney. 

Senator Kerauver. We are grateful for so many of you coming 
here—all the Commissioners and many members of the staff. 

All right, Judge Gwynne, if you will proceed. 

Mr. Gwynne. I am unable to agree with the views of the majority 
of the Commission on 8. 11 and hereby submit my individual views. 

In summary, section 2 (a) of the Clayton Act relating to discrimi- 
nations now provides: 

It shall be unlawful * * * to discriminate in price between different pur- 
chasers * * * where the effect of such discrimination may be substantially to 
lessen competition or tend to create a monopoly in any line of commerce, or to 
injure, destroy or prevent competition with any person who either grants or 
knowingly receives the benefit of such discrimination, or with customers of either 
of them. 

Then follows a list of matters which a respondent may show by way 
of justification, the burden being on a respondent to so prove. The last 
sentence of 2 (b) is: 
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Provided, however, That nothing herein contained shall prevent a seller re- 
butting the prima facie case thus made by showing that his lower price or the 
furnishing of services or facilities to any purchaser or purchasers was made in 
good faith to meet an equally low price of a competitor, or the services or facili- 
ties furnished by a competitor. 

It is to the modification of this sentence that S. 11 is directed. In 
substance, it establishes the right to prove meeting of competition in 
good faith as a defense, unless the effect of the discrimination may be 
substantially to lessen competition or tend to create a monopoly in 
any line of commerce in any section of the country. 

There is still dispute as to what Congress intended when it originally 
adopted amended section 2 of the Clayton Act. To me, the legislative 
history on that point is inconclusive. In any event, that is not par- 
ticularly important, because there have developed two conflicting 
views on what the law should be and we are faced with the necessity 
of choosing between them. 

In Standard Oil Company v. FTC ((1951) 340 U. S. 231), the 
oe held that the matter of good faith was not material and 
did not— 


constitute a defense in the face of affirmative proof that the effect of the dis- 
crimination was to injure, destroy and prevent competition with the retail sta. 
tions operated by the said named dealers and with stations operated by their 
retailer-customers. 

On appeal, the Supreme Court reversed the Commission and as- 
serted that the fact of meeting competition in good faith in the exist- 
ing situation was a complete defense. Other cases have been decided 
by various courts. While there still exist some questions as to the 
proper interpretation and application of the meeting competition 
defense provided in section 2 (b), nevertheless certain propositions 
have been reasonably well established. 

(1) The defense covers only situations where the prima facie proof 
of a discrimination as defined in 2 (a) has already been met. It is 
the second chapter in a lawsuit, the first chapter of which has to do 
with the all important feature of establishing a discrimination in 
the first place. It is not concerned with a situation where a seller, 
in order to meet a lower price, reduces his price to all competing 
customers. Nor is it concerned with price differences which may be 
cost justified, or which are permissible under other provisions of 
2 (a). 

(2) The defense is an affirmative one and the burden of establish- 
ing it is upon the person claiming it. See Corn Products Refining 
Company v. FTC (324 U.S. 726). 

(3) The defense is good only where the reduction in price is to 
meet the lower price of a competitor. It cannot be used to justify 
a price below that of a competitor. The defense does not permit preda- 
tory price reductions to destroy an individual competitor or the com- 
petition in a limited area. See Moore v. Mead’s Fine Bread Company 
((1954) 348 U.S. 115). 

(4) The defense is good only in meeting individual competitive 
situations. It cannot be used to justify discriminatory pricing sys- 
tems based on some vague theory of meeting competition generally. 























| 







ee pe 






















A ta 






"Rt 














EG TO ITB I 





632 TO AMEND SECTION 2 OF THE CLAYTON ACT 


In FTC v. Staley Manufacturing Co. (324 U.S. 746, 752 (1945) ), 
the Supreme Court stated: 

Prior to the Robinson-Patman amendments, section 2 of the Clayten Act pro- 
vided that nothing contained in it ‘“‘shall prevent” discriminations in price 
“made in good faith to meet competition.” 

The change in language of this exception was for the purpose of making the 
defense a matter of evidence in each case, raising a question of fact as to whether 
the competition justified the discrimination. 

In FTC v. Cement Institute (333 U. S. 683 (1948) ), the Supreme 
Court held: 


Section 2 (b) permits a single company to sell one customer at a lower price 
than it sells to another if the price is “made in good faith to meet an equally 
low price of a competitor.” 

* * * this does not mean that section 2 (b) permits a seller to use a sales 
system which constantly results in his getting more money for like goods from 
some customers than he does from others * * * 

We held to the contrary in the Staley case. There we said that the act 
“speaks only of the seller’s ‘lower price’ and of that only to the extent that it is 
made ‘in good faith to meet an equally low price of a competitor.’ The act thus 
places emphasis on individual competitive situations, rather than upon a genera! 
system of competition.” 

Again, this was recently stated by the Court of Appeals for the 
Seventh Circuit in the case of C. 2. Niehoff & Co. v. FTC, decided on 
January 9, 1957, when it said: 

* * * The Commission found that Niehoff did not establish any price or prices 
as a response to a particular competitor, and that, once the base price structure 
was established with reference to general competitive conditions, Niehoff did not 
deviate to meet the prices of particular competitors. It also found that the net 
prices accorded by Niehoff were a reflection of its nationwide pricing system 
formulated to meet competition generally and not designed to meet any particular 
competitor’s prices. On the basis of this finding the Commission rejected the 
claim that Niehoff’s price discriminations were justified under the good faith 
[meeting of an equally low price of a competitor] proviso of section 2 (b). 

The court upheld this finding. 

Senator Krrauver. Judge Gwynne, is that case now on appeal to the 
Supreme Court ? 

Mr. Gwynne. I understand that certiorari has been requested. 

Mr. Kintner. That’s right. The Commission has requested that the 
Solicitor General seek certiorari. 

Mr. Gwynne. (5) The defense can be used only in defensive situa- 
tions, that is, to retain a customer and not to gain a new one. While 
there is an area of disagreement surrounding this premise, I believe 
that careful examination of the statutory intent plus adjudication will 
bear this out. 

Before the Clayton Act, a seller could seek to attract new customers 
by offering a lower price than a competitor. He could do this even 
if it resulted in discriminations against some of his own customers. 

The Clayton Act, then the Robinson-Patman Act, sought to put an 
end to discrimination. Thus, the absolute right to discriminate was 
taken away. It must be interpreted to mean that he can reduce the 
price to new customers only if he does not violate section 2 (a). The 
only way section 2 (b) can have any meaning is to limit this right to 
self-defense; otherwise, you have entirely nullified section 2 of the 
Robinson-Patman Act. 

The Standard Oil case, while confronted only with the situation of 
retaining customers, apparently limited the proviso to defensive com- 





TO AMEND SECTION 2 OF THE CLAYTON ACT 633 


petition, that is, to retain an old customer rather than to obtain a 
new one. 
It is stated at page 242: 


* * * the actual core of the defense * * * still consists of the provision that 
wherever a lawful lower price of a competitor threatens to deprive a seller of a 
customer, the seller, to retain that customer, may in good faith meet that lower 
price. Actual competition, at least in this elemental form, is thus preserved. 

In a footnote on page 247, the Court quoted a statement by a former 
Assistant Chief Counsel of the Commission, Walter B. Wooden: 


* * * the right of self-defense against competitive price attacks is as vital in 
a competitive economy as the right of self-defense against personal attack. 


On page 249, the Supreme Court stated: 


* * * Congress did not seek by the Robinson-Patman Act either to abolish 
competition or so radically to curtail it that a seller would have no substantial 
right of self-defense against a price raid by a competitor. For example, if a 
large customer requests a seller to meet a temptingly lower price offered to him 
by one of his sellers’ competitors, the seller may well find it essential, as a matter 
of business survival, to meet that price rather than to lose the customer. 


Finally, on page 250, the Court stated: 


There is, * * * plain language and established practice which permits a seller, 
through section 2 (b) to retain a customer by realistically meeting in good faith 
the price offered to that customer, without necessarily changing the seller’s 
price to its other customers. 

Some student of the subject has pointed out that this thought— 
that is of retaining rather than gaining a customer—“is spread out 
17 times in this decision.” 

(6) The competitor’s price which the respondent was meeting must 
be a lawful price—or at least the seller as a reasonable and prudent 
man must believe it to be lawful. : 

Here, there is a real area of disagreement, with cases pointing in two 
directions. In F7'C y. Staley Mfg. Co. (224 U.S, 746), the word 
“lawful” is not used. The holding of the court seems to be that— 
where the seller sought to justify using an illegal basing point pricing system 
because its competitors did this, there was ample factual basis for the FTC 
finding that this was not a lower price “made in good faith” to meet an equally 
low price of a competitor. 

In Standard Oil the word “lawful” is used part of the time and 
omitted part of the time. The court there apparently concluded that 
the prices being met were lawful. Therefore, it is difficult to say 
whether the word “lawful” was used as a mere descriptive term to de- 
scribe the situation in that case, or as a positive requirement which 
must appear in all cases before the defense becomes available. 

In the recent opinion of the seventh circuit in the Standard Oil 
ease, the court commented on the Supreme Court’s decision in the 
following language: 

It is interesting and highly significant that the statute employs the language, 
“made in good faith to meet an equally low price of a competitor,” but that the 
Supreme Court in the instant case adds the word “lawful,” so that it reads, 
“made in good faith to meet a lawful and equally low price of competitor” 
(p. 238 and 246). We do not know, of course, why the Supreme Court added 
the word “lawful,” but we strongly suspect that it was for the purpose of giving 


emphasis to its previous decisions that a “good faith” defense was not available 
to a seller who had met an unlawful price. 
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In Enterprise Industries v. Texas Company (136 Fed. Supp. 420), 
the court evidently concluded that the price being met must be a 
lawful one. 

There are, however, court opinions indicating a contrary view. For 
example, in Balian Ice Cream Co. v. Arden Farms Co. ((1955) 231 
F. (2d) 256), the circuit court held in substance as follows: 

In an action based on price discrimination under the Robinson- 
Patman Act, the defendant, who claimed it had cut prices in the Los 
Angeles area to meet competition, was not required under the circum- 
stances to establish the lawfulness of the prices it claimed to meet. 

I doubt, however, if that statement is anything more than dictum 
because the final conclusion of the circuit court seems to be indicated 
by the following: 

There is absolutely no evidence in the record that the differentials as to sales 
in commerce or in any other areas had any relation to any injury or damages 
which plaintiff may have sustained. 

In like manner, I think the seventh circuit court in the recent 
Standard Oil decision was passing on a purely factual matter and 
neither added to nor subtracted from the law laid down by the Su- 
preme Court in 340 U. S. 231. In that case, the Supreme Court dis- 
agreed with the views of the Commission as to the meaning of section 
2 (b) and remanded the case with instructions to make findings in 
conformity to the opinion of the Court. 

The Commission did not direct the taking of additional evidence 
but, instead, made new findings and issued a modified order to cease 
and desist, based on the old record. On a second appeal, the circuit 
court of appeals set aside the order of the Commission and held that 
“netitioner’s good faith defense was firmly established, and the Com- 
mission’s ruling by which it reached a contrary conclusion was un- 
tenable and must be rejected.” 

In Standard Oil Company v. Brown ((1956) 238 F. (2d) 54 at p. 
58), the Court, speaking at 2 (b) said: 

There is nowhere a suggestion that the seller must carry the burden of proy- 
ing the actual legality of the sales of its competitors in order to come within the 
protection of the proviso. 


The Court’s view was expressed as follows: 


* * * Tf the seller discriminates in price to meet prices that he knows to be 
illegal or that are of such a nature as are inherently illegal, as was the basing 
point pricing system in the Staley case, supra, there is a failure to prove the good 
faith requirement in section 2(b). 

(7) The defense is good only when the lower price is given in good 
faith to attain the limited objective prescribed by law. The defense 
does not permit predatory price reductions to destroy an individual 
competitor or the competition in a limited area. This in effect is the 
holding of the Supreme Court in Afoore v. Mead’s Fine Bread Com- 
pany (348 U.S. 115). 

Turning now to S. 11, it appears that bill would permit the good 
faith defense as a complete defense, “unless the effect of the discrimi- 
nation may be substantially to lessen competition or tend to create 
a monopoly in any line of conimerce, in any section of the country.” 
This language differs from that in section 2(a) where two competitive 
situations are described as follows: 
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(1) Lessening of competition or tending to create a monopoly in 
any line of commerce, or 

(2) Injury, destruction or prevention of competition with any per- 

son who either grants or knowingly receives the benefit of such dis- 
crimination, or with customers of either of them. 

Concerning 8S. 11, I have several questions and suggestions. 

(1) What does it mean ? 

A prima facie case under section 2(a) is made by proof of either 
(1) or (2) above. The defense, however, is limited to situations where 
(1) does not exist. Although (1) and (2) describe different com- 
petitive effects, the decisions of the Commission and the courts have 
not spelled out the dividing line between them. 

In fact, we can almost conclude that each shades into the other to 
such an extent that such a line cannot for practical purposes be drawn. 
The net result then is that a businessman (be he small or large), before 
meeting a price to retain a customer, must determine at his peril a ques- 
tion that often baffles the experts. 

It has been pointed out that the use of the defense is conditioned 
on the same test laid down in other sections of the Clayton Act. For 
examples, sections 3 and 7 prohibit, respectively, exclusive dealing con- 
tracts and acquisitions of other corporations, where the effect may be 
substantially to lessen competition or to tend to create a monopoly. 

While this statement is true, it overlooks the realities of the market 
place. Both under sections 3 and 7, the problems involved are ones 
of company policy—actions which are taken only after a considerable 
amount of time and thought have been devoted to them. Time is not 
necessarily of the essence. Possibilities are explored. Attorneys may 
be consulted. Market studies can be made. It is only after these con- 
siderations are made that a company decision is made and policy an- 
nounced, But these considerations are not possible in the course of the 
average sale of commodities. There must be immediate action or the 
sale would be lost. 

A seller confronted with the offer to his customer of a lower price 
by a competitor, may do 1 of 3 things: (1) He may give up the cus- 
tomer; (2) He may reduce his price to all competing customers; or 
(3) He may reduce his price to the customer being tempted. If he fol- 
lows the latter course, he must under the present law, make some 
factual determinations, such as the lawfulness or apparent lawfulness 
of the competitor’s price. I submit, however, that those factual deter- 
minations are easier to make than one involving the probability of a 
substantial lessening of competition or tendency to creating monopoly. 
which after all, involves considerations of both fact and law. 

(2) What would be the effect of S. 11 on the limitations now placed 
on the defense by the courts and which have been previonsly enumer- 
ated? In other words would the making of the availability of the de- 
fense dependent on a single condition, to wit, the absence of the defined 
competitive results, be taken by the courts as a congressional intention 
to rule out all other limitations except those expressed in the bill? 

(8) Who has the burden of proof as to the various elements 
involved ? 

A prima facie case under section 2 (a) is made out by showing that 
the probable effect of the price differences is to injure, destroy or pre- 
vent competition with any person who either grants or knowingly 
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receives the benefit of such discrimination, or with customers of either 
of them. That proof alone would not authorize the meeting of com- 
petition as a complete defense. 

If the respondent asserts such a defense, who has the burden of 
proving the fact of probable lessening of competition or tending to 
create monopoly? Is it upon the respondent or the prosecutor ? 

No doubt many of these matters could be clarified in the committee 
report. Nevertheless, the bill would introduce many uncertainties 
which could only be resolved after years of litigation. The thought I 
have in mind was well expressed by Secretary of Commerce Sawyer, 
who when testifying before a Senate committee in 1949, stated : 

I do not favor any regulation of business practices which is not necessary, 
but I find even more disturbing a regulation which is so uncertain that business- 
men do not know how to comply with it. We recognize that the antitrust and 
unfair competition laws by their very nature must be general in wording and 
that it is difficult to anticipate by precise language all arrangements which must 
be avoided by the businessman. I do believe, however, that uncertainty should 
be kept to a minimum. 

To avoid any misunderstanding, the Secretary did not, however, 
as I understand it, make that statement in regard to this particular 
bill. It was a different bill. 

Senator Keravuver. He was talking about the Capehart bill. 

Mr. Gwynne. I can’t recall, Senator. I have the citation but not 
with me. 

Senator Keravuver. I think that was S. 1008 and S. 719, which were 
the bills that came up after the cement decision in connection with 
the basing point matter, I believe. 

Mr. Gwynne. Could be. I wonder, Mr. Chairman, if I could—I 
have the hearings—if I could submit the numbers of the bills and per- 
haps copies. 

Sinetor Keravuver. Yes, I will appreciate it and we will put it right 
after that statement. 

Mr. Gwynne. (4) Would the proposed amendment aid in the en- 
forcement of the law against discriminatory practices ? 

The subparagraph we are now discussing is not a weapon in the 
arsenal for the attack on illegal discrimination. On the contrary, it 
is concerned with a possible defense to that attack. 

Therefore, it becomes important to know whether in actual practice 
this defense has often prevented the issuance of an order in cases 
where the necessary preliminary proof had already been made. 

The record on that in Federal Trade Commission cases is as follows: 
Since the Standard Oil decision in 1951, the meeting competition de- 
fense has been raised in 29 contested 2 (a) cases. In 8 of these cases, 
cease and desist orders have been issued, and in each of these cases, 
the defense was rejected. In two cases the defence was raised by the 
defendant in his answer, who later elected not to contest the charges, 
and a consent order to cease and desist was entered. 

In another case the hearing examiner dismissed the complaint as to 
the section 2 (a) count, for failure of proof, on motion of counsel 
supporting the complaint. In six other cases, complaints were dis- 
missed on the ground there was no showing of injury to competition 
in the first instance. There are 12 formal cases now pending before 
the Commission in which the good faith defense is involved. 
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In other words, with the possible exception of the Standard Oil case, 
not yet finally decided, the meeting competition defense has not been 
successful in any commission case. 

(5) Turning now from consideration of abstract problems of law 
or economics, what would be the actual effect of this amendment on 
small business. Some segments of small business insist that it would 
be beneficial to them. Others are equally convinced that to them it 
would be injurious. For my part, however, I know of no evidence 
on which a satisfactory alien can be based. 

After all, why should a law be passed that might be unduly beneficial 
to one group or unduly harmful to another? Our objective is the 
preservation of competition for everyone. How better can we preserve 
competition than by the preservation of competitors—or rather by 
giving them the opportunity to preserve themselves. 

Much as our economy and even our liberty depends upon competi- 
tion, we have long since passed the point where we thought competi- 
tion should be unregulated. Our laws regulating wages and conditions 
of employment, dangerous products, advertising and so forth are in 
a sense limitations on competition. The same may be said of our 
antitrust laws. These laws are to business what the Marquis of 
Queensberry Rules are to boxing and what modern football rules are 
to football. But they approach the problem from the standpoint of 
regulating the methods of competing rather than discouraging or 
making difficult, actual competition itself. 

I feel that the uncertainties and risks of this amendment are so great 
that many businessmen, even though desiring in good faith to retain 
a customer by reducing the price, might be tempted to throw in the 
towel. Thus the number of individual and independent competitors 
might be reduced, with the inevitable result that we take a step nearer 
to what I regard as undesirable in our individualistic economy, to wit, 
uniformity of pricing. 

(6) I would like to make the following suggestions for your 
consideration. 

First, that S. 11 in its present form be not adopted. Second, I have 
already pointed out that the courts have placed certain definite and 
practical limitations on the good faith defense. It is true there still 
remain some areas of disagreement. If further legislation be thought 
necessary, it might be well to consider an amendment which would 
positively resolve these disagreements. Consideration might also be 
given to adding further limitations designed to eliminate predatory 
practices from the protection of the meeting of competition defense. 

That concludes my statement, Mr. Chairman. 

Senator Krravuver. You have a very clear and persuasive statement, 
Judge Gwynne. 

Mr. Gwynne. Thank you. 

Senator Kuravver. I have some questions, but since we are here just 
sitting around the table, would it be well to have the other statement 
presented and then we can ask questions back and forth? Suppose 
we do that. 

Commissioner Secrest ? 

Commissioner Secrest. This statement is in the form of a letter 
to the chairman, written March 11, and it represents the views of three 
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members of the Commission—Mr. Kern, Mr. Anderson, and myself, 
and it is as follows—— 
Senator Keravver. I understand that Commissioner Tait is study- 


ing the matter very thoroughly, and has not joined in either state- 
ment ? 


Mr. Tarr. That is correct, sir. 

Senator Kerauver. Let me say, Mr. Tait, I think it is a good sign 
that you are going to be an excellent Commissioner when you dig into 
these subjects. 

Mr. Tarr. Thank you very much. 

Senator Krrauver. When you do take a position, we know that it 
will be a very well considered one. 

All right, Mr. Secrest. 

Mr. Secrest. Mr. Chairman, this is in reply to your letter of March 
2, 1957, requesting the Commission’s views regarding S. 11, 85th 
Congress, 1st session. 

Section 2 (a) of the Clayton Act, as amended by the Robinson-Pat- 
man Act, in part, declares certain price discriminations to be 
unlawful— 


where the effect of such discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce, or injure, destroy, or 
prevent competition with any person who either grants or knowingly receives 
the benefit of such discrimination, or with customers of either of them. 

Sections 2 (d) and (e) of the act make it unlawful to discriminate 
in the payment for services or facilities furnished by customers or in 
the furnishing of services or facilities to customers. 

Section 2 (b) of that act, as construed by the Supreme Court in 
Standard Oil Company v. Federal Trade Commission (340 U.S. 231 
(1951) ), provides as an absolute defense to a price discrimination 
otherwise violative of section 2 (a), the showing that the lower price 
was made in good faith to meet an equally low price of a competitor. 

The subject bill would amend section 2 (b) of the Clayton Act 
so as to deny to a seller the defense of a good-faith meeting of an 
equally low price of a competitor, or the services or facilities fur- 
nished by a competitor, to a charge of discrimination made under that 
act, when the effect of the discrimination— 
may be substantially to lessen competition or tend to create a monopoly in any line 
of commerce. 

The defense would be retained, however, with respect to discrimina- 
tions which may have only the other effects prescribed in section 2 (a). 

In addition, a proviso would be added to section 2 (b) to the effect 
that nothing contained in that section should be construed to alter the 
law applicable to freight absorption. 

Aside from the question of whether the Supreme Court’s Standard 
Oil decision correctly reflects the intention of Congress in enacting 
section 2 (b), it would appear that the current construction of that sec- 
tion is inconsistent with the basic principles of the Clayton Act, as 
amended, and the Sherman Act. The eieresnted portion of the pro- 


vision of section 2 (a) quoted in the second paragraph of the letter 
appeared in the original Clayton Act and reflects the basic purpose 
of the antitrust laws—to prevent monopoly and substantial lessening 
of competition, which is tantamount to bringing about monopoly— 
whereas the Sherman Act outlaws monopoly without regard to the 
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practices whereby that situation has been effected, the Clayton Act 
ants the Sherman Act and prohibits discrimination in price 
as the prohibition of a particular practice where that practice may 
may bring about monopoly. 

Section 2 (b), construed as a complete defense to all discrimina- 
tions otherwise violative of section 2 (a), places the interest of an 
individual seller of meeting the price of a competitor by discriminat- 
ing in price without cost justification over the obviously more im- 
portant public interest that such a discrimination, which may have 
the effect of substantially lessening competition or tending to create 
a monopoly, should not be allowed. The proposed amendment does 
no more than to make it clear that, where the effect of the price dis- 
crimination may be so serious as to substantially lessen competition or 
tend to create a monopoly, the right of the public not to suffer such 
consequences shall prevail over the business interests of the individual 
seller. On the other hand, where the price discrimination would have 
only the less serious effect of injuring competition with the grantor or 
recipient of such discrimination or with customers of either of them, 
the right of the seller to meet the equally low price of a competitor is 
clearly stated. 

The Supreme Court’s decision in the Standard Oil case, followed 
by the opinions of the Court of Appeals for the Seventh Circuit in the 
same matter (233 F. 2d 649 (1956)), and the courts of appeals in 
Balian Ice Cream Company vy. Arden Farms (231 F. 2d 356 (C. A. 9, 
1955)) and Brown v. Standard Oil Company (238 F. 2d 54 (C. A. 5, 
1956) ), makes it clear that section 2 (b) provides an absolute defense 
to all price discriminations, regardless of the seriousness of the 
probable effect. 

The Commission is of the opinion that the objectives of H. R. 11 
and H. R. 398 are of sufficient importance to the effective operation 
of the Clayton Act that such legislation should be enacted without 
awaiting further case-by-case development under section 2 (b) as 
presently worded. 

The Commission does not view the proposed change in the “meeting 
an equally low price” defense of section 2 (b) as altering the law ap- 
plicable to freight absorption. At the same time, no objection is 
interposed to the inclusion of the additional proviso appearing at page 
3, lines 3—5, of the bill in order to preclude the possibility of a contrary 
interpretation. 

Chairman Gwynne does not join in this statement, and will submit 
separate views, which he has done this morning. 

Commissioner Tait did not participate herein, for the reason that 
he has not been a member of the Commission for a sufficient length of 
time to have an informed judgment on the merits of the proposed bill. 

This report has not been cleared with the Bureau of the Budget. 

By direction of the Commission. It was sent by the secretary, 
Robert Parrish. 

Senator Kerauver. Thank you very much, Commissioner Secrest. 

Governer Anderson, do you want to add anything to the discussion 
at this point ? 

I think it might be well to hear from all of you Commissioners who 
went to express any views, and then we will have some questions to 
ask, 
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Mr. Anperson. Mr. Chairman and members of the committee, I do 
not have a separate statement. I subscribe to the letter that has just 
been read by Mr. Secrest, and I would like to say at the outset of these 
brief remarks that I do not quite share the enthusiasm of the chairman 
of the committee for the bill and yet, at the same time, on balance, I 
subscribe to the principles of the bill. 

I am of the opinion that the bill enunciates the philosophy of anti- 
trust. I am of the opinion that it is an attempt to keep competition 
clean and, as the chairman has pointed out in his remarks, the Nation 
has come to the point of thinking that regulation of business is 
necessary, and I believe that the arguments that have been advanced 
by many of the opponents of the bill, that it is bad for business because 
of the fact that it cuts out competition, that it is in line with the 
same arguments that have been made in the past against the Sherman 
Antitrust Act, the passage of the Interstate Commerce Act, the passage 
of the Federal Trade Commission Act, and of the Clayton Act and the 
Robinson-Patman amendments and a number of other acts that have 
had the capacity of somewhat restricting competition. Those acts 
were passed in the public interest, and I believe that the time is long 
past when competition can reign in a free and unbridled manner, be- 
cause we have discovered here in the United States that there is an 
interest that stands above all interests, and that is the public interest, 
and that this proposed bill, though I find it somewhat vague and 
general and, may I say, a little difficult to understand at times, that I 
subscribe to the general principles of it. 

The fight that the FTC has been carrying on in connection with 
the keeping of competition on a high plane, clean and fair deals in part 
with price discrimination and I believe that this proposed bill will 
have the effect of making the fight against price discriminaton for this, 
more effective. I do not believe, Mr. Chairman, and members of the 
committee, that this bill has the capacity of all of the good that 1s 
claimed for it and all of the evil that is hurled at it. 

I believe that some place in between there is a common meeting 
ground and when the opponents of the bill say that it will reduce 
the competitive power drastically, I believe that a reading of the 
bill will show that is not the case. 

It does not cut out the good faith altogether, it is true that it some- 
what inhibits it. But it will still have a great area that is contained 
there because of the fact that you can cut your prices to meet the 
price of a competitor provided that it does not lessen competition or 
tend to create a monopoly. 

There is a feeling—and I think it is generally ascribed to the FTC- 
that the Standard Oil decision will have the tendency to more or less 
protect predatory pricing rather than to inhibit it. 

So, Mr. Chairman, with that little statement, I would just like to 
associate myself with the majority who feel that this bill has more 
good in it than it has bad and that it would be of assistance in the fight 
against price discrimination and against the lessening of competition 
and the tendency toward monopoly. 

Senator Keravver. Thank you very much, Governor Anderson. 
Senator Wiley always asks the very sensible question whether the 
remedy is better or worse than the diseave. I take it from your state- 
ment that you feel that the remedy mav be oetter than the disease. 

Mr. Anperson. Yes. 








TO AMEND SECTION 2 OF THE CLAYTON ACT 641 


Senator Kerauver. Commissioner Kern, before you became a Com- 
missioner, you were one of the outstanding lawyers of the Commission 
for a number of years. How long were you on the staff ? 

Mr. Kern. Some 15 years, Senator. 

Senator Kerauver. What was your position during that time? 

Mr. Kern. As trial attorney specializing in antimonopoly matters 
during most of that time and the last 2 years before I became Com- 
missioner as Assistant Director of the Bureau of Litigation. 

Senator Kerauver. When did you become Commissioner? 

Mr. Kern. September of °55, sir. 

Senator Krerauver. Do you have additional views? You made a 
very clear statement last year when we had hearings on this bill. Do 
you wish to make any statement at the present time? 

Mr. Kern. Well, I merely wish to subscribe to and to join myself 
with the majority statement. 

May I say that I found myself in the position of Chairman Gwynne 
some time back, in fact in March 1, 1956, when I was then expressing 
my own individual views with respect to this bill in a letter to the 
Committee on the Judiciary of the Senate dated March 1, 1956. 

Senator Keravuver. I believe Commissioner Secrest joined you in 
that letter, didn’t he? 

Mr. Kern. No, he didn’t. Later on Commissioner Secrest and Com- 
missioner Anderson joined me in connection with expressing the then 
majority views which crystallized after the Balian ice cream case 
and those views were likewise presented to the a on anti- 
trust and monopoly of the Senate by me on June 27, 1956. 

Senator Krrauver. You have a copy of the tasamel you made 
at that time? 

Mr. Kern. I do; yes, sir. 

Senator Ker auver. Let’s incorporate it in the record at this point. 

Mr. Kern. That is the statement of the majority at that time. 

(The docu ument referred to is as follows :) 


STATEMENT OF WILLIAM ©. KERN, MEMBER OF THE FEDERAL TRADE COMMISSION, 
BEFORE THE SUBCOMMITTEE ON ANTITRUST AND MONOPOLY OF THE COMMITTEE 
ON THE JUDICIARY, UNITED STATES SENATE, JUNE 27, 1956 


I appear before your subcommittee to acquaint you with the views of a 
majority of the membership of the Federal Trade Commission on §.11 and 
H. R. 1840. 

In a letter addressed to the full Senate Committee on the Judiciary on March 
1, 1956, I enumerated my own personal reasons for favoring this proposed legis- 
lation, and on April 19, 1956, I testified before the Antitrust Subcommittee of the 
House Committee on the Judiciary in support of the similar House measures. 
At that time my colleagues, Commissioners Secrest and Anderson, were of the 
opinion that enactment of legislation of this kind was premature, seeing that 
the Commission had not found the good-faith defense to have been established 
in any proceeding brought after the Supreme Court held in 1951 in the Standard 
Oil case (Standard Oil Co. (Indiana) vy. FTC (340 U. S. 281)) that the defense 
was irrebuttable, and also because the Standard Oil case itself was shortly to 
be decided again by the Seventh Circuit Court of Appeals on the very question 
of whether the Commission had correctly rejected Standard’s good-faith defense. 
Accordingly Commissioners Secrest and Anderson associated themselves with 
the two other members of the Commission, Chairman Gwynne and Comimnis- 
sioner Mason, in opposing passage. 

Commissioners Secrest and Anderson have altered their position in conse- 
quence of the seventh circuit’s recent Standard Oil decision disapproving the 
Commission's rejection of the good-faith defense, as well as the Supreme Court’s 
recent refusal to review the decision of Balian Ice Cream Co., Ine. v. Arden 
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Farms Co. (231 F. 2d 356 (9th Cir. 1955)). Both these judicial developments 
present alarming implications for future enforcement of the price-discrimina- 
tion section of the Clayton Act in its existing form. 

After the Supreme Court decided in 1951 that the good-faith .meeting of 
competition was an absolute defense to a charge of price discrimination, even 
though competition might be substantially injured as a result, the Standard Oil 
case was remanded to the Commission for appropriate findings on the question 
of Standard’s good faith. Upon reconsidering the record, the Commission found 
that Standard, in extending price concessions to four of its jobbers in and around 
Detroit, had not met the equally low prices of its competitors in good faith. 
The principal ground for this finding was that the discriminations had not been 
granted in response to specific attempts by competitors to lure away Standard’s 
customers by offering lower prices but were rather a company policy that had 
continued over a period of years. When the case went back to the seventh 
circuit for review the Commission emphatically reminded the Court in its 
brief that the good-faith proviso of the Robinson-Patman Act does not concern 
itself with pricing systems but deals with individual competitive situations 
rather than a general system of competition, and it argued that a precedent of 
holding on the facts shown that Standard had acted in good faith would make 
the Robinson-Patman amendment of the Clayton Act meaningless, for such a 
decision would then serve as authority for employing the defense to justify a 
systematically discriminatory pricing method whenever several competitors of 
the discriminating seller used the same system. Notwithstanding this, the 
seventh circuit disagreed with the Commission’s finding and, in short, adopted 
Standard’s argument that to retain the four jobbers in question as customers it 
had to accord them continuing preferential treatment, regardless of the disad- 
vantage resulting to other Standard customers competing with the favored 
jobbers. 

The second court decision to cause grave concern to my two colleagues and 
myself was the Supreme Court’s refusal last month to review the decision of the 
ninth circuit in the Balian case. While the ninth circuit’s decision is open to 
criticism on several scores, we are particularly disturbed at its approval of the 
trial court’s finding that the good-faith defense was established. In the Balian 
ease, a number of independent local ice cream manufacturers in the Los Angeles 
market sued Arden Farms Co., a corporation operating in Arizona and the 
Pacific Northwest, for treble damages based on an injury allegedly resulting 
from Arden’s lowering its prices in the Los Angeles market for a substantial 
length of time while maintaining them elsewhere. The trial court, with the 
subsequent approval of the Ninth Circuit Court of Appeals, accepted a good- 
faith defense that was based on a showing that there had been active price 
competition generally in the Los Angeles ice cream market and that defendants’ 
lower prices were necessitated by ‘‘competitive conditions.” Thus the courts 
held legal a harmful territorial price discrimination by Arden that lasted for 
months on the ground that Arden was “meeting competition,” although the 
meeting of a particular price of a particular competitor, as the wording of the 
good-faith proviso of section 2 (b) of the Clayton Act seems plainly to contem- 
plate, was not involved. In brief, Arden was permitted to plead a highly com- 
petitive market as a basis for “meeting competition” through ruinous price 
discrimination. 

The Commission majority for which I speak feels strongly that these two 
decisions dramatically illustrate the danger inherent in providing a complete 
good-faith defense to the charge of price discrimination. In fact, it is believed 
that if the defense can be successfully interposed in cases like Standard Oil and 
Balian Ice Cream, where there was no question that severe injury was suffered 
by small business concerns as a result of unfair pricing policies, then section 
2 (a) of the Clayton Act is pretty much of a dead letter. 

In our judgment, in the light of these decisions it is hard to conceive of a 
situation where the absolute defense to a price discrimination charge cannot be 
arranged and thereafter raised. We cannot help concluding that the most 
important section of the Robinson-Patman Act has thus been emasculated. In- 
deed, the language of the minority of the Supreme Court in their 1951 Standard 
Oil decision appears to have been prophetic: 

“The Court’s interpretation leaves what the seller can do almost as wide open 
as before [i. e., before the Robinson-Patman amendment]. * * * It seems clear 
to us that the interpretation put upon the clause of the Robinson-Patman Act 
by the Court means that no real change has been brought about by the amend- 
ment.” [340 U.S. at 253.] , 
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As we see it, large businesses will be free to “meet” one another’s competition 
through discriminatory price concessions to selected customers, regardless of the 
competitive havoc thus inflicted on the small businesses required to pay higher 
prices while trying to compete with the favored accounts. And not only will 
the favored dealers be enabled to divert trade from those not in a position to 
meet their prices; the large companies utilizing price discrimination for the 
purpose of eliminating their smaller competitors will find it possible, because 
of their superior financial staying power, to subsidize less profitable or even 
unprofitable sales for long periods of time in order to achieve their ends. The 
need for strong anti-price-discrimination laws is especially acute in the current 
buyer’s market, when producers compete sharply and make price concessions 
to certain customers but not to all. 

S. 11 and H. R. 1840 would make it clear that discriminatory pricing by or 
in favor of large business entities would not be allowed to destroy small, inde- 
pendent concerns, and would make efficiency rather than size the key to survival. 

We believe that enactment of this legislation would mean a return to the 
fundamental idea of the Robinson-Patman Act, which was simply that where 
price discrimination produces substantial injury to competition or sets in motion 


a tendency toward monopoly it should be halted, regardless of whether the: 


lower price was made in an effort to meet a competitor’s price. We think that it 
eould hardly have been the purpose behind the Robinson-Patman Act to perpetu- 
ate what had been a major weakness of the old Clayton Act and to exempt from 
the area of Commission enforcement all price discriminations made in the name 
of “meeting competition” but nonetheless injurious to concerns not given an 
opportunity to buy at the discriminatory prices. Yet this is the present state of 
the law, thanks to the judicial interpretations I have mentioned. 

Implicit in the Clayton Act and its Robinson-Patman amendment is the 
proposition that price discrimination is an important instrument of monopolistic 
growth. If such be the case, there can surely be no sound reason for legitimizing 
it when it is practiced as a means of “meeting competition.” It must not be 
forgotten that it was the failure of the Sherman Act to arrest the trend toward 
monopolies that led to these later implementing laws directed at suppressing 
monopolies in their early stages. If the Federal Trade Commission is to afford 
relief to small business from the injurious effects of a price discrimination which 
lessens competition or tends to create a monopoly, it will be necessary to over- 
turn the two Standard Oil of Indiana decisions and the Balian decision by 
eliminating the defense of “meeting competition in good faith” where such injuri- 
ous effects are present. 

Mr. Secrest. I might clarify that slightly from the historical stand- 

int. Originally Commissioner Kern endorsed the bill, Chairman 

wynne, myself, Governor Anderson and I believe Mr. Mason was 
a member of the Commission at that time, informed the committee in 
both House and Senate that we felt there was no necessity for the 
legislation at that time because no court case had ruled against the 
denial of the Commission of this defense. After the Standard case 
and the Balian case, Governor Anderson and myself then wrote to 
each committee stating that we had changed our opinion and joined 
in endorsing the statement made by Commissioner Kern previously. 

Senator Krravuver. As I remember it was pointed out in the hear- 
ing last year, it was your feeling, Governor Anderson, you felt that 
the actions in the Standard Oil case and Balian Ice Cream case proved 
the necessity of this legislation ? 

Mr. Secrest. Correct. 

Senator Keravver. Will you proceed, Commissioner Kern? 

Mr. Kern. I will simply stand, Mr. Chairman, on these statements 
and the statement that Mr. Secrest has made this morning. I feel 
very definitely that the bill on balance is a necessary bill to remedy 
the gap that was made in connection with the effective enforcement 
of the antidiscrimination section of the Robinson-Patman Act. 

I feel that it is essential to the reestablishment of an effective anti- 
trust policy. 
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Like Governor Anderson, perhaps I also feel that it might not be 
a universal panacea to small business. Obviously, perhaps a direct 
tax cut of a substantial nature might have a more direct competitive 
impact in strengthening small business in the competitive arena, but 
nevertheless, while the impact of this bill may be more indirect, I 
feel very strongly that any situation which is allowed to obtain where- 
by competition goes unbridled and unfettered, under the guise of meet- 
ing competition in good faith, but accomplishing the result of injur- 
ing competition and tending to monopoly, destroys the very keystone 
of competition itself. 

And I think the bill will restore that keystone and will make it, 
bring it again within what I understand to be philosophically the 
very substance and foundation of our antitrust policy. 

Senator Kerauver. Commissioner Kern, would you or Governor 
Anderson or Commissioner Secrest explain what it is in the Standard 
Oil of Indiana case and the Balian Ice Cream case that in your mind 
points up persuasive reasons why this legislation should be passed, 
or why Commissioner Secrest and Commissioner Anderson changed 
their minds about this bill ? 

Mr. Secrest. The Balian case I think was a more important factor 
even than the Standard Oil case. The Balian case has a number of 
things that were I think a litle more than dictum, went somewhat to 
the merits of the case which were to me the fundamentals of the 
Robinson-Patman Act. 

In the first place in the Balian case they not only met the price of the 
competitor but they undercut in some instances the price of the com- 
petitor. The court referred to that as chiseling cuts as I recall. I 
don’t think that is law and I would be hopeful that if the Supreme 
Court had seen fit to take it up that they might have straightened it 
out, but they didn’t see fit to take the case. 

(Discussion off the record.) 

Mr. Secrest. The first thing that was wrong was that they not only 
meet the price of a competitor, but in some instances they undercut the 

rice of a competitor and the second thing that I think was rather 
important was the fact that Balian had about 18 percent of the ice 
cream business as I recall] and about 17 percent of ice cream products 
in the Los Angeles area. 

The 15 independents involved in the case had far less total business 
than Balian and Balian in my opinion met that competition by a sys- 
tem of pricing rather than going to individual drugstores or individual 
customers of these 15 in trying to meet the price and that to me, is 
clearly contrary to the stated law and is certainly contrary to anything 
that the Commission has ever held to be law. The fact remains that 
the district court ignored those two fundamental principles in the de- 
cision of the case and the circuit court of appeals upheld it and the 
Supreme Court refused to touch it. 

T think it is very bad law but it is the law in that circuit out there un- 
til some case changes it. It certainly isn’t the law as expressed by 
the Commission or the law expressed as I interpret it by the Supreme 
Court. 

To me it was a very poorly decided case. It may be possibly that 
if it had not involved triple damages the Supreme Court might have 
reviewed it. I don’t know why the Court didn’t review it. I think it 
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is poor law. Someone else might wish to discuss the Standard Oil 
case, who is more familiar with it. 

Senator Krerauver. The Supreme Court denied certiorari in the 
Balian case so I think it must be considered as authoritative law in that 
situation. 

Mr. Secrest. It is authoritative law in that cireuit. I don’t know 
why they didn’t take it. It involved triple damages and it may be 
that if it had been a case from the Commission or the Department of 
Justice on other issues, they might have taken it. That is a pure spec- 
ulation and I am in no position t to say what went through the minds of 
the Justices when they denied certiorari in that case. 

I think it is poor law and there are statements throughout the opin- 
ion that are contrary to anything the Commission has ever held as being 
the law. 

Senator Kerauver. As I understand it, gentlemen, in the Balian 
case there were three points which are causing a great deal of concern. 

The first is that they not only met but they undercut competition 
and that is an element in the Balian case. 

The second is that the Court, as I remember, said there is a general 
competitive situation in the Los Angeles area, and that meeting a law- 
ful price was just meeting what they said was the general competitive 
situation in the Los Angeles area without pinpointing it to any partic- 
ular customer that they were about to lose. Isn’t that cor rect, sir ? 

Mr. Secrest. That is my interpretation of it, yes, on both issues, 

Senator Keravuver. So that Iam of the opinion also that the decision 
very substantially changed what Congressman Gwynne in his state- 
ment feels should be the rule ? 

Mr. Secrest. If it were in Supreme Court opinion, I certainly 
would say that every concept has been changed but it isn’t. We have 
to keep that in mind. 

Senator Krrauver. Commissioner Kern, do you want to discuss the 
Standard Oil case ? 

Mr. Anperson. I would like to supplement Commissioner Secrest’s 
statements by saying that originally he and I were of the opinion that 
in view of the fact that neither of these deci isions, the Balian or Stand- 
ard Oil decision, had been handed down that we saw no need of legis- 
lation of the nature of S. 11 or H. R. 11 but after these decisions came 
down and it appeared that by this defensive mechanism of being able 
to meet the prices and thus destroying the so-called good-faith defense 
to a certain extent that you would have either a lessening of competi- 
tion or a creation of monopoly by means of this, we felt in the spirit of 
antitrust that it would be highly necessary then to not permit some- 
thing to be done by indirection that we had said couldn't be done by 
direction. 

Now as to the Standard Oil case I think Mr. Kern is more familiar 
with that than any other member of the Commission because of his 
mane as a member of the trial staff for a long period of time. 

I do think, Mr. Chairman, and members of the committee that 
these 2 cases Standard Oil of Indina and the Balian Ice Cream cases 
have had the capacity to weaken antitrust to a considerable extent, at 
least that is my humble opinion. 

Mr. Kern. With respect to the Standard Oil case I appreciate the 
compliment but I had no active participation or knowledge of the 
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case while on the staff. The case has been in the courts, as you know, 
for a number of years and is still there, but the Commission had 
adopted a rule, all ebehisiletebtine interpretation of the Standard Oil 
case or rather of the price discrimination section involved in the 
Standard Oil case which they thought was consistent with the congres- 
sional intent expressed by the Congress at the time when the Robinson- 
Patman Act was amended, and as [ recall, the House conferees made it 
rather clear that the defense of meeting competition in good faith set 
out in section 2 (b) was procedural rather than substantive or absolute 
and that when injury to competition was shown, the defense fell. 

However, the Supreme Court by judicial interpretation has changed 
our thinking on that subject for the moment at least. 

The Supreme Court all but revived the meeting competition feature 
of the original Clayton Act which the Congress it would seem intended 
to strengthen and has permitted the meeting of good faith defense to 
be an absolute defense regardless of whether or not competition is in- 
jured or there is a tendency to monopoly. 

In the particular case of course it involved secondary line competi- 
tion where certain of Standard’s customers were not given the price 
advantage of the favored customers in the Detroit area. 

The majority of the Commission feels that the Standard ruling mak- 
ing that an absolute defense even where injury is shown is inconsistent 
with the overriding antitrust policy, and that is one of the reasons for 
the Commission’s feeling that the present bill is desirable and neces- 
sary. 

Senator Krrauver. Commissioner Kern, you have been at the Fed- 
eral Trade Commission in one capacity or another, I believe, longer 
than any of the other Commissioners. You spoke of the statement of 
Congressman Patman and the House conferees when the bill was 
passed in 1936. There was also a similar statement by Senator Robin- 
son in the Senate to the same effect, which was in our report last year. 
I think I might read it. Itis very brief. Senator Robinson said: 

I think that the latitude would be too broad if we merely said “nothing herein 
eontained shall prevent discrimination in price in the same or different com- 
munity made in good faith to meet competition.” The authority thus granted 
might be employed, notwithstanding there was an effort to meet competition in 
ways that would be questionable. 

That is in the Congressional Record of April 30, 1936. 

My question is this: Were the operations of the Federal Trade Com- 
mission during this interim period from 1936, when the Robinson- 
Patman Act was passed, on up to the time of the decision of the Su- 
preme Court in the Standard Oil case, on the basis that the meeting of 
a price in good faith should be a defense, was that a procedural ques- 
tion rather than one of absolute substantial defense ? 

Mr. Kern. It was; yes. 

Senator Keravuver. Is it true, then, that all during this time from 
1936 to 1951 the Federal Trade Commission operated on the basis that 
the statute meant what S. 11 says at the present time, insofar as the 
lessening of competition is concerned ? 

Mr. Kern. I am afraid to answer that for sure. To begin with, you 
are covering a period when I wasn’t there, from 1941—I came with the 
Commission in 1941—I was in the service for 3 years. 

Senator Krravver. Let’s leave out those dates. Refer to the period 
when you were there. 
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Mr. Kern. It is my understanding that they had pursued the en- 
forcement of the section on the predicate of the congressional intent 
as expressed by the Congress, such as you have just referred to; yes; 
that it was a procedural] defense. 

Senator Krrauver. In a case where it would create a monopoly, or 
substantially tend to lessen competition, that it was not an absolute de- 
fense in cases of that kind. 

Mr. Secrest. I think if they had proceeded on some other basis there 
would have been a different approach in the trial of some of the cases. 
With respect to the word “knowingly” I think a case or two was lost 
because they didn’t feel it was necessary to put the evidence in to show 
that the person who was giving the discriminatory price or getting it 
had that knowledge. 

Senator Keravuver. ‘Then you confirm, on the basis of the way the 
cases were tried, that what Commissioner Kern said was correct ? 

Mr. Secrest. I believe so—to my knowledge—there are many things 
I don’t know about the cases that have been tried—prior to my mem- 
bership on the Commission. You have, too, in some of these cases a 
conspiracy wrapped in with the discrimination where it wasn’t just 2 
clear-cut question of price discrimination, but other factors too. 

Senator Krravuver. I notice on page 3 of the majority letter that in 
addition to the Standard Oil case and the Balian Ice Cream case, 
which show the necessity for further clarification of the law at least 
in line with S. 11, that the case of Brown v. Standard Oil Company 
(238 Fed. 2d, 54, the fifth circuit), which was decided apparently after 
the Balian Ice Cream case, was cited. 

Will one of you Commissioners explain the pertinence of that ref- 
erence ? 

Mr. Anperson. I think that one of the important factors in that 
case was in connection with the word “lawful” which the Supreme 
Court had used in the Standard of Indiana case. 

Now, General Counsel is here, possibly he can 

Senator Kerauver. I have the Federal Reporter, and I believe one 
paragraph here may set forth what the problem was: 

Appellee here contends that there is a burden on the seller to prove that the 
competing price was lawful. There is certainly no authority for this in either 
the Supreme Court or later Court of Appeals opinions in the case referred to at 
such great length. The most, it seems to us, that could be made of the use by 
the Supreme Court of the word “lawful” is that if the seller discriminates in price 
to meet the prices that he knows to be illegal or that are of such a nature as are 
inherently illegal, as was the basing point pricing system in the Staley case, 
supra, there is a failure to prove the “good faith” requirement in section 2 (b). 

There is nowhere a suggestion that the seller must carry the burden of prov- 
ing the actual legality of the sales of its competitors in order to come within 
the protection of the proviso. 

Apparently the Fifth Circuit Court of Appeals applied the rule of 
reason to the question of whether the price that was being met was 
lawful or unlawful, which is another cutting away, as I see it, of the 
substance of section 2 (a). 

Mr. Kern. That situation wasn’t squarely met in the Standard Oil 
case with respect to who would carry the burden of proof with respect 
to its being a lawful price. It was assumed, and not in issue, that the 
price was ‘lawful. But with respect to when that does become an 
issue, of course the Brown case does further weaken the situation in 
connection with the burden of proof as to the legality of the price. 
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Senator Kerauver. Can you tell us whether certiorari was denied in 
the Brown case and the fifth circuit case ? 

Mr. Kern. I don’t know, sir. 

Senator Kerauver. In November 1956 ? 

Mr. Gwynne. I don’t know. 

Mr. Kern. There is nothing yet. 

Mr. Cuumpris. I think the General Counsel wanted to make a 
statement. 

Mr. Kinrner. I have no knowledge, sir, with respect to certiorari 
in the Brown case. 

Senator Keravuver. The quotation I read was from the opinion of 
the Fifth Circuit Court of Appeals and it is supported by a footnote 
which says: 

Not only is there no precedent for requiring such proof, but it is apparent that 
such a requirement would practically destroy the value of the proviso, for the 
legal vel non of the competitor’s prices depends on many facts, including what 
it might be doing to meet low prices of its competitors. The inquiry into these 
collateral issues would be endless. 

Senator Dirksen, do you want to ask any questions? 

Senator Dirksen. Yes. 

First, I want to ask Commissioner Anderson with reference to his 
observation that the proposal before us may contain good and evil. 

I wish you would be a little more specific and spell out what you think 
is the good and then spell out what you think is the evil that is involved. 

Mr. ~ ANDERSON. Senator Dirksen, that is a rather king-sized order. 
But I would like to say that prior to your coming to the committee 
meeting this morning, I made a very brief staement to the effect that 
insofar as I w as concerned, on balance I favored this legislation. But 
at the same time, I had to admit that I wasn’t enti irely possessed of 
all the knowledge on it that I would like to have. 

My reason for saying that it may have good is this: I believe that it 
is in conformity with “the spirit and the philosophy of antitrust, of 
keeping competition clean, and reducing predatory practices to the 
least possible extent. 

Then, on the other hand, it is a very general statute for me. And 
because of generalities, there might be Turki ing in there, things that 
might not be exactly matters that “I would approve of. And now, I do 
wish—I must make a confession here, that I don’t know as much about 
this as I would like to, and I have been studying it for about a year— 
and I do take some solace from the fact that many of the people that I 
discussed this with have the same opinion, that they too wished they 
knew more about it. 

So I don’t come here this morning as an authority on it, even of any 
pygmy proportions. But there are a number of ‘things here—there 
are those who believe that it will curtail competition, and that people, 
competitors, should be allowed to use this defense that they now 
have, that is, if someone cuts the price, they can go on and cut, with the 
result that it is only in the tradition of the Ameri ican businessman that 
such should be allowed him, 

However, I am of the opinion that that could be carried to a point 
of extinction for some competitors. And therein lies the evil of it. 
The good—if it should cut out competition, I don’t favor that myself. 
I come from a State that is possibly as individualistic in the matter of 





TO AMEND SECTION 2 OF THE CLAYTON ACT 649 


its people as any State in the Union. We live out there on the farms 
and plains of South Dakota. We are individualistic. We like to think 
that we don’t have any mhibitions that will prevent us from doing 
what we think is good business for us. 

Senator Dirksen. Isn’t it a fact, then, that if the seller has to let a 
customer go and can’t serve a distant market, aren’t you, in fact, in- 
hibiting rather than protecting competition ¢ 

Mr. Anperson. You may to a certain extent, but if you are going 
to open the gates to a point where you are going to drive some of 
them into oblivion or bankruptcy, that is bad for the general com- 
petitive situation in the United States. 

So I think it is a balancing of the good and the bad. And I find 
myself, as a result of that, thinking that it has more good than it has 
bad. 

Senator Dirksen. Of course, that is no going to be very helpful for 
a litigant, I must say, Commissioner Anderson, when he is up against 
the gun. 

I want to ask Chairman Gwynne a question or two. We have been 
talking about the Balian Ice Cream case. As I interpret the court 
decisions, notably the Standard Oil case, certainly it does not sanction 
predatory practices or the invocation of a pricing system—and I 
think it was testified here by Commissioner Secrest that actually the 
Balian case did involve a pricing system applied over an area 

Mr. Secrest. I want to make it clear from my standpoint that that 
certainly is not the law as interpreted by the Commission in past cases. 
And I don’t want to say anything—and there are many things in the 
Balian case that I think should be discussed, that might disqualify 
members of the Commission from sitting on many cases that we have 
pending, and will have coming before us. 

So I only discussed 2 things that I think are wrong in which the 
Commission did not agree with these 2 principles, and I don’t think 
the Supreme Court did. I want to make that clear. I think it isa bad 
law in that circuit out there. 

Mr. Gwynne. Senator, I don’t get the same thing out of the Balian 
case that the majority do. It has “been well settled for years that you 
“an meet the price, you cannot beat it. 

Senator Dirksen. In that respect, this is a wholly limited defense. 

Mr. Gwynne. Absolutely. And it has always been well settled by 
the Supreme Court that you have to meet competition as to a particu- 
lar customer. 

Now, certainly no circuit court can overrule the Supreme Court 
on those well-settled principles, and it would seem to me that if the 
Supreme Court thought they were doing it—if the Supreme Court 
though for a minute ‘that the Ninth Circuit was overruling the Su- 
preme Court decisions on these two well-established princ iples, cer- 

tainly they would have granted certiorari. 

The answer is, and the reason, prob: bly, they didn’t grant certior: wi, 
is that while there is loose talk in the decision—there often is—you 
can’t pick up unfortunate statements. You will find them in any 
case. You have got to get right to the decision. 

Now, what is the decision? The decision is right here. 

Senator O’Manoney. Will the Senator yield? It is in connection 
with the statement that Chairman Gwynne just made in his answer 
to you. 
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Senator Dirksen. I would be glad to. 

Senator O’Manoney. I wish he would explain his meaning as he 
proceeds in his answers to Senator Dirksen. 

I think it is well established that the price cannot be lowered. 
There are many people who have written to me and who have testi- 
fied, and many who have not testified and are confused, who think 
that the essential feature of competition is the lowering of a price, 
not the stabilization of a price at a given floor. So I wanted to know 
whether in making this statement that it is the established law that 
a price cannot be lowered, if there was not some additional explana- 
tion that you want to add. 

_In other words, does that not apply only in the particular set. of 
circumstances ? 

Mr. Gwynne. Of course, a seller can lower prices to everyone at 
all times, but so far as this defense is concerned, you see, the only per- 
son who can avail himself of this defense is the man who has already 
violated 2 (a). Instead of lowering his price to everyone, he is try- 
ing to retain a customer by lowering the price to meet the offer made 
by his competitor. That is the only application the defense has. 

Now, continuing on in the Balian case, to my notion the reason the 
Supreme Court did not grant certiorari was because the case was de- 
cided on this proposition right here. There is absolutely no evidence— 
I am reading from the court decision : 

There is absolutely no evidence in the record that the differentials as to sales 
in commerce or in any other areas had any relation to any injury or damages 
which plaintiff may have sustained. 

Now, if you will go back to the findings of the district court, you 
find that all through, that there was no proof of injury. They never 
got to first base in the first place. So whatever is said about the de- 
fense is dictum, and certainly would not be accepted as the law. 

The very latest case on the subject that I know anything about is 
in the circuit court in the seventh circuit, the Niehoff case decided 
January 9. And they didn’t rely in any way on that decision, if it 
were such a decision. 

That is that case. I think that has neither added to or taken away 
from the law as it existed prior to the Balian case. The only thing 
you can say about it—it may be true, they have decided the factual 
question incorrectly, that is all. 

Now, when you get to the recent Standard Oil case, here is what 
happened there, as I understand that record. 

Mr. Cuumeris. Before you go to the Standard Oil case, wasn’t there 
a finding in the Balian case that the Balian Ice Cream Co., after it 
went into this competitive situation had less of the market in Los 
Angeles than when they started ? 

Mr. Gwynne. Correct—as bearing on the fact that there was no 
injury, absolutely. 

Now, the Standard Oil case was tried by the Commission on a cer- 
tain theory. And they held in the decision that the question of good 
faith of the Standard Oil Co. in meeting competition, meeting the 
prices, was immaterial, because there was no showing that competi- 
tion was not injured. The Supreme Court held that was not the law. 

and sent the case back to the Commission to determine the question 
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of good faith, because under their holding the question of good faith 
was now material. 

‘I was not there when it happened, when the case was tried, naturally. 
But the Commission did not send the case back to the hearing examiner 
to develop that point. Instead the Commission undertook to make 
findings on the old record. Well, the thing happened there that hap- 
pens to the courts many times when they fara tried to accommodate 
a record tried on one theory of the law to a new theory. And the 
Commission then held that there the respondent did not meet the 
prices in good faith. 

The circuit court of appeals overruled that. And they put it, it 
seems to me, entirely on the factual question. If I can turn to it here, 
here is what the Supreme Court held in substance: 


Petitioner’s good faith defense was firmly established— 


in other words, they just simply disagreed with the Commission on 
the facts— 

and the Commission’s ruling by which it reached a contrary conclusion was un- 
tenable and must be rejected. 

It seems to me, that is all there isin the case. In any event, certiorari 
has been granted. So there will be a decision on that, I assume, before 
long. 

Senator Dirksen. Chairman Gwynne, there is another question that 
arises. ‘That is the contention, of course, that the pending proposal 
is designed to help small business. Seller A has a customer; every- 
thing is all right. Seller B comes along, decides this is a good cus- 
tomer, he would like to have him, and so he lowers the price. Now, 
what are the alternatives confronting seller A? He can lose the cus- 
tomer. He can lower his price to everybody else that he sells to in 
order to keep him out of difficulties. Or he can go ahead and lower 
his price and take a chance. 

Son, under 2 (a), of course, you have got these problems. One is 
injuring competition and lessening competition or tending to monop- 
oly. But here we are dealing with lessening competition or tending 
to monopoly. Now, Commissioner Anderson a moment ago talked 
about the things “lurking” in this proposal. That is exactly the bur- 
den of the testimony of scores and scores of people who have come be- 
fore this committee—lumber, cement, iron and steel, oil, oil jobbers, re- 
tailers, the hardward people—the list is almost endless. In every case 
that has been the burden of the emphasis. It is the uncertainty of the 
thing, because, practically speaking, where are you injuring com- 
petition ? 

You might get off the hook, but where are you lessening competi- 
tion? Then you are on the hook. In the hundreds of millions of trans- 
actions in the American economy every day, can the little business fel- 
low very well fortify himself with a legal opinion to find out when he 
is in the hole, and when he isn’t ? 

What comment have you to make on that, Chairman Gwynne? 

Mr. Gwynne. I think we should not assume that the small man 
doesn’t want competition the same as everybody else; in fact, that is 
about his only hope nowadays to be able to exist. 

Now, if I could give an illustration of what actually happens there 
to illustrate the point you are making, Senator, here in a certain com- 
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munity is a man selling ice cream. And he is selling it everywhere at 
the same price except as he can cost-justify lower prices. There comes 
in from another town a new manufacturer of ice cream. He is better 
financed, his methods are probably newer. Anyway he offers to every- 
one in this place a lower price than the original man. Now, competi- 
tion is not entirely based on price. And I think that is particularly 
true when you come to the small fellow. We deal with a lot of people 
because we like them, their service is better, and whatnot. 

And what happens to the original man in the town who was getting 
more for his ice cream? A lot of his customers stay by him. There 
would be cases, however—here is a large supermarket, and there would 
be cases where they would say to this man, “The man from the other 
town is offering ice cream several cents cheaper than you sell it, and I 
don’t feel justified i in paying you the extra money.’ 

All right, now, under the present law that man can lower his price 
and keep that customer. Under this law, before he could lower that 
price he would have to determine the question, which is a problem 
in many cases, if I do that, will I be charged with 

Senator Kerauver. Substantially lessening competition or creating 
a monopoly ? 

Mr. Gwynne. That is right. What would he do in that kind of a 
case, and what would a lawyer advise him? He would probably advise 
him to let the customer go, wouldn’t he? That is what I would be 
afraid of about this bill. 

Mr. Anperson. Might I add a word here ? 

We are talking here about little business men. Senator Dirksen 
has brought up a very important point. But let’s keep in mind that 
this doesn’t. refer to intrastate commerce, but only has reference to 
interstate commerce, and that would eliminate a vast number of these 
little follows. In a border State where you had two cities, one on each 
side, you might run into the problem, but with this application only 
to interstate, I think there are a lot of small businessmen that are 
probably apprehensive when they shouldn’t be, because they are intra- 
state. 

Senator Dirksen. But when is he in intrastate and when is he in 
interstate ¢ 

Mr. ANDERSON. That poses a problem. 

Senator Dirksen. Look at that Wrightwood Dairy case a number 
of years ago, involving a price in an agricultural market. I never saw 
such amazing language in a court decision. If I can reconstruct it, 
W rightwood - Dairy did not buy a pint of milk outside of Illinois and 
did not sell a pint of milk outside of Illinois. But the court finally 
said that what they did buy and sell might be in the stream of com- 
merce. Who in the world, other than a Philadelphia lawyer, will ever 
be able to say when you are in the stream of commerce and when you 
are not ¢ 

How shall a little businessman determine that in advance before he 
ever gets into the toils of your Commission and gets involved in litiga- 
tion? That is one of those lurking uncertainties that you have referred 
to. 





Senator Kerauver. While you speak of that agricultural market- 
ing order, the statute there was affecting commerce, the statute here 
is that it must be engaged in commerce. 
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Mr. Anperson. That is right. And that means interstate commerce. 

Senator Kreravuver. Senator Dirksen. 

Senator Dirksen. Of course, in the Standard Oil decision the court 
uses the language— 
although the gasoline was not bought to River Rouge pursuant to orders already 
taken, the demands of the Michigan territory were fairly constant, and the 
petitioner’s customers’ demand could be accurately estimated so that the flow 
of the stream of commerce kept surging from Whiting to Detroit. 

That language has appeared in a number of court decisions, and par- 
ticularly where the Wage-Hour Act was involved, like that noted 
Philadelphia case where the charwomen, working in a building on 
Chestnut Street, agreed that they ought to come within the purview 
of the Wage-Hour Act on the ground that so many of those floors were 
devoted to the manufacturing of ready-to-wear dresses and other ap- 

arel that, for practical purposes, the decision was that because you 
hans goods manufactured in commerce, that they too came within 
commerce, janitors and charwomen and the like. This becomes a very 
intricate situation. 

Mr. Gwynne. It should be said, Senator 

Senator Dirksen. The problem is how to resolve the confusion and 
uncertainties that would becloud the whole business fraternity in the 
country. 

Mr. Gwynne. I think it should be said that our law, enforced at 
the Commission, is not as broad in that respect as the wage and hour 
law. And it would be true that many transactions, such as the buying 
of a cigar, for instance, something like that, would be purely local, 
and would not involve any interstate commerce. In fact, many of the 
retailers in the country are not engaged in interstate commerce. But 
many of the supplies are. The man who sells the cigars is quite 
likely involved in interstate commerce. 

Isn’t that about the situation ? 

Senator Dirksen. I would think so. In that I think it was used 
by the court in the Morton Salt case, where, as I understand the fact, 
actually there was a small difference between carload and less-than- 
carload prices for salt, and they were available to 99.9 percent of the 
seller’s customers. But the language used by the court there was “a 
reasonable possibility of lessening competition among grocers.” So 
when you are dealing with the vagaries of language and getting in the 
field of semantics, you can understand the confusion. 

But I think you made one observation that has been persuasive to 
me, as we have gone through this whole hearing. Do you solve a 
problem when you impose an interdiction upon a huge segment of the 
American economy in order to help one other segment? In my judg- 
ment, that is no solution at all. These witnesses that have paraded 
their confusion of mind constantly, don’t know whether they are under 
the provisions of this bill or not. 

Mr. Anverson. I think, Senator—at least, this is my humble opin- 
ion—that there are those who have brought themselves within the or- 
bit of this bill that actually don’t belong there, because of the fact 
that they are not in interstate commerce. I think that our statute, as 
the judge has just pointed out, is far plainer than many other statutes 
in operation, because of the fact that we must have interstate com- 
merce in order to have any jurisdiction, and again I want to say that 
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I think that the good that comes out of this will be beneficial to the 
idea of antitrust generally. I want to hold that out as my thinking on 
balance of it, because I realize there are many people that say, “This 
is going to affect me.” It is not, because they are not in interstate com- 
merce. They might be under some other act, with some other proposi- 
tion. But insofar as the Federal Trade is concerned, this has refer- 
ence only to interstate commerce, and we should keep that in mind. 

Senator Dirksen. Yes. But what do you do about a fellow who 
finds himself suddenly confronted with a little local price war? How 
does he defend himself ? 

Mr. Secrest. I question whether we ought to discuss it. We have a 
complaint issued in a gasoline price war, and anything we might say 
in connection with it might disqualify all of us. , 

Senator Dirksen. But we have to discuss it. 

Mr. Secrest. I appreciate that. Our trial staff might properly say 
anything they want to, because they are advocates. But we are go- 
ing to have to sit eventually, the five of us, and determine all the facts 
and the applicable law. And I think anything we might say even in 
a general way could be brought up as a defense, as a disqualification 
of the Commission. 

Senator Dirksen. Do you all agree we are not dealing here with 
the situation involving a predatory attack on competition that we are 
dealing with individual competition ? 

Do you share that view, Chairman Gwynne? 

Mr. Gwynne. Well, the defense applies only in cases 

Senator Dirksen. I thought it did; it applied only to limited indi- 
vidual competition. 

Mr. Gwynne. That is right. 

Senator Dirksen. When you talk about pricing systems, which 
may have been the case in Birmingham, or a predatory rate, you are 
over in a wholly different field, and you wouldn’t need this legislation 
to deal with it. 

Mr. Secrest. It hasn’t been proved that it is predatory. 

Senator Kerauver. We had two members of the staff here, Mr. 
Maclver and Mr. Creel, who did discuss the Birmingham and also 
the Jacksonville case. They did a very good job of presenting the 
facts and background of those two cases. 

Senator Dirrxsen. That brings to mind, Mr. Chairman, a summary 
that Chairman Gwynne has inserted in his statement here on page 14: 





The record on that in Federal Trade Commission cases is as follows: Since 
the Standard Oil decision In 1951, the meeting competition defense has been 
raised in 27 contested cases— 
and so on, and then the disposition of the cases. 

I think, Mr. Chairman, you ought to elaborate that paragraph a 
little, because I would gather from that that the law as it stands today 
is adequate for all purposes. 

Mr. Gwynne. So would I, I think it is. And I think the fact that 
no one has been able before the Commission to prove this defense indi- 
cates that it is not the danger that some people would say it is. It isa 
very limited defense, Senator, it was meant to be, and the courts have 
so construed it. I have set out the various limitations that already 
have been put on it. A few of them are doubtful. One is the question 
of whether the price you are meeting must actually be lawful, or, 
must you reasonably think that it is lawful. There is a point where 
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Congress might clarify the law. Otherwise I think the defense is 
clearly limited to the specific situation where someone comes in and 
offers to your particular customer a price, and you lower your price 
to held him without lowering it for everyone else, 

Senator Dirksen. Here you mention six cases in which the meet+ 
ing competition defense was asserted by the respondent in the case, 
and in all of those you issued a cease and desist order anyway. So 
under that I would gather that the law is adequate. 

You mention two cases where the matter was not contested by the 
defendant in the case. So, for practical purposes, those were moot. 
Then you mention another case in which the hearing examiner dis- 
iaied the complaint as to the section 2 (a) count for failure of proof 
on motion of counsel supporting the complaint. So that is nine cases. 
In six more other cases complaints were dismissed on the ground that 
there was no showing of injury to competition in the first instance 
under 2 (a). 

Mr. Gwynne. That is right. 

Senator Dirksen. So that would take care of five types of cases. 
You say there are 12 formal cases now pending before the Commis- 
sion in which good-faith defense is involved. But certainly this rec- 
ord of the last 6 years would indicate that the Commission is doing 
a pretty good job with the weapons that it has in existing law, and 
that it doesn’t need this, and that we don’t need the uncertainties that 
go with it. 

Mr. Gwynne. It seems to me, Senator, the cases that fail, fail for 
the same reason that the Balian case failed, the plaintiff couldn’t prove 
injury in the first place. So the question of defense isn’t involved. 

Senator Dirksen. Is there any comment on this Commission record 
from the other members of the Commission ? 

Mr. Anprerson. Senator, I think the members of the staff can answer 
that better than I. I haven’t been on the Commission very long, a 
little over a year. But since the Standard Oil decision came out in 
1951, in holding that this defense was given this type of case, there 
could have been—the staff could answer that—there could have been 
a number where the statute said, well, that defense is positive now, 
there is no point in going ahead with these complaints that have come 
in. Now, that is a possibility. 

Senator Dirksen. But we are dealing with what is, not what could 
have been. 

Mr. Anprrson. That is right. 

Senator Dirksen. Here is the record of 27 cases since the Standard 
Oil case in 1951, and the Commission has certainly given a good ac- 
count of itself on these, as I see it. 

Mr. Anprrson. We do the best we can. 

Senator Krrauver. Let me ask in connection with those cases, it is 
my understanding that in these six cases where you rejected the de- 
fense, that in those cases the seller making the discrimination claimed 
that he was not meeting a general lowering of prices, and that they 
were not cases in which there was a lowering of prices to meet an 
individually lower price. Is that correct? 

Mr. Secrest. Primarily I think they were systems of pricing. 

Senator Kreravver. That is, they were meeting systems of pricing, 
and you wouldn't allow the good-faith defense in that situation ? 
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Mr. Gwynne. Right. 

Senator Kerauver. That is consistent law. These six cases where 
you rejected the defense were not cases in which the seller was meet- 
ing an individual lower price, such as Standard Oil ? 

Senator Dirksen. Well, then, Mr. Chairman 

Senator Keravuver. Let me ask the Commissioner whether that is 
correct or not ? 

Mr. Gwynne. That is certainly true in some cases that I know. They 
were not meeting an individual price. 

Senator Kerauver. In any of these six cases 

Mr. Gwynne. I wouldn’t know that it is true of all of them. How- 
ever 

Senator Krravver. In any of these 6 cases, have you come face to 
face with the $64 question of meeting the individual lower price of a 
competitor in good faith? 

Mr. Gwynne. I can’t recall the case, but it seems to me, Senator, 
the law there would be clear, if he did meet an individual price to an 
individual customer, and it complied with all the other limitations. 
his defense should be good, and the Commission should so hold. 

Senator Keravuver. The point I wanted to make, though, is that 
while I am glad to have your opinion about that, in these six cases 
where the defense was rejected, the defense was that they were meet- 
ing some pricing system, and they were not cases where a reduction 
or discrimination had been made to meet an individually lower price? 

Mr. Gwynne. I thing the type of defense you suggest is the usual 
one, and in the cases I have heard since coming on the Commission, 
where they have undertaken to set up this defense, they have had to 
do with that sort of a pricing program. I do not know of any cases 
since I have been on there where they undertook to meet an individ- 
ual price and made it stick. 

Senator Krravuver. The point I wanted to make is that these cases 
where you have rejected the good-faith defense were not the kind of 
cases that Senator Dirksen was talking about, where there was a dis- 
crimination to meet an individually lower price, and it was claimed 
that that was this good faith—that was not the case in the six cases 
where the defense of good faith was rejected ? 

Mr. Gwynne. I wouldn’t be sure about those. Maybe we should 
give you astatement of what the actual situation was. 

Senator Keravver. I will ask any of you. 

Mr. Secrest. I think the defense was that they were meeting a 
price in good faith. I recall in some of the automobile parts cases 
definitely the Commission held that that was not a defense, because of 
the fact that it was a system of pricing, rather than an individual com- 
petitor. I think that was true in the Maryland Baking case, where 
there was only one competitor, and they had reduced cones to a certain 
level, not to hold a customer, but, he said, to get even with him in the 
Washington area. I believe those were the actual words. It is a 
decided case so far as we are concerned, so we can discuss it. But 
there was a pricing system that the Commission rejected as a defense. 

Senator Keravver. So in each of these six cases, the defense of meet- 
ing good faith was rejected because it was the system ? 

Mr. Secrest. I won’t say the six, because I don’t know which of 
the six he refers to, but I would say in general where the defense has 
been that of meeting competition in good faith, the Commission has 
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denied that defense on the ground that it was meeting competition 
with a system of prices rather than an individual customer. Of 
course, they want to hold customers, there is no question about that. 

Senator Kerauver. Since the Standard Oil decision by the Supreme 
Court, do you know of a single case where it has been a question of 
individual meeting of a lower price ¢ 

Mr. Secrest. I don’t know of any. 

Mr. Anverson. I don’t know of any either. 

Mr. Kern. I don’t know of any either. 

Senator Keravuver. So all of these cases were something else, meet- 
ing a pricing system / 

Mr. Kern. To my knowledge. 

Senator Dirksen. Mr, Chairman, | am glad you raised that ques- 
tion, because, if you are correct, and the Commissioners are correct, 
then we at once eliminate summarily right here and now everything 
you said this morning about pricing systems and predatory practices, 
because you have got “all the authori ity vou need under 2 (a). We can 
localize this now, and we get down to this question of individual com- 
petition. The burden of Chairman Giwynne’s statement was that this 
is an individual matter and a limited defense. So you can’t have it 
both ways; it is either one way or the other. 

Senator Krravuver. Congressman Gwynne, referring to this ice 
cream case we were t: king about, this bill is intended to give protec- 
tion at the first level to prevent the kind of thing that occurs in the 
bigger, better financed ice cream companies coming in and making 
one price here and another price there. Isn’t that part of this picture, 
too ¢ 

Mr. Gwynne. I don’t think so, Senator. That is covered by 2 (a); 
isn’t it? The discrimination—aggressive discriminatory practices are 
not covered by the defense, are they? There is such a thing, you know, 
as area discrimination. 

Senator Krrauver. He can say he was meeting some kind of com- 
petition on a local level, and perhaps prove it. 

Mr. Gwynne. But here is a man who is selling bread, say, in certain 
towns, for 16 cents a loaf. Another man comes in, he can sell the bread 
for 15 cents if he wishes to, if he is not involved in any discrimination 
there. Now, he cannot go to one of the first man’s customers and say 
to him, “Now, I will sell it to you for 15 cents, and charge the other 
customers 16,” because there he is not protecting a customer, he is 
trying to get one by a discriminatory practice, which in my judgment 
is prohibited by the early part of section 2. You see what I mean? It 
only applies where—you have got to have the customer first, and then 
someone comes in and offers him a better price, whereupon you can then 
meet that particular price to that particular customer, and keep him. 

Senator Krravver. Judge Gwynne, the little fellow who is being 
imposed upon in your ice cream cases, the little fellow who had a num- 
ber of customers, in order for him to be violating 8. 11 proposed here, 
he would have to have such power, and his cuts would have to be of 
such importance, as to substantially lessen competition or tend to create 
a monopoly. 

It is not likely that a little fellow in that situation trying to meet 
the competition of a much larger and better financed person, would 
have such power and importance in the market. What he would do 
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as far as substantially lessening competition and creating a monopoly 
would be inconsequential. He is the inconsequential man in the pic- 
ture, isn’t he? 

Mr. Gwynne. I should think in many cases, Senator, injury to 
competition cannot be established. But in many cases, it might be 
established, and there would be many cases where the man and his 
lawyer would have doubt about it. 

Senator Krravuver. But it is not usually the little fellow who is in 
a local community trying to survive against the onrush of some bigger 
fellow coming in to overwhelm him—it is not the little fellow trying 
to survive who is going to be lessening competition or creating monop- 
oly. It would be the big fellow who is coming in trying to drive the 
little fellow out. That is what this bill is designed to try to protect. 

Do any of you Commissioners have any thoughts about that ¢ 

Mr. Kern. I think that is very true. When we talk of competition, 
we sometimes lose track of which competition is affected. Of course, 
there is competition on all levels, and it should be kept open and as 
free as possible in our free enterprise system. But as I understand 
the main thrust of the Stitiin Pelee Act, it was designed to pro- 
vide equality of treatment with respect to the retailer, the small buyer, 
the thousands of people in this country who are competing actively, 
one with the other, and with the bigger retail establishments, and the 
chains, and so forth. 

And the thrust of the act was essentially to insure the fact that that 
small buyer had equality of access to supplies, so that he could com- 
pete without discrimination. It was an antidiscrimination act = 
marily designed to protect, perhaps, that level of competition. And 
feeling as I do that it was—and I think that is a fair conclusion from 
the congressional history of the act—I think that on that level it has 
been seriously weakened by the Standard Oil decision, and for that 
reason I favor this bill. 

Mr. Secrest. It was primarily, as I recall—and you and I were 
both there—an anti-chain-store bill, known as such. 

Senator Dirksen. That is right. 

Mr. Secrest. And it passed a broad law, as all similar laws are, and 
it not only applies to chainstores, but to any other branches of the 
economy that engage in interstate commerce and not expressly set 
out, like the Packers and Stockyards Act, or some other segments, by 
Congress itself. The language is broad. I don’t think you have any 
broader language than you find in the original Federal Trade Com- 
mission Act. 

And of course no one knows exactly what language will mean until 
it has gone the gamut of the Commission and the administrative 
bodies and through the courts. There are many unsettled questions 
yet in connection with existing statutes. And I presume there prob- 
ably will be whether or not this law is amended. 

learly everyone that is not engaged in interstate commerce is not 
touched by this law if it is passed. The court in the Bunte case held, 
I think, that business that affects intrastate commerce is out of our 
jurisdiction. In the wage and hour, social security, and countless 
other laws Congres saw fit to say what area they sought to reach in 
and get, but we are precluded from that. 

That segment of the business would never be affected, and I think 
it is much of that segment that is greatly alarmed about S. 11, just 
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as you gentlemen know that when there is talk of economy every vet- 
eran in the country gets excited, “I am going to lose my pension,” 
when in actuality he may have no threat to him whatsoever. So 
there is that much of a narrowing of it. 

There is this much to the man who is selling. If I go into an area 
or into, for instance, a city of 10,000, and I am selling to a customer 
there gasoline, or whatever it might be, and I come to the man and he 
says, “I am going to get 10 cents less price” from someone else, I say, 
“QO. K., I will give you the 10 cents, I don’t want to lose you.” 

If after a month I see that my other customers’ volume of business 
has gone down 20 percent I am the only man that knows that, and if 
the Commission tried to prove a case it would have to make investiga- 
tions and find that out, but I have the facts in my own office, 

If this man that I gave the price discrimination to, if his volume 
goes up 20 percent and all the others go down, I must surely know 
that there is a substantial lessening of competition. I am the only one 
that can know, until a complete investigation is made from all the 
angles, which is very time-consuming and costly to the Government. 

nd so he does have that as a ide. And maybe practices like that 
go on for years, I don’t know, the Commission doesn’t generally find 
these discriminations, they may have gone on for years before we 
know it. But he certainly knows that he is substantially lessening com- 
petition long before anyone would know that he was even discriminat- 
ing in his practice. 

Senator Dirksen. Commissioner Secrest, there was scarcely a wit- 
ness that has appeared before this committee thus far in opposition to 
this bill that hasn’t confessed a sense of confusion and uncertainty 
over this rather vague thing: substantial lessening of competition in 
any section of the country. Now, with reference to Commissioner 
Kern, you speak about a big man coming in to drive the little man out, 
or hurt him. But let’s put the shoe on the other foot. <A little manu- 
facturer manufacturing batteries in Rock Island, Ill., has got custom- 
ers in Rock Island, Moline, and elsewhere. So a big battery operator 
comes in and takes away a couple of his good customers. 

Now, what does he do to keep himself whole? Of course, the safe 
thing to do is to lessen the price to all of his customers, even though 
it may be below his manufacturing cost. Then he says to himself, 
“Well, I will recoup those losses, because there is a river running be- 
tween Rock Island, Il., on the Illinois side and Davenport over on the 
Iowa side, so I will go over to Waterloo and Davenport and Cedar 
Rapids and Des Moines and elsewhere, and I will raise the price over 
there a little bit, and I will recoup my losses that way.” 

Have you solved the problem that way, by putting the burden on 
somebody else, just to carry on and meet a situation which in the law 
is described as a substantial lessening of competition in any section 
of the country ? 

Mr. Kern. Senator, it may make for more rigidity of prices in con- 
nection with that level of competition. I concede that. But on bal- 
ance I think that outweighing that should be countervailing proposi- 
tion that one shouldn’t be permitted to compete to the extent of injur- 
ing competition, or a tendency to monopoly. 

Senator Dirksen. When you say that, Commissioner Kern, when 
you speak about on balance, what you are actually doing is making a 
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confession that this proposal is going to do injury to some segment of 
our economy, While doing good to the other. 

Where do you draw the line—how much of good and how much of 
evil here ? 

Mr. Kern. Well, the Congress orivinally thought of that line, I 
think, when they passed the original Robinson-Patman Act, sir. I 
think that is a problem that Congress has to wrestle with. 

Senator Dirksen. Of course, it was in direct contravention to the 
general ceiling of the Clayton Act and the Sherman Act, and it was 
justified mainly on grounds of social desirability as much as anything 
else. But we always have been, and we are still, talking about compe- 
tition. 

Mr. Kern. I think there was more than social desirability behind 
it, Senator. There was the actual overt price discrimination which 
was driving to the wall a number of small businesses. And I think 
that the Federal Trade Commission chainstore investigation bore that 
out. 

Senator Dirksen. You see, we are left in this calculated confused 
position. It is admitted, it seems to me—I think you gentlemen are 
admitting it—that it is going to do harm, and it might do some good, 
and where do you draw the line? And is that a solution to this prob- 
lem? In my judgment, when you do harm, while doing good—and 
you can’t measure for us how much damage will be done—that is no 
solution to this problem at all. 

Mr, Gwynne. Senator, where do you think it would do good? I 
admit that something needs to be done to prevent discrimination. We 
have a law now, and there is our real trouble. Our real trouble is 
that sometimes big operators do discriminate against some of their 
customers, and it seems difficult to prove injury. There is the real 
fight. The Commission should be engaged in carrying on agegres- 
sive warfare, instead of bothering shout this defense, which is such a 
limited defense anyway that it has never prevailed at the Commission 
inasingle case. Now, that is the answer. 

Senator Dirksen. Mr. Anderson ? 

Mr. Anprerson. Senator Dirksen, in the weighing of the equities, 
isn’t’ it true of almost every bill that you vote for, that there are more 
or less benefits, that is, it is going to benefit some, it may even hurt 
others ¢ 

I have had the experience on the State level, that people will say, 
“Look, it is going to hurt me.” But we have to answer, “ Yes, but it is 
going to benefit a great many more.”’ So this is just like any other 
bill, isn’t it? It is true that it is going to hurt some, but it is going 
to benefit some; isn’t that the way we have to look at this? 

Senator Dirksen. Let’s carry that a bit further. Abraham Lincoln 
said that every proposition contains good and evil. In embracing any 
proposition, we have to consider whether it contains more good “than 
evil. You have said nothing this morning to persuade us that there 
isn’t more evil than good here; you have cited nothing specific. ‘There 
is our problem. 

Senator Keravuver. Senator Dirksen, you are just speaking for your- 
self. They have certainly said many things that persuaded me. 

Senator Dirksen. That is rather an individual point, Mr. Chair- 
man. But it is going to be cold comfort to a fellow that gets in the 
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toils of the Commission and then has to hire a legal staff and find out 
where he is and get him off the hook. 

Senator Kerauver. Governor Anderson, we are talking about the 
harm to somebody. The only harm that can come from this is to one 
who would compete unfairly, that is, who would compete on such a 
basis as to substantially lessen competition or create a monopoly. Isn’t 
that true ? 

Mr. Anperson. That is right. And I think, Senator—my own 
opinion is that it might have a tendency to make for some rigidity. 
On the other hand, I am of the opinion that the way the bill is worded 
it isn’t going to catch everybody, it is only going to catch those whose 
acts substantially lessen competition or may create a monopoly. 

Senator Kerauver. In that connection, may I ask Commissioner 
Kern. 

Commissioner Ker n, you have been down there a long time, either as 
Commissioner or on the staff. Do you know of any case that has ever 
been brought by the Commission against a little fellow for reducing a 
price to meet the competition ofa big competitor ? 

Mr. Kern. I can’t say that I have, sir, but I won’t say that there 
haven’t been such cases. I would just have to say I don’t know. 

Senator Kerauver. Do you know of any ? 

Mr. Kern. No; I donot know of any. 

Senator Kerauver. Do any of you Commissioners know of any case 
that has ever been brought by the Federal Trade Commission against 
a little fellow because he reduced prices to meet the competition of 
the big company ¢ 

(No response. ) 

Senator Keravuver. Do you, Mr. Kintner ? 

Mr. Krntner. Well, I can’t cite you a case with facts, Senator. I 
know that in the automotive parts industry, that some of the factors 
in the industry claimed that we were getting at the little people and 
leaving the big ones alone. I suppose that is always a rages in law 
enforcement, the little man says, “You have left my big competitor 
free to disobey the law with impunity” . But to give you a definite 
case in my experience, I could not, sir, at this point. 

Senator Keravver. Do you know of any, Commissioner Secrest ? 

Mr. Secrest. Those cases compared to, maybe Auto-Lite, or General 
Motors, the companies are small, but they did generally a business in 

various areas of the country, some all over the country. 

Senator Kerauver. They were million-dollar companies? 

Mr. Secrest. One of them was a million and a half, but it was a 
specialized company that made brass fittings, and I think there were 
only two bigger than it. 

Senator Krr a ver. I am talking about a little ice-cream company. 

Mr. Secrest. I don’t recall any. I think the automobile parts was 
the smaller. 

Senator Krravuver. I am talking about a little oil jobber that Mr. 
Gwynne spoke of, where a little fellow reduces the price to meet com- 
petition. 

Mr. Secrest. They have to have a substantial price—the little fel- 


low has to make a pretty big splash in the pool to lessen it substan- 
tially. 





662 TO AMEND SECTION 2 OF THE CLAYTON ACT 


Senator Dirxsen. In the Jacksonville case, there was involved only 
one retail outlet, wasn’t there / 

Mr. Secrest. That is something that is in the future, and I don’t 
think we should discuss it. We haven’t decided it. Maybe it won’t 
involve anything, and maybe it will. 

Mr. Anprerson. We might be disqualified. 

Senator Kerauver. That hasn’t been tried 

Mr. Secrest. That is right. 

_ Senator Dirksen. But it addresses itself, not to speculation or opin- 
ion; it is only a question of fact as to whether it involves one dealer 
or not. 

Mr. Secrest. The Commission has issued a great many complaints— 
when the case is tried under our operational procedure we write the 
complaints something like indictments, and then each case is tried be- 
fore a hearing examiner, of which we have 10 or 12—I have only met 
3; they are completely divorced from the Commission. 

Senator Dmxsen. [ think Mr. MaclIver admitted that it involves 
only 

Mr. Secrest. Mr. Maclver isa trial lawyer. We have to keep away 
from it. 

Senator Dirksen. I think the record is clear. 

Mr. Gwynne. You have to keep this in mind. I think the bigger 
the man, the more it leads up to injury of competition. But all you 
are interested in is injury in that section of the country. It might be 
a trading area or a section where the small man, as far as his effect on 
that particular area 

Mr. Secrest. It still has to be in interstate commerce. 


Mr. Gwynne. Oh, yes. But there are a lot of cases in interstate 
commerce—it is very true, as has been pointed out, that most of your 
retail people wouldn’t be in it, they are not under the law much any- 
way. But most of your suppliers are in interstate commerce, aren’t 
they ? 

Senator Drexsen. We had the interesting Preeeserton of an oil 


jobber down in Georgia who has a variety of services that he per- 
formed, one of which was to go across the State line into Alabama and 
pick up his fuel oil. The question is, now, is he entirely in interstate 
commerce, or is only that portion in interstate commerce ? 

Mr. Secrest. I think that that point of law has been settled, hasn’t 
it, in the bread case, where a man went and picked up his own bread 
and hauled it across the State line? I believe they held him not to be 
in commerce—maybe the judge will remember the case—I don’t re- 
member the name of it. 

Mr. Anperson. Ward Baking. 

Senator Krerauver. Federal Trade Commission v. Bunte Brothers 
Corporation (312 U. S.)—is that the case you are referring to? 

Mr. Gwynne. In connection with this section of the country, I 
would like to submit for the record a statement made by the Senate 
Judiciary Committee in explanation of the amendment to section 7. 
In that statute 

Senator Krrauver. Please mark the point you want placed in the 
record. 

Mr. Gwynne. In which they state this: 


It should be noted that all of this section of the country in which there may be 
a lessening of competition will normally be one in which the acquired company 
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or the acquiring company may do business, the bill is broad enough to cope with 
a substantial lessening of competition in any other section of the country, as well. 

Senator Kerauver. May I ask this question of you members of the 
Commission. 

Where you have a local situation, say a local price war, and a com- 
pany in one area reduces its price in that particular area, but does 
business all over the United States, do you know of any case where 
anybody has been held guilty because he reduced a price in that area 
and didn’t reduce it all over the country ? 

Mr. Secrest. I don’t know of any case, and I don’t want to go far- 
ther and say that there are none. There may be a dozen, but I know of 
none. And I don’t want to discuss any theory connected with it, be- 
cause of future cases. 

Senator Kerauver. I don’t want you to discuss future cases. 

Do any other Commissioners know of any ¢ 

Mr. ANpvrErson. No. 

Senator Kerauver. Mr. Kern? 

Mr. Kern. I know of none. 

Senator Krravuver. Chairman Gwynne, do you know of any cases 
that have been decided / 

Mr. Gwynne. No. You are not ruling out area discrimination, are 
you? 

Mr. Kern. Not where there is a predatory price discrimination with 
the intent to drive somebody out of business, or sell below cost, or 
something like that. 

Senator Krrauver. I was talking about cases where this meeting 
competition in good faith is involved. That is not talking about 
predatory price fixing. I was only talking about the limited subject 
matter involved here of reducing a price to meet competition, whether 
it is done in a local community, or whether there is any case against 
the company because it failed to do it all over the country. 

Mr. Gwynne. Well, as I have said, it is my understanding that 
there is such a thing as area discrimination. I don’t understand that 
it needs to be predatory. 

Mr. Secrest. He asked if we brought in a case, and I don’t recall 
any case. 

Chairman Gwynne. We have had cases involving area discrimina- 
tion since I have been on the Commission. 

Senator Krrauver. I was talking about area discrimination, wheth- 
er in dealing with an area discrimination, say in Alabama or Tennes- 
see, that meant that you had to make a reduction in Washington or 
Oregon or all over the country. 

Mr. Secrest. You mean if you were in a competitive area here, could 
the Commission issue an order that out in California, where there 
were no common competitors, the price had to be the same in both ends 
of the country / 

Senator Knrauver. Tha at is what I was talking about. 

Mr. Secrest. I think you will get a decision on that. I would rather 
not comment on it. I think there will soon be a decision in the Mary- 
land Baking Company case in which the Court raised that very issue. 
And the order in that will answer your question completely. 

Senator Krrauver. Then the automobile parts case which you have 
had up and which you have referred to, where you ordered a reduction 
in a section 
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Mr. Secrest. We had a pricing system there. 

Senator Kerauver. But did you order a reduction in the price all 
over the country ¢ 

Mr. Secrest. I would read you the order. I would rather let that 
stand for itself. These are still out on appeal, you understand that. 

Senator Keravuver. But they are out of your hands. 

Mr. Secrest. Yes. I am afraid all I have are the opinions. 

Senator Kerauver. Wasn’t there an order that they desist from 
discrimination as to competitors ? 

Mr. Secrest. Competing competitors might be a limitation in 
there—— 

Senator Keravver. That they desist discriminating as to competing 
competitors ¢ 

Mr. Secrest. That is different, competing competitors, because a 
competitor in California might not be competing in selling automo- 
bile parts with a competitor 1 up in Maine. But I am not positiv e. I 
will get those actual orders and submit them. I have the opinions 
here, but I don’t have the orders. 

Senator Krravver. Will you supply the orders for the record ? 

(The orders referred to are as follows :) 


ORDER 


It is ordered that respondent E. Edelmann & Co., a corporation, directly or 
through any corporate or other device, in or in connection with the sale, for re- 
placement purposes, of automotive products in commerce, as “commerce” is de- 
fined in the Clayton Act as amended, do forthwith cease and desist from dis- 
criminating, directly or indirectly, in the price of said automotive products of 
like grade and quality, by selling to any direct or indirect purchaser at net prices 
higher than the net prices charged any other purchaser, direct or indirect, com- 
peting in fact in the resale and distribution of said products. 


ORDER 


It is ordered that the respondent Whitaker Cable Corp., a corporation, and its 
officers, representatives, agents and employees, directly or through any corpo- 
rate or other device, in connection with the sale for replacement purposes of auto- 
motive cable products and related items in commerce, as “commerce” is defined 
in the Clayton Act, do forthwith cease and desist from discriminating in the price 
of such products of like grade and quality— 

1. By selling to any one purchaser at net prices higher than the net prices 
charged to any other purchaser who, in fact, competes with the purchaser 
paying the higher price in the resale and distribution of respondent's 
products. 

2. By selling to any indirect purchaser at net prices higher than the net 
prices charged any other direct or indirect purchaser who, in fact, competes 
with the purchaser paying the higher price in the resale and distribution of 
respondent’s products. 

Senator Dirksen. One other question. Under your appropriation 
for the current fiscal year, 1957, are you equipped with authority and 
the staff and money to make a thoroughgoing investigation of the 
problem that is before us, to determine “how much damage and how 
much good might be done by a proposal of this kind ? 

Mr. Gwynne. I would say no, Senator. I would think it would 
take quite a study. Of course, if you wanted to go into the broad 
economic features, you could use a lot of money. We are up against 
this problem every day, as far as that goes, these discriminatory cases, 
we have a lot of them. And we make it on a case by case basis. 
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Mr. Secrest. I think that is the only way you could get eventual 
answers, because the study wouldn’t judicially determine anything, 
and the law is there. 

Senator Dirksen. That is quite true. But we are certainly not 
fortified with information as to what this kind of a proposal would 
do to the economy, where it would do harm and where it would do 
good. It is that very uncertainty that raises a question, because, 
speaking only for myself, I think the prudent course would be for the 
Canaren. if you are to have authority, to provide necessary funds to 
make a careful, scientific study in this field. 

Mr. Secrest. You would have to study every area in the country. 
I don’t see how you could say 

Senator Dirksen. That is, definitely say. 

Mr. Secrest. And then all you would have would be an investiga- 
tion of practically every industry to see if the—the only way you could 
resolve this is to go in and see where there is price discrimination, and 
then see if we brought a case how it would affect those people against 
whom we brought the case. And I think the study would go into 
every business house in the country in interstate commerce. 

Mr. Gwynne. The trouble is, Senator, that it is difficult to make 
a study of what is going to happen in the future. It would be very 
difficult to get any facts. It would be mostly speculation after you 
made the study. I think we have already made the study in a number 
of cases where they have set up the defense and it hasn’t been accepted. 
That is a study, isn’t it ? 

Senator Dirksen. After a fashion, it is. 

Senator Krerauver. Judge Gwynne, may I ask you 1 or 2 more ques- 
tions? 

On page 5 of your statement, you say: 

The only way section 2 (b) can have any meaning is to limit this right to self- 
defense, otherwise you have entirely nullified section 2 of the Robinson-Patman 
Act. 

Then you go on to give seven ways where in your opinion the defense 
is limited. That is, the conditions under which the good-faith de- 
fense is a valid defense under present law. 

As I said when you were here last year during the hearings on this 
bill, page 240 of the record, I said: 

I would not be so much worried about the situation if I thought the courts 
would accept your interpretation of these matters, but I think I must call your 
attention to the fact that there are quite a number of lawyers who have some- 
what disagreed with your interpretation. 

The majority of the Attorney General’s Committee, as contained in this report, 
beginning at the end of pages 181, 182, and 183, substantially interpret the mat- 
ters a little bit differently. 

I want to reiterate today, Judge Gwynne, that if I felt the present 
law was sufficient and would be in the future, and that the Attorney 
General and the courts and the others would go along with your inter- 
pretation limiting very substantially the validity of the good-faith de- 
fense, I wouldn’t be so worried about this. But since that time we have 
had the Balian case, and now we have the Brown case, and of course 
we have the Standard Oil case. I believe the Attorney General testi- 
fied that he agreed with his committee’s report on the antitrust laws 
that it doesn’t limit the defense, or suggest that it should be limited, 
as you have pointed out. 
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On page 181 of the Attorney General’s committee report it is sug- 
gested that the Standard Oil case might not limit the defense to lawful 
prices, that is, where it was a lawful price that was being met. 

Next on page 182 it says: 

Although the meeting competition defense authorizes a seller only to meet but 


not beat competition prices, we recommended a reasonable adaptation of this 
limitation to the actualities of business. 


Continuing, on top of page 183: 


An incidental undercutting of the prices quoted by the others when in the course 
of generally meeting one particular competitor’s low price offer hence should not 
invalidate a seller’s defense. 

We find on the next page, 184—let me read part of this paragraph, 
where it talks about not only retaining a business, but going out and 
getting one: 

Standard Oil does not confine the good faith proviso solely to defensive reduc- 
tions to retain an existing customer. The Supreme Court in that opinion merely 
employed language describing the case at bar. It did not promulgate a general 
doctrine of surrounding each seller with a protective circle of customers which 
may be exploited without fear of a rival price attack. Such a limitation in any 
event would not be in keeping with the elementary principles of competition, and 
would in fact foster tactics of tight and rigid commercialism by insulating from 
market forces. 

And then other language to the effect that they may meet competi- 
tion, that they may not just reduce prices to retain a customer but to go 
out and actually get one. 

So I think at least in four cases where you say the good-faith defense 
is limited and must go if there is to be any validity ‘to section 2 of the 
Clayton Act, in this ‘Attor ney General’s opinion it has gone in another 
direction and much further. 

Mr. Gwynne. I don’t understand the Standard Oil case, the way 
they do it. Now, the case there clearly involved the retaining of cus- 
tomers. I think everybody admits that. I know of no case where 
they have allowed the defense, where it was to get a new customer. On 
the other hand, I don’t know of any case where they have said you 
couldn’t so use it. So to that extent the law is yet undecided. 

I think, however, that, as I pointed out, in the Standard Oil case, 
the Supreme Court to me seemed to go out of its way to indicate that 
they strictly were limiting the defense to a defensive situation. And 
as this 1 man pointed out, they used this language 17 times. 

Senator Kerauver. But, Judge Gwynne, do you agree that Judge 
Barnes and the other members of the Attorney General’s Committee 
who wrote this opinion had a different idea about it ? 

Mr. Gwynne. Well, I haven’t examined that particular part of it 
recently. But I believe that the courts will restrict it when it comes 
up directly to a defensive situation. If you do not, then it seems to me 
you might as well not bother with 2 (a). For instance, here are two 
people in interstate commerce competing in the same area, and they 
are selling at the same price. In order to get a customer, one goes to 
one of his competitor’s customers and offers him a lower price. And 
when he is challenged that he has discriminated against other cus- 
tomers, can he set. up that he did that in defense? If he does that, it 
seems to me the Clayton Act is out the window, isn’t it? 

Senator Krerauver. The thing that worries me about this is that a 
number of the seven points limiting the good-faith defense, which 
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you have set forth here, the views are substantially those that have been 
expressed by the Attorney General’s Committee Report, at least the 
language in the Balian Ice Cream case, even though you might say 
it is not the direct basis for the decision. Iam afraid it would take you 
many, many years, even if your interpretation is correct, before we 
have that conclusion as to just how far the good-faith defense may be 
settled by the Supreme Court. What we want to do, and what I 
want to do, is to try to get it settled here. 

Mr. Gwynne. I think the principal disagreement, as I pointed it 
out, is on the question of whether the price you are meeting is unlaw- 
ful. And I am not so sure that that should be the law. In fact, 
the principal thing the Brown case contributed to the confusion is 
that they held very squarely that it did not need to be a legal price 
if you reasonably thought it was legal. And I am not sure that isn’t 
better law anyway. 

But, Senator, might not the solution be, if we conclude that the 
defense is limited, as suggested, would do no particular harm anyway 
and do some good, what would be the objection to writing these de- 
fenses into positive law? You could settle that problem as to whether 
it should be a lawful price, you could make clear the problem of 
whether you could use it only defensively. 

Senator Krrauver. Before we leave here, there is another bill on 
this subject, the Capehart bill, S. 1211. Are any of you members of the 
Commission in a position to comment on that bill? 

Mr. Secrest. I haven’t considered it, and I don’t believe we have as 
a Commission, and I don’t think we have been requested to. 

And if we are near the end of the session I want to—— 

Senator Kerauver. Would you, then, consider it and send your 
views up / 

Mr. Secrest. Before Senator Dirksen leaves I would just like to 
say one word, that it has been a real pleasure to be before this commit- 
tee, and especially since the judge and I could sit with two Senators 
around the table with whom we served and of whom we are proud. I 
don’t want the fact that the judge on this particular issue has dif- 
fered with three others of the Commissioners to appear that that is 
customary or a standard procedure. A year ago Governor Anderson 
and I were both with him on the same bill. In the first 2 years FE was at 
the Commission we took up for consideration at the Commission table 
over a thousand informal Commission cases and matters. And 
of course seldom have the judge and I had a disagreement in more 
than 250 complaints that we have issued, I don’t think we have dif- 
fered on 2 of them. In some 125, probably, written opinions, we have 
differed on only 2 that I can recall. He has made an excellent Chair- 
man. He is able, he is capable, he has a loyalty from the other Com- 
missioners and the staff. And our Commission as a whole, I think, is 
honestly and fairly trying to enforce every law that Congress has 
given to us to enforce. We cooperate, we work together in harmony, 
and we are trying to do a good job. The fact that we differ on this 
one bill out of dozens that we have been asked to report upon to the 
House and the Senate is no indication of strife within the Federal 
Trade Commission. 

Senator Dirksen. I am glad you mentioned that, because you would 
be surprised how much our genial Chairman and I disagree on things. 
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Last year I was a co-sponsor of this bill. A lot of things have hap- 
pened. The country suddenly discovered that this bill was pending. 
I don’t know how many people came to see me who didn’t even know 
it was under consideration last year. So chemicals and coal and steel 
and iron and lumber and everything else have gotten suddenly vocal. 
I think we are making a good record on this thing now, even though 
it all adds up to a state oF calculated confusion. 

Senator Krrauver. Before you leave, Senator Dirksen, let me say 
that you were one of the sponsors last year, and before we get through 
with these hearings I am expecting you to continue your strong sup- 
port of this bill. 

Senator Dirksen. It isa noble expectation. 

Senator Kreravuver. I wanted to join Senator Dirksen in saying that 
Iam, and I think all Members of Congress and others who are familiar 
with the work of the Federal Trade Commission are, very proud of 
the Commission as now constituted. We feel that all you Commis- 
sioners are sincere, intelligent men who are trying to do a good, whole- 
some job for the country. As far as I am concerned, I think it is a 
healthy thing on at least one issue out of a thousand to have some 
disagreement. So that we are glad to give you strong backing. We 
think you are doing a good job. 

Mr. Bolton-Smith, representing Senator Wiley, had a question he 
wanted to ask for Senator Wiley. 

Mr. Botron-Smirn. Thank you, Mr. Chairman. 

Senator Wiley had a large number of questions which he desired to 
ask, but unfortunately the Foreign Relations Committee meeting this 
morning has prevented that. But I know that he would want me to 
ask one question, particularly in the light of the last paragraph of 
Chairman Gwynne’s statement: Is there any legislative language on 
which all the members of the Commission could unanimously agree 
as a bill which it would be desirable to have enacted ¢ 

Mr. Gwynne. I couldn’t answer that. 

Mr. Boutron-Smirn. Would it be feasible for the members of the 
Commission to consider that question, whether the Commission might 
wish to recommend an amendment to that bill or another bill that 
would take care of certain practices which should be abolished but 
which are not being adequately dealt with because of a defect in the 
law ? 

Mr. Gwynne. I am sure the Commission would be glad to talk that 
over. 

Mr. Secrest. We surely would. 

Mr. Bouron-Smirn. Thank you very much. 

I asked that, Mr. Chairman, because, as you remember, Senator 
Wiley has frequently asked for the minimal language which people 
did have in mind. 

Senator Krrauver. Commissioner Tait, we are glad to have you 
here. Do you want to make any comments? . 

Mr. Tarr. I don’t think that I could add anything at this time, 
Senator, which would be of any help to the Committee. That is a 
very complicated problem, as certainly you gentlemen have evidenced 
by your questions at the table this morning. It strikes me that the 
problem not only is a legal problem, but has a great deal of economics 
tied in with it. To me it has been a problem which requires a great 
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amount of study. The session here this morning has been very help- 
ful. In the short period of time that I have been at the Commission 
I am not aware of any case coming before the Commission which has 
involved a 2 (b) good-faith defense. For those reasons I have ab- 
stained from a position on S. 11 and H. R. 11 until I have had more 
opportunity to acquaint myself with the merits of the proposal. 
enator Krerauver. Commissioner Tait, we appreciate your view- 

point. If at any time during the proceedings in connection with 
these bills, you do make a determination, we will be glad to have your 
views. 

Mr. Tarr. Thank you very much. 

Senator Keravver. If there is nothing else, we appreciate very 
much your being here. 

We will stand in recess until 2: 30. 

(Whereupon, at 12:55 p. m., a recess was taken until 2:30 p. m. of 
the same day.) 


AFTERNOON SESSION 


Senator Kerauver. The committee will come to order. 
Senator K rl tt ll to orde 

Weare glad to have as our first witness this afternoon Mr. Frederick 
C. Nash, the General Counsel of the Department of Commerce. Mr. 
Nash, will you give us some of your background? How long have 
you been with the Department of Commerce ? 


STATEMENT OF FREDERICK C. NASH, GENERAL COUNSEL, DEPART- 
MENT OF COMMERCE, ACCOMPANIED BY KENNETH F. McCLURE, 
ASSISTANT GENERAL COUNSEL, DEPARTMENT OF COMMERCE 


Mr. Nasu. I have been with the Department since the 17th of De- 
cember, this last year. 

Senator Kerauver. What is your background ? 

Mr. Nasu. Before that I was a practicing attorney in the city of 
Detroit for 23 years. 

Senator Krerauver. Did you practice individually or as a member 
of a firm ? 

Mr. Nasu. I was a member of a firm. 

Senator Kerauver. What firm? 

Mr. Nasu. Bodman, Longley, Bogle, Armstrong & Dahling. 

Senator Krrauver. You practiced 23 years ? 

Mr. Nasn. Yes, sir. 

Senator Keravuver. You are, of course, a graduate of a law school? 

Mr. Nasu. Graduate of University of Michigan Law School in 
1933. 

Senator Kerauver. During the time you practiced in Detroit, Mr. 
Nash, did you have any antitrust experience in litigation ? 

Mr. Nasu. Yes; I had some antitrust experience, and some Robin- 
son-Patman Act experience but by and large I was a general practi- 
tioner. 

Senator Kerauver. Your Robinson-Patman experience was on the 
defendant’s or on the plaintiff’s side ? 

Mr. Nasu. I had some experience in connection with functional 
discounts on the defendant’s side but there was actually no litigation 
involved, I suppose that you would call it the defendant’s side. 

91068—57—pt. 143 
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Senator Kerauver. That wasn’t in connection with good-faith de- 
fense, was it ? 

Mr. Nasu. No; it was not, Senator. 

Senator Keravuver. All right, Mr. Nash, you have a statement. It 
seems to be fairly brief. 

Mr. Nasu. I have tried to make it brief, Senator, and I would ap- 
preciate it if I could read it. 

Senator Kerauver. All right, sir. 

Mr. Nasu. I appreciate the opportunity of appearing before this 
committee to discuss the question of the good-faith defense to a charge 
of price discrimination under the Robinson-Patman Act. 

he bills to amend the Robinson-Patman Act now under considera- 
tion by this committee deal with a situation when a seller of a com- 
modity—let’s call it the Jones Co.—learns that a competitor of his, 
the Smith Co., has offered to sell the same commodity to one of Jones 
Co.’s customers, at a lesser price than Jones Co. has been getting. 

To eliminate the questions in this situation which might be involved 
under the Robinson-Patman Act but which are not involved in this 
immediate discussion, I assume that both companies are engaged in 
interstate commerce, that the Smith Co.’s lower price is a lawful one, 
and that it was genuinely made so that the merchandise would be sold 
to the customer if the customer accepted the offer. 

The question involved here is: Under what circumstances, if at all, 
can the Jones Co. in good faith lower its price to this customer to 
meet on price of the Smith Co. without lowering its prices across the 

ard ? 

As we all know the Standard Oil—or so-called Detroit—case has 
held that the lowering of the price in good faith to meet the com- 
petitor’s price is a complete defense to a charge of unlawful price 
discrimination. 

Let us suppose that the customer in our Jones Co. case is engaged in 
reselling the commodities in question and is in competition in these 
resales with other customers of the Jones Co. who have not received 
any similar offer of a price reduction from either the Jones Co. or the 
Smith Co. 

If the Jones Co. meets the price offered by the Smith Co. without 
likewise reducing its price to all its customers in competition with each 
other the customer receiving the price reduction will have a competi- 
tive advantage over the other customers. 

This is what happened in the Standard Oil case as I understand it. 

S. 11, one of the bills before this committee, would try to prevent 
this situation by limiting the defense of the good faith meeting of an 
equally low price of a competitor to situations where the effect of meet- 
ing the price may not be substantially to lessen competition or tend to 
create a monopoly in any line of commerce, in any section of the 
country. 

To understand the effect of this proposal, it is necessary to consider 
the definition of unlawful price discrimination in section 2 (a) of the 
Robinson-Patman Act. 

Section 2 (a) defines unlawful price discrimination as discrimina- 
tion which has the effect or may have the effect of substantially less- 
ening competition or tending to create a monopoly in any line of com- 
merce or injuring, destroying or preventing competition with any 
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peroon who either grants or knowingly receives the benefit of such 
iscrimination or with customers of either of them. 

If we lay the definition of price discrimination alongside the state- 
ment of when the defense may be used, it is seen that with one excep- 
tion, the defense may be used only when there has been no price dis- 
crimination. To put it another way, with the one exception, the de- 
fense need not be pleaded to win the suit. 

Now as to that exception—the circumstances when the defense will 
succeed—this occurs when meeting a lower price will injure, destroy 
or prevent competition with any person who either grants or know- 
ingly receives the benefit of such discrimination or with customers of 
either of them. 

The difference between the situations where the defense will be 
complete and where it will be no defense at all lies in the word “sub- 
stantial,” for it seems quite clear that if meeting the lower price will 
substantially injure, destroy or prevent competition with any person 
who either grants or knowingly receives the benefit of such discrimi- 
nation or with customers of either of them its effect “may be substan- 
tially to lessen competition” as that phrase is used in S. 11. 

In saying this I assume that the word “substantially” as it appears 
in section 2 (a) modifies only the phrases “to lessen competition or 
tend to create a monopoly in any line of commerce” and does not modify 
“to injure, destroy, or prevent competition with any person, etc.” 

There is some authority to the effect that the word “substantially” 
modifies all these phrases. (See Cyrus Austin, p. 41, and Minneapolis 
Honeywell Regulator Company v. FTC, 191 F.2d 786.) 

If these authorities are sound, then the exception in which the de- 
fense of meeting an equally low price of a competitor would be avail- 
able, would be of much more uncertain scope. It would depend on find- 
ing some distinction between a substantial lessening of competition 
or tendency to create a monopoly in any line of commerce, in any 
section of the country, on the one hand and a substantial injury to, 
destruction, or prevention of competition with any person on the other 
hand. — 

Either interpretation would confront the Jones Co. with a major 
problem in deciding whether or not to meet the Smith Co. price: Would 
the injury it inflicts on the other customers of Jones Co. be a substan- 
tial lessening of competition ? 

This is a decision which the Jones Co. would have to make at its 
peril for if it erred it might be liable in a triple-damage suit. Since 
the word “substantial” is not capable of exact definition, the Jones Co. 
would be running a considerable risk if in any case it decided to meet 
its competitor’s equally low price. It might also be very true that the 
larger the customer’s business the more dangerous it would be for 
the Jones Co. to meet the price. 

At the same time if the Jones Co. does not meet the price and as a 
result it loses the customer’s trade, the Jones Co. itself may be sub- 
stantially injured. It therefore would be on the horns of a dilemma. 

If the Jones Co. decides not to meet the competitive price it has 
lost the business to its competitor and its other customers in the area 
have suffered exactly the same competitive injury they would have 
suffered had it met the price. 

91068—57—pt. 1_—-44 
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The only difference is that Jones Co. has lost the business. 

In the Standard Oil case, Ned’s, a large store on a key corner, then 
served by Standard, was offered gasoline ata lower price. Halfway 
down the block was a smaller Standard Oil station which was not the 
beneficiary of a similar decrease. This situation is typical of others 
involved in that case. Whether Standard sold to Ned’s at the lower 
price or complacently allowed the competitor to do so, the station 
down the block would have to meet the same price competition from 
Ned’s and would lose the same customers. 

There may be some sympathy with the position of the smaller 
Standard station which suffered as a result of this transaction. How- 
ever I do not believe that S. 11 would be of much assistance in solving 
that station’s problems. 

The most that it would do would be to deter Standard from selling 
to Ned’s and permit Standard’s competitor to take over, leaving the 
small Standard station to face the same competition from another 
make of gasoline. 

We cannot see much point in legislation which would injure Stand- 
ard’s or the Jones Co.’s ability to compete without any corresponding 
benefit to competition in the market occupied by its customers. 

Also we do not believe that S. 11 should be considered solely on the 
basis that all sellers are as large as Standard and that all customers 
are of the same relative size as Ned’s and the neighboring gasoline 
stations. 

There might be an inclination not to have too much sympathy for 
a company the size of Standard. 

However, this proposed bill if enacted would create a similar 
dilemma for many smaller struggling companies who were trying to 
stay in the market. 

The dilemma they might face might be between having the danger 
of a ruinous triple damage action or losing an important customer 
necessary to their very existence. 

We think that in the great majority of cases S. 11 would greatly 
handicap competition at the sellers’ level without any corresponding 
benefit to competition at the customers’ level. 

For this reason, we urge against favorable action on this measure. 

Senator Kerauver. Thank you very much, Mr. Nash. You were 
not here this morning when the Commissioners of the Federal Trade 
Commission testified ? 

Mr. Nasu. No;I was not. 

Senator Kerauver. They were asked whether in their experience 
with this law over a period of many years, if they knew of any case 
ever brought against a small fellow who lowered his price to meet 
the price of a big competitor. They all said that they did not know 
of any such case. 

So it is not apt to happen that a truly small man reducing his price 
to meet the competition of the lower price of a large company is goin 
to be the one that would lessen competition or create a monopoly ; is it 

Mr. Nasu. Of course it all depends on what you mean by small. 
I think there are a substantial number of companies that are consider- 
ably smaller than Standard that might be involved in a situation of 
this kind. 

Senator Keravuver. Yes, that is true, but the point I was trying to 
make is that you talk about a little company bringing about a situa- 
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tion substantially lessening competition and creating a monopoly. 
But he couldn’t be very small. He has to be substantial enough to 
bring about those conditions. 

Mr. Nasu. It is conceivable to me that while there probably 
wouldn’t be any tendency to create a monopoly, there might be a tend- 
ency to substantially lessen competition in a given area. 

I would agree that a small company probably wouldn’t be involved 
in any tendency to create a monopoly. 

Senator Kerauver. So you agree that a small company wouldn’t be 
involved in a tendency to create a monopoly ? 

Mr. Nasu. I would think that would be unlikely. 

Senator Kerauver. Of course, as I understand your interpretation, 
since the defense only relates to that part of section 2 (a) which says 
that discrimination should not be made where the result may be to 
substantially lessen competition or create a monopoly, and does not 
apply to the other part where a competitor is iniiiined, that would be 
taken as a legislative definition that the injury to one competitor un- 
der those circumstances would not be within the provisions of S. 11. 

Would you take it that way ? 

Mr. Nasu. No; I wouldn’t necessarily take it that way. It would 
turn on how the courts determined “lessening competition,” where or 
how they defined what “lessening competition” was. 

Senator Kerauver. If there were several in the business, the latter 

art of section 2 (a) provides that you can injure or destroy a compet- 
itor and still good faith would be a complete defense. 

Mr. Nasu. That is correct. 

Senator Kerauver. Since that is correct, then the part of section 
2 (b) which says that you can discriminate provided you are not sub- 
stantially lessening competition or creating a monopoly does not ap- 
ply to the case where there is a lowering of a price to one customer 
which might destroy him because section 2 (b) in S. 11 is more restric- 
tive than the broad language of section 2 (a) ; isn’t that correct? 

Mr. Nasu. I would think it would depend upon the situation of the 
particular customer that you injured or destroyed as to whether or 
not his injury or destruction would also amount to a lessening of 
competition. 

Senator Kerauver. I assume that if there were only two purchasers 
in one entire area of a given product that what you say might apply. 
But where there are many, certainly just the destruction of one would 
not be such as to substantially lessen competition and tend to create 
amonopoly. That is the meaning of the language here. 

Mr. Nasu. That is really part of what I am getting at in my state- 
ment, because I think that opens a terrifically large area of uncertainty ; 
and a man wouldn’t know whether his price reduction had one of the 
results that he could not defend against or not. 

Senator Kerauver. He should know it. We certainly have the 
plain language of 2 (a). Then we have the plain language of what 
2 (b) applies to. 2 (b) applies to only the first part of 2 (a), insofar 
as the good-faith defense is concerned and certainly a man can meas- 
ure his own sales. He himself knows how much he is selling, whether 
he is lessening competition, whether his sales are creating a monopoly. 

Mr. Nasu. I have some difficulty in arriving at the conclusion that 
the two-parts of 2 (a) are mutually exclusive. They have never been 
up to date. Now as I understand it, what you’re saying is that the 
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fact that you omit from 2 (b) one of the 2 (a) clauses would result in 
some way in making clear the distinction between the two clauses in 
2 (a).* It doesn’t seem to me that it accomplishes this result. 

enator Kerauver. Of course, Mr. Nash, if it were the intent of S. 11 
to have applied 2 (b) to the entire part of 2 (a), it would have read 
that there may be a price discrimination— 
unless the effect of it would be to substantially lessen competition or tend to 
create a monopoly in any line of commerce or to injure, destroy, or prevent com- 
petition with any person who either grants or knowingly receives the benefit of 
such discrimination or with customers of either of them. 

Mr. Nasu. I would assume that the fact that the latter part was 
omitted in the proposed section 2 (b) would imply that some distinction 
was intended between the two; but I don’t know what the extent of it 
would be. 

Senator Keravuver. Counsel Dixon calls my attention to the fact that 
the original Clayton Act only had the “lessening of competition and 
tending to create a monopoly” clause and then the Robinson-Patman 
Act added the next clause, “Or to injure, destroy, or prevent competi- 
tion with any person who either grants or knowingly receives the bene- 
fit of such discrimination or with customers of either of them.” So 
that they were not put into the statute all at the same time. 

Mr. Nasu. As I understand it, the reason why that was put into the 
Robinson-Patman Act was to facilitate the problem of proof. It is 
easier to prove an injury to a person than it is to competition in 
general. 

Senator Kerauver. Mr. Nash, the thing that worries me about your 
statement is your indication that you would like to have all of our anti- 
trust laws spell out in detail exactly what is going to be the situation 
in different circumstances. As we all know, this is not possible in the 
antitrust laws and is not done in the Sherman Act or any of the others. 

I think the problem we have—and I would hope that the Depart- 
ment of Commerce would agree with this general proposition—consists 
of three alternatives: either one to have no restraints on discriminatory 
pricing at all, to let the bars down entirely and revert to what we 
had back in the old Standard Oil trust days; or second, to have com- 
plete rigidity and a code for prices, something like the Napoleonic 
Code where everybody is restrained from making their own prices; 
or three, to take a middle course, which Congress has always preferred, 
not to prohibit discrimination entirely, not to permit all discrimina- 
tions but to set up some fair criteria as a guide when discriminations 
can and cannot be made. 

It was my feeling, as one of the sponsors of S. 11, that following our 
other antitrust laws, we were on safe ground in saying that you can 
discriminate, provided it doesn’t adversely affect the public and our 
general free enterprise system, that is, substantially lessening competi- 
tion or tending to create a monopoly. But when you get to the point 
where the discrimination does do that, then it is a damage to the entire 
community, even though admittedly some one person or some few 
people might be denied some advantage or might be hurt. But the 
good for the largest number would govern in applying a criterion of 
that sort. Of course, where you do have a flexible standard of that 

sort, we leave it up to the FTC to determine the rules of the game, or 
to apply the rules that Congress lays down and the courts for review. 
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What other standard would you recommend, if this isn’t a fair 
standard ? 

Mr. Nasu. I would certainly agree with your third alternative 
rather than the first two. I think some middle ground would be pref- 
erable. Certainly complete rigidity is objectionable. Certainly we 
have come a long way since the old days, and I think none of us 
contemplate going back to the old Standard Oil trust days. 

I don’t known that there is any solution to this current problem. 
I haven’t been able to come up with one. It seems to me that we are in 
a situation here where if you take one course you injure competition 
in the seller’s field, and perhaps there is some injury in the customer’s 
field if you take the other course. 

It is a question of weighing the two. I personally think the situa- 
tion is better the way it is now than it would be with S. 11. 

Whether it could be improved on by some other device, I don’t 
know. 

Senator Kerauver. Senator Wiley always asks and I am sure Mr. 
Bolton-Smith speaking for him would do so too, whether you have any 
recommendations that you think would set up a better standard or 
better criteria to go by than what we have written in 8S. 11. If you 
have some recommendations, that would be better. We would be glad 
to have them and consider them. 

Mr. Nasu. No, sir; I do not have them. 

Senator Krrauver. Any questions, Mr. Dixon? 

Mr. Dixon. Mr. Nash, wouldn’t you agree that the standard of the 
legislation should be one that is objective, that is, to wipe out the in- 
jury to competition rather than subjective, the question of good faith ? 

Mr. Nasu. I don’t know that I quite understand. I would agree 
that it should be objective. I don’t follow the rest of your question. 

Mr. Drxon. Is good faith defense an objective standard or a sub- 
jective standard ¢ 

Senator Keravuver. I suppose Mr. Dixon means which is more ob- 
jective and better for the public generally: to have a criterion that 
prevents you from lessening competition or creating monopoly or 
whether it is better to let those things happen, provided you acted in 
good faith. 

Mr. Nasu. The criterion of good faith is subjective in a way, but I 
think it is determined by objective facts. 

Mr. Dixon. Let me use just one example and see if I understand you. 
Using your Jones Co. as the example, do I understand you correctly 
that you think it is better for a seller to have the right to give a price 
discrimination to one of his customers if to do so is in good faith to 
meet competition of one of his competitors, even though the granting 
of that price discrimination to this one customer would be substan- 
tially injurious to his other customers, who are in competition with 
this one ¢ 

Mr. Nasu. I would agree with that and in making the statement 
I assume that loss of sales to his customer is also injurious to the seller, 
so it is a question of weighing one against the other. 

Mr. Dixon. You think that the seller would be more injured by 
denying that right than would the customers be if he had to give them 
the same price advantage? 
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Mr, Nasu. I think it would be very difficult to make any compari- 
son outside of the facts of a particular case as to which injury was 
the paramount injury. 

Senator Keravuver. You choose to be on the side of the injury to the 
one rather than to the many ? 

Mr, Nasu. Well, I think that is a little difficult to put it in that type 
of context, because I think that when you have injury to one as a 
result of any law you may have injury to many as a result of its ap- 
plication in other cases although the particular application may be 
injury to one seller. Also, the many to which you refer would be 
injured to the same extent by Smith’s sales of Jones did nothing. 

Mr. Dixon. That is inferred from what happens to many. What 
I am talking about is a realistic proposition that here are several cus- 
tomers competing and the seller only chooses to give the price advan- 
tage to one because to that one a price offer was made and he met that 
in good faith and he only gave it to that one, not to the others. 

Mr. Nasu. The word “chooses” bothers me there because I assume 
that economic necessity is acting on this man and that he is acting 
in self-defense and that his choice isn’t a choice as between whether 
to give it to certain people or other people, the choice is whether to 
give it or not. 

Mr. Cuumepris. Mr. Chairman? 

Senator Kreravuver. Mr. Chumbris? 

Mr. Cuumpris. I think this same question has been raised time and 
time again during the course of these hearings and if I understand 
your position, whether the seller met that lower price or not, the other 
4 or 5 customers of the seller would be injured by the lower price 
given by the competitor, is that correct? 

Mr. Nasu. That is correct. 

Senator Keravver. In that connection you can use the sale to Ned as 
anexample. Ned was just a big retailer; call him a jobber-retailer but 
actually Ned was nothing but a retailer. The advantage of getting a 
Standard Oil brand was substantial. Red Indian allegedly offered a 
lower price and Standard met that price and didn’t reduce it to the 
other customers. 

Ned wouldn’t have been nearly as well off if he had gotten Red In- 
dian as he was in getting Standard at a lower price, because Red In- 
dian, as I understand it, was an off-brand or didn’t have the trade 
name that Standard had. Isn’t that true? 

Mr. Nasu. I am not familiar with the particular brand that was 
offered in that case. 

Senator Kreravuver. Mr. Bolton-Smith, do you have any questions? 

Mr. Bouron-Smitu. Just one. Mr. Nash, there has been a good 
deal of testimony here that there are some small people who are be- 
ing severely hurt and they believe that the enactment of this law 
would protect them without hurting competition. 

I gather that your position is—correct me if I am wrong—that the 
seller should have the absolute right in the name of meeting a com- 
petitive price in good faith to discriminate in price to one of his cus- 
tomers, even though the result of that discrimination might be a 
substantial loss to, or perhaps the absolute wiping out of, his other 
customers. 

Is that a fair statement of your position ? 
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Mr. Nasu. I don’t know whether your statement assumes some- 
thing with respect to the words “good faith.” I think that in some 
circumstances the phrase “good faith” would operate to prevent that 
from happening, but if it didn’t, then I would think that your state- 
ment would be correct. 

Mr. Bouron-Smiru. That is, there was an actual price which the 
seller was meeting and he was meeting it in good faith without any 
mental reservations and that is what he intended to do but the result 
might be to put some of his other customers out of business. 

Mr. Nase. Well, I am not too sure that there isn’t more in the words 
“good faith” than what you say. 

Mr. Bouron-Smirn. What other aspects would you think might be 
included in good faith ? 

Mr. Nasu. I have in mind the case of Puerto Rican American 
Tobacco against American Tobacco (30 Fed. 2d 234) where there was 
a meeting by the American Tobacco Co. of the price of a small com- 
petitor I think in Puerto Rico and the defense of good faith was made 
in that case and they held that it wasn’t established in that case be- 
cause the Lucky Strike cigarettes had much more advertising appeal 
and it was obvious under the circumstances that the purpose of it was 
to drive the Puerto Rican competitor out of business. 

That is an old case and to what extent it is still the law, I don’t 
know, but I would think it was sound myself in this. 

Mr. Botron-Smiru. If you had heard the testimony before this 
committee, I think you would agree that something needs to be done. 
I think it is just paraphrasing Senator Wiley to say that in order to de- 
termine whether the remedy or the disease is worse, it would be very 
helpful if the Department which you represent were to think about 
some language that perhaps might be added to or put in lieu of the 
language in this bill. That is, instead of a purely negative attitude, 
because I feel the committee has a real problem in weaving between 
the claims. If you could try that, I am sure Senator Wiley would ap- 
preciate it. 

Mr. Nas. I will be very glad to try. I am not too optimistic. 

Mr. Cuumprts. I have a couple of questions, Senator Kefauver. 

On March 6, 1956, the Secretary of Commerce, Sinclair Weeks, sub- 
mitted a report to Congressman Celler of the House Judiciary Com- 
mittee in which he stated that he could not recommend enactment of 
S.11. That represented the Commerce Department’s view in 1956. 

Does your statement today represent the General Counsel’s position 
or does that represent the Commerce Department’s views ? 

Mr. Nasu. I think that represents the Commerce Department’s view. 

Mr. Cuvumprts. Do you know whether Secretary Weeks will submit 
any statement to this subcommittee ? 

Mr. Nasu. I don’t believe he was intending to. I think I came up 
here in his place. 

Mr. Cuumpris. Do you have any views on S, 1211, the Capehart 
bill? 

Mr. Nasu. No, I don’t. 

Mr. Cuumenrtis. Is your Department going to submit any statement 
on that? 

Mr. Nasn. We will be glad to do that. We are not prepared to do 
it now. 
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Mr. Cuumeprts. Thank you. 

Senator Keravver. All right, thank you very much, Mr. Nash. 

We will have about a 10-minute recess. 

(Recess. ) 

Senator Keravuver. Mr. Dixon, who is our next witness ? 

Mr. Drxon. Mr. William Simon. 

Senator Keravuver. Mr. William Simon, attorney-at-law, Wash- 
ington, D. C. 


STATEMENT OF WILLIAM SIMON, FOR EMPIRE STATE PETROLEUM 
ASSOCIATION, INC., JOINED IN BY OHIO PETROLEUM MARKETERS 
ASSOCIATION, INC. 


Mr. Stmon. May I proceed ? 

Senator Kreravuver. Mr. Simon, you have a statement here. Do you 
want to read it? 

Mr. Srwon. I think, Mr. Chairman, it would only take me about 20 
minutes and perhaps that would be just as quick as trying to sum- 
marize. 

Senator Kerauver. You testified at length on a similar bill last 
year ? 

Mr. Srvon. Yes, sir. 

Senator Kerauver. Your testimony begins on page 157. We are 
having 2,000 copies of last year’s hearings printed and they will be 
available to all the Senators and the members of the committee. 

Mr. Srtmon. As a matter of fact, Senator, in preparing my state- 
ment I left out anything that was in last year and I tried to comply 
with your request to only speak about things that had not been pre- 
viously covered and I have six points here that I think were raised in 
the hearings this year that I hope would be a contribution to the hear- 
ings to cover. 

I refer to my statement of last year in this statement but omit any- 
thing that was covered there. 

Senator Keravuver. All right, Mr. Simon. 

What is your firm name in Washington ? 

Mr. Srwon. Howrey & Simon, 1300 Connecticut Avenue. 

Senator Keravuver. Do you have any office anywhere else ? 

Mr. Srwon. Up until last July 1 I had an office in Chicago, too. But 
since last July I have had no other office. 

Senator Kerauver. Mr. Ellis testified last year and he is here to 
testify this year. He represents the National Oil Jobbers Council. 
You represent the Empire State Petroleum Association, Inc., and the 
Ohio Petroleum Marketers Association. 

What is the relationship between your associations and Mr. Ellis’ 
organization ? 

Mr. Srmon. The Empire State Association, Senator, which includes 
New York jobbers, is currently a member of Mr. Ellis’ association, 
although they were not last year. The Ohio association is not a mem- 
ber of his association and has no affiliation with Mr. Ellis’ group. 

Senator Krerauver. Do you represent any major oil companies? 

Mr. Srmon. Yes, sir. 

Senator Keravuver. Are you speaking for them today ? 
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Mr. Simon. No, I am only speaking for the Empire State group and 
Ohio Petroleum group. Nobody else has seen my statement; any 
possible similarities with any other statements is purely coincidental. 

Senator Kerauver. What major oil companies? 

Mr. Srwon. [ am appearing in an FTC case for the Shell Oil Co. 
and in an FTC case for the Pure Oil Co 

Senator Kerauver. The Pure Oil case is the Birmingham case? 

Mr. Stmon. Yes, sir. 

Senator Kerauver. What is the Shell Oil case? 

Mr. Srmon. It is generally known as the TBA case. It involves 
the sale of tires, batteries, and accessories. 

Senator Kerauver. Does your firm represent Gulf and Warren? 

Mr. Simon. My partner represents Gulf in the Gulf-Warren 
merger case ; yes, sir. 

Senator Krravver. Do you represent any other oil companies ? 

Mr. Srmon. Yes, sir, although, before I give you a list of all my 
clients, Senator, | would like to know w hy that might be relevant to 
these hearings. I am testifying here as to the views s of the New York 
and Ohio jobbers and not for anybody else. 

Senator Krravuver. I think it is entirely relevant, because there has 
been a matter of inquiry here as to whether the big oil companies are 
the ones that are behind this fight against S. 11. We found, Mr. 
Simon, that Mr. Jordan, of Shell, ‘sent out a letter, although he omitted 
the name of Shell on the letterhead and made it private and confiden- 
tial. Representatives of the big oil companies had a meeting in Chi- 
cago and they got out a major master br ief, which has been sent around 
to ‘dealers and to people generally, which has many misrepresentations 
in it. 

Mr. Srmon. I assume that is a question of opinion, Senator. 

Senator Krravuver, I think it has been fairly well admitted now. 

Mr. Stmon. I haven't heard anybody admit any misrepresentations. 

Senator Keravuver. You haven't been here all the time. 

Mr. Simon. I have read the transcript, sir. 

Senator Keravver. In any event, there has been substantial evidence 
that the big campaign against this bill has been pushed by the oil com- 
panies. I think it is fair to inquire what big oil companies you rep- 
resent, even though you might not be speaking for them here. The 
fact that you represent them, I think, is important for the record. 

Mr. Srwon. Senator, let me say this, if I may, in answer to that: 
The position that I hope to urge today has no relation to who likes it 
or who dislikes it, and I am not talking about big companies or little 
companies. I am trying to address myself to the merits of the bill, 
whether the bill is good for the economy of the United States. 

Secondly, let me say, the oldest client I have is the Empire State 
Petroleum Association. I represented them before I was retained 
by any major oil company that I represent. The views that I have on 
S. 11 and its predecessor bills go back a long time, and I was well 
known for advocating all of these views long before any of these com- 
panies ever thought of hiring me, and certainly before any of them 
ever hired me. 

So there can be no suggestion that anybody has warped my thinking 
or anybody has influenced my thinking, because I have been on record 
on this subject long before I represented any of these companies, and 
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I would think the issue here is not who is conspiring to oppose or to 
support this bill, but whether the bill is a good bill. And I would like 
to address my self solely to that question, Senator. 

Senator Krrauver. We will let you address yourself to that ques- 
tion. But, always, it is relevant and important to the public to know 
just what companies or what interests someone represents, what his 
background is when he speaks on an issue of this kind. I think it is 
particularly important here. I was going to ask you later on about 
attending meetings in which these companies were making plans to 
fight this bill. 

Mr. Suwon. Senator, if you want to talk about a conspiracy to lobby 
on this bill, I am delighted. I will tell you about one in the House 
Office Building a couple of days ago, in a Congressman’s office, where 
they called people in and laid out a lobbying plan, But I hs id hoped 
we could confine this to the merits of the bill. And who my clients 
are, or who your clients are—after all, the law firm of Kefauver, Dug- 
gan & McDonald is a law firm—but I don’t think that is relevant, as 
to whom my clients are, as to whether this is good or bad legislation, 

Senator Krrauver. Mr. Simon, I wanted to find out if you had 
worked or had conferred with the representatives of the big oil com- 
panies in connection with your efforts against this bill, or your appear- 
ance here. 

Mr. Stwon. No, sir; I have not. 

Senator Kerauver. Did you attend this meeting in New York on 
Thursday, October 18, at the request of Mr. Jordan? : 

Mr. Srwon. I attended no meetings in New York at the request of 
Mr. Jordan at which anybody other than Shell people were present. I 
have been in many meetings with Mr. Jordan in New York. I did not 
attend this meeting in Chic ago that people talked about. And, in spite 
of Mr. Dixon’s question, I was never asked to be the executive secre- 
tary, or in any other way connected with that organization. 

Senator Krrauver. We have here in the documents submitted by 
Standard Oil of California a telegram from Mr. Willetts to Mr. Sun- 
derland, setting up the meeting of the marketers council for Thursday, 
October 18. The reply from Mr. Sunderland to Mr. Willetts was: 

Your wire received. Will attend meeting as requested by Doc Jordan. Have 
arranged for Bill Simon also to be present. 

Mr. Srwon. There was one meeting in New York which Tom Sun- 
derland asked me if I would attend, and I did attend. I can’t tell you 
the date. It could well have been the one you suggest. 

Senator Keravuver. Was that a meeting of the representatives of the 
big oil companies ? 

Mr. Srwon. My recollection, Senator 

Senator Kerauver. Was it a meeting of jobbers, or what was it ? 

Mr. Srwon. My recollection is that ‘there were some 6 or 8 people 
there, and I think most of them were from the larger oil companies, 
but I am sure that there were some from smaller oil companies, 

Senator Keravver. Was that the one where Mr. O’Brien or Mr. 
Nielson attended ? 

Mr. Srmon. I don’t recall Mr. O’Brien being there, but I do recall 
Nielson being there—and I am quite sure Mr. O’Brien was not 
there. 
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Senator Krrauver. You do remember Mr. Nielson ? 

Mr. Sron. I remember being in New York with him on occasion 
last fall. I can’t tell you for sure if that was the same day, but I re- 
member being in New York with him one day. 

Senator Kerauver. Was that in connection with S. 11? 

Mr. Stmon. Senator, this is not intended to be facetious, but for the 
last 2 or 3 years I doubt if I have ever had a conversation with the 
people that were interested in the Robinson-Patman Act that didn’t 
have S. 11 in it at some time or other. 

Senator Keravver. I know. I am not talking about that. Of 
course, you talk about S. 11. What I mean is: Was the meeting I 
referred to called for the purpose of making plans for opposition 
toS.11? 

Mr. Srwon. At the meeting I am talking about, S. 11 was discussed 
at some length, and I was asked about some legal questions about the 
bill as it was reported out of the committee last year, and I expressed 
my legal opinions on it. r : 

Senator Kurauver. Was the Lobbying Act discussed at this meeting? 

Mr. Srmon. I would hate to say for sure that it wasn’t, but I cer- 
tainly don’t recall it being discussed ; if it was, it made no impression 
on me that would cause me to remember it. : 

Senator Krravuver. Just to refresh your memory, Mr. Simon, will 
you look at this letter to Mr. George O’Brien from Mr. Nielson, partic- 
ularly the last page, and see if it does refresh your memory ? 

Mr. Srwon. The last page ? 

Senator Krrauver. I think it starts on the next to last page. 


Mr. Stmon. No; this does not refresh my recollection in any way 
except that I note somebody was thinking about hiring me. 

Senator Kerauver. These are exhibits that have been subpenaed. 
Let them be marked “Exhibit 38.” 

(The documents referred to were marked “Exhibit 38.”) 


ExursitT 38 


STANDARD Orn COMPANY oF CALIFORNIA, 


San Francisco, Calif., November 1, 1956. 
THOMAS B. SUNDERLAND, Esq., 


Vice President and General Counsel, 
Standard Oil Co. (Indiana), Chicago, Ill. 


Dear Tom: At the last PIC meeting some comment was made to the effect that 
there appeared to be a difference of opinion between George O’Brien and Sig 
Nielson concerning the Petroleum Marketers’ Council. I think that this ap- 
parent difference of opinion probably arises from the fact that each of these 
gentlemen had a different understanding of what the Petroleum Marketers’ Coun- 
cil was and what it was supposed to do. As I indicated in our brief discussion 
after the meeting these questions are not at all clear to me either and I am afraid 
that the good work you and others have done in connection with this new or- 
ganization may be dissipated unless someone formulates a definite program 
for it and decides how its work is to be coordinated with the individual efforts of 
the various companies and with the efforts of PIC. 

As illustrative of the uncertainty which exists in our minds here I am enclosing 
a copy of a memorandum from Sig Nielson to George O’Brien reporting on the 
meeting he attended in New York just before the PIC meeting. 

Sincerely yours, 
HILLYER Brown, 
Director and Vice President. 

P. §.: Subsequent to dictating the above I attended a meeting called by Ellis 

McClanahan at the instance of George O’Brien to consider what the company’s 
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attitude toward the Petroleum Marketers’ Council should be and whether George 
O’Brien should remain a member of the steering committee. I said that I had 
heard that a meeting would shortly be held of the promoters of this project to 
clarify the situation and answer our questions, and that we should not attempt 
to decide our company’s policy until the results of this meeting were known. 
The sense of our group was that if the Petroleum Marketers’ Council is going 
to perform some definite useful purpose in which we could be of assistance we 


would want to cooperate fully. 
H. B. 


OcTOBER 19, 1956. 
Subject: Dealer relations. 
Mr. GrorGcE O’BRIEN. 


Yesterday I attended in New York, in your place, a meeting of the industry 
group concerned with dealer relations and legislation bearing thereon. 

The meeting was chairmaned by Doc Jordon of Shell: there were present rep- 
resentatives of about nine companies—marketing people and lawyers and Bill 
Simon of Washington, D. C., the latter presumably at the behest of Shell for 
whom he is presently working on a Federal Trade Commission project. 

The inspiration for this and the two previous meetings is a fairly well defined 
feeling in the industry at large that all is not well in the realm of dealer re- 
lations and more particularly prompted by legislative suggestions such as 8. 11 
at the last session of Congress; the auto dealers legislation then enacted and 
Roosevelt’s divorcement proposals, as well as legislative activities on the same 
front in various States. 

As I understand, it was initially proposed that the project be an API one or, 
perhaps more accurately, an APIC one. At the meeting yesterday we were told 
that this could not be because of some supposed objections to either of these be- 
coming embroiled in legislative matters—which becomes a little more difficult 
to understand as we go on. 

In any event, the program—to the extent that there is one—envisages a two- 
way approach: industry action in the field, and “something” in Washington, D. C. 

As to the first of these, the committee plans to hire a coordinator who in some 
manner not entirely clear to me will direct participants at a grassroots level in 
bringing the word to the dealer groups, to the end of more harmonious relations 
and a demonstration that the cure for whatever ills exist is not in the field of 
legislation. He will, as well, keep his employers advised of bills in the legisla- 
tive hopper (Federal) bearing on marketing practices. The suggestion is that 
he be hired on a temporary basis in the expectation that his duties will be ab- 
sorbed by the API in a year or two. A subcommittee of three was appointed 
to suggest names—preferably from among industry marketing people. Presum- 
ably, suggestions will be forthcoming next week. 

There was no discussion as to any legislative representation but rather a good 
deal as to how the activities contemplated could be steered clear of the Lobbying 
Act and any requirement for registration of anyone connected with the venture. 
A subcommittee of three lawyers headed by Tom Sunderland is to take the 
shaping of the project, to this end, in hand. 

This I think is all that can be reported as having been done at the meeting. 
There was some talk of passing the hat but no conclusions as to amounts or basis 
of participation. 

What follows are my own reactions which, in a fashion, I suggested to those 
present at the meeting : 

The problem is a real one and something should be done. The State and Fed- 
eral situations are parallel and there should be no substantial difference in the 
application of any remedies prescribed. 

We in the West presently, and for the past couple of years, have been much 
eoncerned on this front in the State of Washington. There, at the last regu- 
lar session, when H. B. 487 was introduced, our legislative representative 
advised his clients that continued successful combat of such proposals in the 
legislature required a reexamination of the whole subject of dealer relations. The 
industries committee of the Western Oil & Gas Association met several times 
informally with the Washington industries committee. It was determined to 
have two surveys made—a dealer survey and a public opinion survey. The 
former of these served to focus dealer complaints. The latter disclosed such 
relative lack of interest as to deserve no further action. Concurrently, the so- 
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called Rosselini subcommittee of the legislative council held a series of public 
meetings designed, from out of dealer complaints, to furnish political fodder for 
the chairman’s gubernatorial ambitions—which ambitions as of now—seem near 
fulfillment. Industry representatives—company and dealer—appeared before the 
committee. Grievances were aired, legislative panaceas were questioned. 

While all of this was going on most, if not all, of the marketing companies 
made close contact with their dealers in an endeavor to persudae them that 
legislation was not the answer to their problems. In passing it should be borne 
in mind that the dealer survey disclosed that in a real sense the dealers’ gripes 
are in terms of money, price, margin, subsidies, gas wars, etc. It was the unani- 
mous opinion of the industries committee of the Western Oil & Gas Association 
that in this condition of affairs the job of attempting to straighten out the 
dealers’ thinking should and must be on a company rather than an industry 
basis. 

The program apparently bore fruit for within the week the Rosselini subcom- 
mittee has publicly announced that it will not recommend legislation in this field 
at the next session and the Washington dealers’ trade journal has announced that 
the dealers’ legislative program at that time will be confined to requiring the 
coloring of gasoline for offhighway use and some nebulous statement in the realm 
of “strengthening” the fair trade practices law. 

It is my understanding that as far as Standard is concerned a somewhat similar 
program is being conducted throughout the company’s marketing area. 

To the extent that the group with which I met in New York is concerned with 
dealer relations, as distinct from legislative activity, I think we have an ad- 
mirable pattern in the State of Washington, all without benefit of special com- 
mittees, coordinator, contributions, and fanfare. I can think of no good reason, 
unless dictated by intercompany relations, why we should become embroiled in 
the proposed venture. On the contrary, if, as I think we may assume, dealer com- 
plaints in any manner follow the Washington pattern, I can see affirmative ob- 
jection to industry activity on what is basically a problem of price. It seems 
to me we are doing all that can be done within our own house and that for 
similar purposes we cannot enter the house of other companies, nor they ours. 
This does not question that companies may find it desirable to join on some in- 
formal basis—for example as we did on the two surveys mentioned above—or 
perhaps to employ an economist to point out the pitfalls in, say, a divorcement 
proposal. It does question the validity of any proposal which makes one com- 
pany’s relations with its dealers an industry matter. Assuredly, this does not 
mean that it would not be desirable to get a group such as the one that met 
yesterday together at intervals for an exchange of ideas as to how individual com- 
pany programs in this behalf are progressing; from out of which, certainly, a 
valuable exchange of ideas could come. 

To the extent that the meeting and prior meetings contemplated the doing of 
something in Washington on the legislative front, different considerations pre- 
vail. We know of the job that our registered lobbyist, Jon Phillips, did at the 
last session on S. 11. We know of the splendid cooperation between him and 
Bill Simon. We know that for practical purposes oil representation in Washing- 
ton in the past has been almost nonexistent. This may well suggest joining with 
other companies to hire the likes of Simon in much the same way we join with 
others in the hiring of legislative representation in the States in which the com- 
pany markets. Any such proposal should be with the clear understanding that 
whoever is so employed is in charge of the legislative matters of his clients in 
Washington, D. C., with designated contacts with his various clients on whom he 
may call for what assistance he needs. 

As I said above, very little was said at the meeting on this head but rather 
the discussion led in some way, not clear, to the idea that the group could be 
legislatively potent without any registration requirements on the part of any- 
one. Implicit seemed to be a horror of known “lobbying” or, perhaps, a desire 
for secrecy or anonymity in a day when there is neither. It would be my rec- 
ommendation that we not join with anyone in the doing of anything in Washing- 


’ ton unless it can be done in an effective and, therefore, a disclosed and forthright 


manner. Parenthetically, it seems curious that this venture could not be con- 
ducted, we are told, within the framework of the API because it involve legis- 
lative activity which, from anything I heard yesterday, is to be well hid so far 
as the present proposals are concerned. 


S1evaLp NIELSON. 
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Senator Keravver. All right, Mr. Simon, you may proceed. 
Mr. Stmon. Empire State Petroleum Association, Inc., is a trade 
association of approximately 250 petroleum jobbers in New York 
State. The Ohio Petroleum Marketers Association, Inc., is a trade as- 
sociation of approximately 200 petroleum jobbers in the State of Ohio, 
and it joins in this statement by the New York jobbers group. 

I would like to confine my testimony today to six points, which the 

transcripts of these hearings indicate merit discussion. These points 
are: 
__1. The Supreme Court has said that it is not concerned with the leg- 
islative intent of Congress as expressed in committee hearings, or in 
the views of the authors of a bill, when the language of the bill itself 
is clear. Further, when the language of a bill is doubtful, the com- 
mittee report is entitled to the greatest weight as an indication of con- 
gressional intent and the 1956 report of this committee seems wholly 
aes with the views expressed in these hearings by the author 
of the bill. 

2. The Standard Oil decision did not change the previously gener- 
ally held view as to the construction of subsection 2 (b) of the Robin- 
son-Patman Act. In fact, the Federal Trade Commission itself had 
expressed the same view up through 1949. More important, in the 20 
years that subsection 2 (b) has been on the statute hoake in its pres- 
ent form, the Commission has never in a single case sustained the de- 
fense of good faith meeting of an equally low price of a competitor. 
This is inconsistent with any need for a further narrowing of that 
defense. 

Senator Keravver. I notice at the end of No. 1 you said something 
about the committee report was inconsistent with the views expressed 
in these hearings by the author of the bill. Were you speaking of Con- 
gressman Patman or me? 

Mr. Simon. No, sir. What I had in mind, Senator, is that through- 
out these hearings you have expressed a view—and I don’t mean to be 
quoting you seebarion. but in substance—that meeting competition or 
meeting a competitor’s price was basic to a competitive economy, and 
you would prevent people from doing so only where it resulted in real 

arm to the competitive contest. 

And I don’t think there are many people that would quarrel with 
that view. 

Senator Kerauver. Where there would be a substantial lessening of 
competition. , 

Mr. Srmon. But the committee report that came ont of this commit- 
tee last year on a bill that was almost the same as this indicated that 
the draftsman of that report had in mind a rigid, one-price policy, 
where people would have the same price across the board. 

Senator Kerauver. Where is that? 

Mr. Suwon. I refer particularly to the first few paragraphs begin- 
ning on page 14 under the heading “Agruments Against Price Dis- 
crimination,” and then at the top of page 16, under the heading “Ar- 
guments in Favor of Price Discrimination.” The author of that sec- 
tion of the report had in mind only two things: One is discriminating 
in price by charging different prices to different customers, or sec- 
ondly, maintaining a one-price policy across the country. | 

And the report didn’t ever discuss the subject of having a nondis- 
criminatory price which you vary to meet a competitor’s lower price. 
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Senator Kerauver. Mr. Simon, these are very general statements. 
I don’t get that eenng from them. Certainly you have never heard 
that meaning given to these general statements. I want to make clear 
that wherever I said that last year, I say it this year, that this policy 
is not intended to prevent anybody from lowering a price to meet an 
equally low price unless there is going to be serious or substantial harm 
to competition in general. 

Mr. Simon. Senator, I hope that I can make a contribution here to- 
day of showing you that the very language of this bill, as it has already 
been interpreted by the United States Supreme Court, will create a 
different result from that which you have expressed in these hearings. 
And that is the principal mission that I would like to try to accomplish 
today, because these are words that have already been construed by 
the Supreme Court. 

Senator Keravuver. All right, go ahead. 

Mr. Srmuon. 3. The construction the Supreme Court has already 
iven to the language used in S. 11 is such that the enactment of this 
ill would have the effect of completely wiping out the “meeting com- 

petition” defense. 

4. A critical misunderstanding appears to prevail in these hearings 
as to the construction the FTC and the courts have given to the phrase 
“where the effect may be substantially to lessen competition.” 

5. These hearings indicate a misunderstanding of the application of 
this legislation to “freight absorption” and a misconception of what 
it will do to that competitive practice. 

6. This legislation has an adverse effect on small retailers and job- 
bers marketing gasoline. 

Now, to discuss the points in the order which I have named them. 

Throughout these hearings, the chairman has indicated to many 
businessmen witnesses that competitive practices with which they were 
concerned would not be made unlawful by the bill. And I was de- 
lighted, Mr. Chairman, that you did that again just a moment ago. 
While this shows consideration for the preservation of a competitive 
economy, the critical determinant remains the wording of the legisla- 
tion itself which condemns price discrimination “where the effect may 
be substantially to lessen competition.” These words have already 
been construed by the Supreme Court and have been given an un- 
ambiguous meaning in Federal Trade Commission v. Morton Salt 
(334 U.S. 37 (1948) ), and Standard Oil Company (Indiana) v. Fed- 
eral Trade Commission (340 U.S. 231 (1951) ). 

Under established canons of statutory construction, when legislation 
is clear on its face, the courts will not consider legislative history as 
indicating the intent of Congress. (See Schwegmann Bros. v. Calvert 
Distillers Corporation, which construed the Miller-Tydings Act ac- 
cording to the language of the statute although it produced a result 
contrary to what the sponsors of the bill had expressed as its intended 
effect.) 

The words of a statute are to be taken according to their plain mean- 
ing unless to do so produces an absurd or unreasonable result. See 
United States v. American Trucking Association (319 U. S. 53 
(1950)). Where the court does find a statute unclear, its primary 
references for determining legislative intent are the congressional- 
committee reports accompanying the bill when reported out of com- 
mittee. This committee’s report, last year, accompanying an almost 
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identical bill (Rept. 2817; 84th Cong.) indicates strongly that the 
purpose of the ig ielatborn was to require adherence to a uniform price 
hy all sellers. 

Senator Krravver. Mr. Simon, I want to note at that point that we 
take strong exception to the interpretation of the report referred to. 

Mr. Sron. Senator, the paragraph I principally had in mind, at 
the top of page 16, which presumably was giving the arguments 
against the bill, and this would be the argument | in favor of being per- 
mitted to meet a lower price than a competitor was offering to your 
customer. And the report says: 

The principal economic argument advanced in recent years on behalf of price 
discrimination is to the effect that restraints on the practice tends to increase 
price rigidity. It is contended that, given the degree of industrial concentra- 
tion which already exists, freedum to discriminate in price leads to more competi- 
tion than a legal restraint against price discrimination. The argument runs that 
in a concentrated industry each competitor will be reluctant to reduce his price 
when he can do so only in an open and across-the-board manner, but that he may 
be induced to make a price concession here and there when it can be done 
secretly. Since secretion is thus a requirement, this means that a seller will 
shade his price only to a few buyers who purchase in large volume. 

Now, Mr. Chairman, I submit that is not a fair characterization of 
the competitive practice that the Standard Oil case would permit and 
that S. 11 was designed to prevent. 

Senator Krrauver. It is not proposed to deal with the Standard 
ni case. It is just a general statement of the pros and cons on the 

-called erosion argument. This deals particularly with the erosion 
candaiae and doesn’t have any particular reference to the bill that 
has been reported, S. 11, in the last session. 

Mr. Stwon. Senator, getting back here on page 13—— 

Senator Keravuver. This is giving the background of general philo- 
sophical arguments pro and con in connection with price discrimi- 
nation or price rigidity, without any particular reference to the lan- 
guage in S. 11. 

Mr. Srvon. If that is so, Senator, then nowhere does the report 
discuss what S. 11 would do. 

Senator Kreravuver. I beg your pardon, it discuses it all the way 
through. 

Mr. Stmon. The following section deals with the history of con- 
gressional efforts to curb price discrimination. And then they go into 
the whole history of efforts to curb price discrimination. But S. 11, 
whether you are for or against it, is not addressed to the issue as to 
whether there should be any curbs on price disc ‘rimination, or whether 
you should be required to have an across-the-board price reduction 
or a selective price reduction, it is addressed to whether you may re- 
duce your price to a particular customer or customers to meet a price 
that is already available to those customers from the buyer. And that 
issue isn’t discussed in the report, Mr. Chairman. 

Senator Keravuver. There is an alternative between some curbs and 
across the board, Mr. Simon. 

Mr. Srwon. I can se say, Mr. Chairman, that no other thesis is 
discussed in this report, and the only point I am trying to make, 
Senator, is that what you really seek to do should be made clear in 
the bill and not merely in your very helpful statements during these 
hearings. 

Senator Witey. Can you make it clear? 





TO AMEND SECTION 2 OF THE CLAYTON ACT 687 


Mr. Stmon. That is a very good question, Senator Wiley. 
Senator Keravuver. I think that on page 18 and page 19 you will 
find 

Senator Witry. I mean, in the bill itself. 

Senator Kerauver. A discussion of interstate commerce, and on 
page 22, about substantial lessening of competition, and what it 
means. 

Senator Winey. Could he carry on with this argument here, that 
what the court has said in relation to the particular language he says 
is now init. It seenas to me our problem is very plain. We had wit- 
nesses this morning who disagreed, and they were from the Commis- 
sion. We have had witnesses on both sides of this proposition. We 
are all interested in getting a constructive piece of legislation. But 
we are not interested in throwing into the legislative lap—we have 
got trouble enough anyway—something that isn’t clear. 

Now, you claim that the court has stated that the identical language 
that is now in the bill means so and so, and that meaning is contrary 
to what the chairman has said it does mean. That is one. 

Two, if that is true, can you come up with constructive suggestions 
as to what we should do? That is the point, it seems to me. 

Mr. Stmon. Senator, I am hoping I can do just that. 

Senator Wirry. Fine. 

Mr. Simon. To continue, it is thus necessary that what this commit- 
tee seeks to accomplish by this legislation be clearly stated in the bill 
and in language which does not clash with prior interpretations of 
the Supreme Court. 

The Supreme Court’s 1951 decision in the Standard Oi] Company 
(Indiana) case construed present subsection 2 (b) of the Robinson- 
Patman Act as making the good faith meeting of competition a com- 
plete defense to a charge of price discrimination. During these hear- 
ings it has been suggested that this was a reversal of prior construc- 
tion of the law. This is quite untrue. Historically, everyone, even 
the Federal Trade Commission, had construed subsection 2 in ex- 
actly the same manner as did the Supreme Court in the Standard of 
Indiana case. 

Senator Witey. That is a statement that I think you might docu- 
ment, because it has been stated time and time again, just what you 
said. I think if you could file a supplementary brief 

Mr. Simon. In the very next paragraph I start documenting it. 

As early as 1942 the Federal Trade Commission staff wrote in TNEC 
Monograph 42: 








The amended (Robinson-Patman) act now safeguards the right of a seller to 
discriminate in price in good faith to meet an equally low price of a competitor, 
but he has the burden of proof on that question. This right is guaranteed by 
statute and could not be curtailed by any mandate or order of the Commission. 
* * * The right of self-defense against competitive price attacks is as vital ina 
competitive economy as the right of self-defense against personal attack. 

Under date of October 12, 1948, the Federal Trade Commission for- 
mally issued a statement of policy with respect to pricing practices. 
This statement, given wide publicity by the Commission at the time 
of its release, in part declared that the Robinson-Patman Act— 
prohibits price discriminations which injure or prevent competition, unless * * * 


the price reductions have been made in good faith to meet the equally low prices 
of competitors. 


91068—57—pt. 1——-45 





688 TO AMEND SECTION 2 OF THE CLAYTON ACT 


Noting that the then pending Standard Oil case was merely to “test” 
the interpretation of the statute, the Commission added in a foot- 
note to that statement: 

In a case now pending before the court in the seventh circuit (Standard Oil 
Company v. Federal Trade Commission), the Commission is now seeking to ascer- 
tain whether or not, where there is proof that the statutory injury to competi- 


tion resulted from a discrimination in price, this discrimination is nevertheless 
lawful if it arose by meeting competition in good faith. 


Moreover, the Supreme Court in Standard Oil noted that— 


there has been widespread understanding that, under the Robinson-Patman Act, 
it is a complete defense to a charge of price discrimination for the seller to show 
that its price differential has been made in good faith to meet a lawful and 
equally low price of a competitor— 

citing the TNEC article quoted above. The Court also quoted in a 
footnote 1949 testimony of the Department of Justice in which it con- 
strued the defense consistent with the Court’s 1951 decision. 

Following the decision, in 1951, the Department of Justice wrote 
the chairman of the Senate Judiciary Committee, when Attorney Gen- 
eral McGrath was the Attorney General, and said: 

* * * the Department has always interpreted subsection 2 (b) as permitting 
a defendant to defend conclusively against a charge of price discrimination by 
affirmatively showing that such discrimination was made in good faith to meet 
the equally low price of a competitor. 

Again in 1956, the Department of Justice testified before this com- 
mittee: 

* * * the Department has always interpreted subsection 2 (b) as permitting 
a seller to defend conclusively against a charge of price discrimination by 
affirmatively showing that such discrimination was made in good faith to meet 
the equally low price of a competitor (Rept. No. 2438, 82d Cong., p. 6). 

I would like to point out—and I think it is critical to this hearing— 
that the present subsection 2 (b) has now been on the statute books for 
more than 20 years. During that period it was generally considered 
to have the meaning attributed to it by the Supreme Court in the 
Standard of Indiana case. Moreover that decision has now been law 
for 6 years. Yet there is not a single formal proc eeding in this long 
history in which the Federal Tr: ide Commission have ever sustained 
the defense. 

Testifying before this committee in 1956, the Assistant Attorney 
General in charge of the Antitrust Division said: 

The effect of Standard of Indiana on price discrimination cases, despite the 
alarums of its critics, has been precisely nil. Since Standard of Indiana, the 
Commission has issued an order to cease and desist in every case reaching it, in 
which the meeting-competition defense was raised. The good-faith meeting- 
competition defense has not been successful in a single case. 

These hearings are on a bill to narrow the scope of an existing 
statutory defense which has never been sustained by the F ederal 
Trade Commission. I have difficulty seeing the need for restricting 
a defense which has thus far never been successful before the Com- 
mission. 

Senator Kerauver. Mr. Simon, the Federal Trade Commission 

certainly brought the matter up in the Standard Oil of Indiana case. 

Mr. Stwon. But it did not sustain the defense, Senator. 

Senator Keravuver. Of course, the Court overruled it. 
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Mr. Srwon. And when it got back to the Commission for the second 
time, it refused to sustain the defense. 

Senator Kerauver. But I thought the burden of your argument 
was that this exception or this defense hadn’t interfered with the work 
of the Federal Trade Commission because the defense had never been 
sustained. 

Mr. Sron. That is exactly right, Senator; there is not a single 
Federal Trade Commission case in which the defense has been sus- 
tained. The Commission in the Indiana case denied the defense and 
that case is on appeal to the Supreme Court. Of course, we don’t 
know what the Supreme Court will do until it decides the pendin 
appeal. But the Commission has never once in 20 years mintained 
this defense. 

Senator Wirey. Your contention is that the Commission has not 
applied what you said was fixed law? 

Mr. Srwon. No, sir, what I am saying, Senator Wiley, is that the 
Commission under the existing law has never been compelled to decide 
a case, because of this language in 2 (b), differently than it would 
otherwise have decided the case, not once, and I think this is an 
important defense. Not once has the Commission been compelled to 
say, “We must dismiss this complaint because the man was meetin 
competition under Section 2 (b).” No single case was ever defeate 
before the Commission on that ground. 

Senator Witry. But afterward the courts have overruled the Com- 
mission ? 

Mr. Stmon. Never, Senator, except in the Indiana case, which is 
now pending in the Supreme Court. That is the only case where there 
has ever been a successful appeal from the Commission, and that case 
is still pending. So they have never been reversed, except to the ex- 
tent that Standard of Indiana is still pending in the courts. 

Mr. Crrumerts. Mr. Chairman, I think we ought to point out that 
this morning the Federal Trade Commission pointed out that there 
were 27 cases that were pending before the Federal Trade Commis- 
sion, and out of the 27 only the Balian case and the Indiana case, those 
were the two—if I recall that was the statement, in the testimony of 
Chairman Gwynne. 

Senator Kerauver. I think you said this morning that there were 
six cases in which the good-faith defense had been rejected, but it was 
rejected because in those cases the person making the discrimination 
was meeting some general pricing policy, and not an individually 
lower price. 

Mr. Cruvumprts. Senator Wiley wasn’t here this morning, and I 
wanted to bring out the fact that there were 27 cases before the Fed- 
eral Trade Commission since the good-faith provision has been de- 
cided, I understand, in 1951, 

Senator Wirtry. The language is: 

In six of these cases, cease-and-desist orders have been issued, and in each of 
these cases, the defense was rejected. In two cases, the defense was raised by 
the defendant in his answer, who later elected not to contest the charges, and a 
consent order to cease and desist was entered. In another case, the hearing ex- 
aminer dismissed the complaint as to the section 2 (a) count, for failure of proof, 


on motion of counsel supporting the complaint. In six other cases, complainants 
were dismissed on the ground there was no showing of injury to competition in 
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the first instance. There are 12 formal cases pending before the Commission 
in which the good-faith defense is involved. 

Mr. Srvon. But in not one case have they dismissed a case on the 
ground of meeting competition. 

Apart from the merits or demerits of the pending legislation, it 
seems appropriate to point out precisely what the bill would do if it 
became law. The clear effect of the bill in my opinion, is to wipe out 
the statutory defense of “meeting competition.” I would suggest that 
if the committee believes that this is desirable it is better to frankly 
admit doing so and forthrightly repeal the existing proviso in subsec- 
tion 2 (b). 

In order to make out a prima facie case the present statute requires 
the Federal Trade Commission to show three things: 

1. That the seller has discriminated in price—which the Commis- 
sion say is shown by mere evidence that the seller charged different 
prices to different buyers 

2. That the discrimination was made in the course of interstate 
commerce. 

3. That the effect of the discrimination “may be substantially to 
lessen competition or tend to create a monopoly.” 

The defense of meeting competition does not come into play until 
the Commission has made out a prima facie case by proof of those 
three factors. Yet the pending bill would say that the meeting compe- 
tition defense is unavailable whenever the third of these factors is 
present, namely, that the effect may be substantially to lessen compe- 
tition, et cetera. Asa practical matter, this wipes out the defense. If 
the Commission has made out a prima facie case by showing competi- 
tive injury, the bill would make the defense unavailable; and in the 
absence of a showing of competitive injury by the Commission, there 
is no occasion to invoke the defense. The bill would in effect remove 
the defense from the statute. 

The inescapable conclusion that S. 11 was artfully drafted to wholly 
eliminate the defense is shown in the fact that this very question was 
presented to and argued before the Supreme Court in the Standard 
Oil case. The Supreme Court there said: 

It must have been obvious to Congress that any price reduction to any dealer 
may always affect competition at that dealer’s level as well as at the dealer’s 
resale level whether or not the reduction to the dealer is discriminatory. 

The effect of this bill is most forcefully shown by the fact that it 
would make law what the Commission contended was the existing law 
in the Standard Oil case. Of this the Supreme Court has already said: 

The proviso in subsection 2 (b), as interpreted by the Commission, would: not 
be available when there was or might be an injury to competition at a resale 
level. So interpreted, the proviso would have such little, if any, applicability 
as to be practically meaningless. 

And this bill uses the very words that the Supreme Court said would 

make the act practically meaningless and which the Supreme Court 
said is a situation that may exist whenever any price reduction is made 
to any dealer. 

Since there may be a lessening of competition whenever a competitor 
offers the seller’s customer a lower price, whether or not the seller 
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meets that lower price, it is inescapable that a denial of the defense 
of meeting competition whenever there may be that lessening of com- 
petition has the effect of abolishing the defense completely. The 
draftsmen of the bill must certainly have been aware of that conclu- 
sion of the Supreme Court. We must now assume that if this bill were 
to become law the Supreme Court would find that the Congress had 
used these words with the meaning previously attributed to them by 
the Supreme Court. 

Perhaps the most critical misunderstanding running through these 
hearings relates to the construction of the phrase, “where the effect 
may be substantially to lessen competition.” A perusal of the hearings 
indicates a continuing tendency to refer to this statutory test in terms 
of an actual lessening of competition. But the statutory test is met 
where there may be that effect. 

The Court is faced with a wholly different responsibility in deter- 
mining whether there is an actual lessening of competition from its 
responsibility in determining whether there may be that effect. My 
9-year-old son may be President of the United States some day; but 
this is not to say that my wife should start selecting the gown she 
will wear at the inaugural ball. 

Many people naively discuss the concept of lessening competition in 
terms of effective commercial rivalry; they assume that there must be 
an actual drawing of blood. The Federal Trade Commission, how- 
ever, has applied this statutory test in a purely theoretical manner. 
It has found the requisite statutory injury present where there is any 
substantial difference in price between competing customers. The 
committee is talking about competition in terms of tackle football; 
the Commission administers the act in terms of touch football. 

In the Morton Salt case, where a carload discount of 10 cents a case 
available to 99-plus percent of the seller’s customers was held unlawful, 
the Supreme Court construed this phrase as follows: 

After a careful consideration of this provision of the Robinson-Patman Act, 
we have said that “the statute does not require that the discriminations must 
in fact have harmed competition but only that there is a reasonable probability 
that they ‘may’ have such an effect.” * * * Here the Commission found what 
would appear to be obvious, that the competitive opportunities of certain mer- 
chants were injured when they had to pay respondent substantially more for 
their goods than their competitors had to pay (334 U. S. at 46-47). 

And in the most recent manifestation of the Morton Salt doctrine, 
in Moog Industries, Inc. v. Federal Trade Commission, decided by 
the Court of Appeals for the Eighth Circuit last fall, the court of 
appeals held that the question of competitive injury was a matter of 
simple mathematics, the statutory test being met if one buyer pur- 
chased like goods at a lesser price than a competing buyer, even though 
every customer called as a witness testified that he had not been injured 
by Moog’s price differentials. “A witness,” the court said, “cannot be 
allowed by conclusion to deny a mathematical fact.” 

There is a tendency here to treat the phrase “may be substantially 
to lessen competition” and “tendency toward monopoly” as being some- 
what synonymous. They are, however, totally different. What the 
Commission has found may lessen competition may, in fact, be the 
very essence of competition. 
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This point was graphically illustrated last year by Senator John 
Sparkman in testimony before this subcommittee. An amendment 
was offered to the Kefauver bill last year which read as follows: 


Provided, however, That nothing herein contained shall be construed to pre- 
vent a seller from meeting an equally low price of a competitor when denying 
him the right to do so may have the effect of substantially lessening competition 
or tending to create a monopoly. 


This amendment would have said in effect that a seller can never 
meet his competitor’s lower price unless denying him that right may 
lessen competition. It would be logical to expect that those who say 
they oppose any lessening of competition would support such an 
amendment. This was not the case. 

Senator Kefauver asked Senator Sparkman to comment on that 
amendment. Senator Sparkman replied: 


It seems to me that those who framed the proposed amendment are seeking 
through it to give the impression that the seller is caught on the horns of a 
dilemma when one of his customer’s is offered a lower price by a competitor. 
Whatever action the seller should take, they would have you believe, has a 
reasonable probability of substantially lessening competition. 

The horns of the dilemma may be simply stated: If the seller grants a dis- 
criminatory price concession to retain his customer, the effect of such discrim- 
ination may be substantially to lessen competition or tend toward monopoly. 
On the other hand or “horn” if you wish, should the seller be prevented from 
meeting his competitor’s equally low price, the effect of the frustration may 
substantially lessen competition or tend to create a monopoly. 


If I might interpolate, Senator Sparkman was saying exactly what 
the Supreme Court, was saying: If you do meet it you may lessen com- 
petition, if you don’t meet it you may lessen competition. 

And then he went on: 


Should the dilemma be accepted as valid, the only choice would be to decide 
whether substantial injury to competition resulting from a price discrimina- 
tion would be more in the public interest than would be such injury when it 
stemmed from the seller’s being unable to meet a competitor’s price. However, 
I reject the dilemma and submit that it is false in fact since there is a third 
horn. Let me explain. In the case of a seller, one of whose customers has 
been offered a lower price by a competitor, there are not merely 2, but rather 8 
courses available to him. They are: 

1. He may grant a discriminatory price concession— 


That is, to meet the equally low price of a competitor— 


2. He may fail to meet the competitor’s price— 


and therefore, on Senator Sparkman’s second horn, also lessen com- 
petition. 

38. He may meet the competitor’s price on a nondiscriminatory basis— 
that is, he may give the lower price across the board to everybody. 

With the third horn being shown, the dilemma fails and, I hope, so 
does the proposed amendment (hearings on S. 11, page 145), 

How graphic this concession of Senator Sparkman that there “may 
be” a lessening of competition if you do meet the price and there “may 
be” a lessening of competition if you don’t meet the price. He frankly 
considered a single price across-the-board the only safe alternative. 
Yet analyzed, his solution directly promotes monopoly. Only large, 
firmly entrenched sellers can, as a matter of practical economics, cut 
price across-the-board. For the small, hard-pressed seller, such a 
price cut could be suicidal. If he is not permitted to meet competi- 
tion selectively, as it develops, his very survival is threatened. 
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Throughout these hearings runs a further thread of confusion— 
this one with respect to freight absorption. If I were permitted to 
ask questions here, I should like to inquire of the draftsman of the 
ae bill what is meant by “freight absorption.” When a seller 

nds it necessary to compete in a distant market in the sale of a com- 
modity, where freight is a substantial factor in the delivered cost, he 
may find it necessary to reduce his delivered price to the customer. 
As a mental exercise, the seller may conclude that he is absorbing a 
part of the selling costs, or absorbing any other cost factor that goes to 
make up price. The unalterable fact remains, however, that the 
seller’s invoice is in terms of a stated dollars and cents price. 

I know of no industry in which the term “freight absorption” ap- 
pears on the invoice, and the statute talks only of discrimination in 
price without regard to the mental processes by which the seller com- 
putes price. Freight absorption is just one of a number of means by 
which a seller reduces his price. I do not understand how it can be 
given special statutory treatment without defining the extent of its 
application. For example, whenever a seller’s price reduction does not 
exceed the freight involved, can he say he was absorbing freight to 
that customer ¢ 

The legality of a seller’s reduction in price to compete in a distant 
market, sometimes referred to as “freight absorption,” is frequently 
determined by the application of subsection 2 (b) and the interpreta- 
tion given it in the Standard of Indiana case. 

The seller’s lower price is justified in terms of meeting a competitor’s 
equally low price in good faith. But the pending bill effectively re- 
peals existing subsection 2 (b), upon which the validity of freight 
absorption may depend. I am unable to comprehend how one can 
repeal the statute which governs the lawfulness of certain competi- 
tive conduct and at the same time assert that the law with respect to 
that conduct is not charged. 

It is significant that the Chairman of the Federal Trade Commission 
has advised this committee that freight absorption is just one of the 
means by which a seller may reduce his price to a buyer and that the 
practice would be imperiled by this bill. His advice seems wholly to 
have been ignored in these hearings. In a letter to the chairman of this 
subcommittee, dated July 6, 1956, FTC Chairman Gwynne wrote: 

* * * Where individual freight absorption creates a prima facie price discrimi- 
nation, the pending bill may quite conceivably affect the legality of the practice. 


By “individual freight absorption,” I refer to the practice of a seller absorbing 
art or all of the cost of freight involved in an “individual competitive situa- 
nom, = e", 

Individual freight absorption, so defined, is clearly a means of lowering price 
to the buyer. In many instances, freight absorption is the only method by 
which a distant seller may be able to compete in markets physically more ac- 
cessible to his competitors. * * * 

* * * T have grave doubts that sellers contemplating similar freight absorption 
could safely rely on the defensive bulwark of the proposed bill. 

* * * Since the legitimacy of individual freight absorption increasingly has 
become a significant factor in your committee’s hearings, the jeopardy into 
which such practice would be thrown by S. 11 should be frankly acknowledged. 


Now I would like to address myself briefly to elementary facts in 
the distribution of gasoline and the impact of this legislation on small 
gasoline jobbers and dealers. In considering the sale of gasoline at 
the retail level we must recognize that the retail dealers are the small 
businessmen in this industry. 
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The giants in the retail end of this business are the large, super- 
market-type, service station chains selling their own private brand 
gasoline. 

The Senate Small Business Committee study of gasoline pricing in 
New Jersey shows that the average retail dealer of the major oil 
companies sells about 10,000 gallons of gasoline per station per month. 
This compares with sales of private brand chain outlets averaging 
60,000 and 80,000 gallons per station per month, with many of these 
private-brand dealers having sales exceeding 100,000 gallons per sta- 
tion per month. 

Insofar as this problem is concerned, the comparison of large inte- 
grated oil companies with the relatively smaller private brand chains 
is largely irrelevant and obscures the fact that at the retail level the 
small-business men are the dealers of major oil companies and their 
jobbers. 

There are a very great number of independent petroleum jobbers 
who distribute the branded products of major oil companies. So long 
as their retail dealers sell gasoline and prosper so will the jobbers 
who supply them—and necessarily their supplying oil companies. 
But a cutback in the sale of gasoline by the so-called major oil com- 
panies is only a reflection of a decline in sales by the independent job- 
bers and independent small retailers who market their goods. 

In the postwar period there has been a great. increase in the number 
of independent chain marketers and a tremendous rise in the volume of 
their sales. There are now a substantial number of these independent 
chains, unknown prior to World War II, who market over areas as 
large as 15 to 25 States. In some communities they are the primary 
marketer. 

Before World War II, the unbranded gasoline dealer was generally 
considered to be marketing an inferior product. In the postwar era 
private brands have achieved a consumer reputation for marketing 
products that will perform as efficiently as those of the so-called major 
oil companies. These private brand chains have opened large numbers 
of multipump, expensive and attractive service stations through which 
they market huge volumes of gasoline. In most instances they bypass 
the jobber and purchase direct from the refiner. It has been the pattern 
for these marketers to invade new territories by price-cutting tactics 
that not infrequently precipitate price wars. 

These chain marketers are gathering an ever increasing share of the 
market and are becoming increasingly tough competition. Jobbers 
cannot hope to survive unless they can obtain from their suppliers a 
price that permits them to resell, and are lawfully permitted to resell, 
to their dealers at a price that permits those dealers to be competitive 
with the private brand chain supermarkets. To deny suppliers the 
right to come to the assistance of their jobbers and their dealers is to 
promote the growth of chain supermarkets in the distribution of 
gasoline. 

It is ironic that the Robinson-Patman Act, designed to prevent the 
growth of chains in the grocery field, is now proposed as a vehicle for 
sponsoring the growth of chains in the retail distribution of gasoline. 

In conclusion, since it is always comforting to be on the side of the 
angels, may I recall to you that in both the Truman and Eisenhower 
administrations this proposal has been opposed, and exactly contrary 
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proposals have been approved, by the White House, the President’s 
Council of Economic Advisers, the Bureau of the Budget, the Depart- 
ment of Justice, the Department of Commerce, and off and on even 
by the Federal Trade Commission. 

Thank you. 

Senator Krerauver. Mr. Simon, you say that this has been opposed 
by the White House during the Truman administration ? 

Mr. Srmon. Yes. 

Senator Kerauver. Where did you get that from ? 

Mr. Suwon. The Congressional Record, Senator. You may recall 
that in 1949 the Senate passed the O’Mahoney bill with what was 
known as the Kefauver amendment. The bill then went before the 
House Committee on the Judiciary, and the Department of Justice ap- 
ener before the committee and asked that the Kefauver amendment 

e stricken. The Kefauver amendment was substantially the same 
as the pending bill. Pursuant to the testimony of the Assistant Attor- 
ney General in charge of the Antitrust Division, the House Judiciary 
Committee did strike the Kefauver amendment and reported the bill 
to the floor without the Kefauver amendment. The Speaker of the 
House, Mr. Rayburn, read on the floor of the House a letter from 
counsel to the President saying that, “This is to advise you that as re- 
ported out of the House committee the bill meets the President’s pro- 
gram,” or words substantially to that effect. And at the same time 
the chairman of the Rules Committee read a letter on the floor of the 
House from the Bureau of the Budget saying that as reported out of 
the House committee without the Kefauver amendmere it met the 
program of the President. And a member of the President’s Council 
of Economic Advisers testified before the House committee in support 
of the bill without the Kefauver amendment. 

And then you will recall on the floor of the House the Carroll 
amendment was adopted which was similar to the Kefauver amend- 
ment, and with a compromise of the Kefauver-Carroll amendments, 
the bill went to the White House, and the President the vetoed the bill, 
saying that the legislative history and all those confusing amendments 
would only serve to confuse the situation, not to clarify it. And there- 
fore he vetoed the bill, although twice the Congressional Record shows 
that as it came out of the Judiciary Committee, which was exactly 
opposite to S. 11, the President had approved it. 

Senator Kerauver. Mr. Simon, I don’t agree with that. 

Mr. Stuon. I will be glad to get you the letters from the Congres- 
sional Record. 

(The following letters were submitted for the record :) 

Howrey & SIMON, 
Washington, D. C., April 9, 1957. 
Re Hearings on 8. 11. 


Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary, 
Senate O fice Building, Washington, D.C. 


DEAR SENATOR KEFAUVER: On April 3, 1957, Mr. Wright Patman testified before 
your committee in support of 8. 11. At page 13 of his prepared statement he 
incorrectly stated : 

“Mr. William Simon, who testified before this committee on March 26, 1957, 
at transcript page 1406, stated that the bill which went to President Truman 
contained the Carroll-Kefauver amendments. * * * he should have known that 
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the fact is that the Carroll-Kefauver amendments to 8. 1008 were knocked out in 
conference and did not appear in the bill as it was presented to President 
Truman.” 

Mr. Patman’s incorrect statement could not have come from the transcript 
for it shows clearly that I did not make the statement he attributed to me. In 
response to a question by you I did state, and the Congressional Record clearly 
confirms the fact, that: 

As 8S. 1008 was introduced by Senator O’Mahoney it was exactly opposite to 
the pending Kefauver bill. The Senate then adopted the Kefauver amendment 
which was substantially the same as the pending Kefauver bill (S. 11). The 
Assistant Attorney General in charge of the Antitrust Division then appeared 
before the House Judiciary Committee and urged that the Kefauver amendment 
be stricken from the bill. The House Judiciary Committee struck the Kefauver 
amendment from the bill. 

The White House then wrote the majority leader that the bill as reported from 
the Committee on the Judiciary was in accord with the President’s program (see 
Congressional Record, July 6, 1949, p. 9164). The Bureau of the Budget also 
wrote the chairman of the Rules Committee that the bill “as reported by the 
House Judiciary Committee would be in accord with the program of the Presi- 
dent” (Congressional Record, July 6, 1949, p. 9164). Thereafter, the House 
adopted the.Carroll amendment, also substantially similar to the pending Kefau- 
ver bill. And later the conference committee adopted a third version of the 
amendment which, if you wish, may be said to be substantially different. But 
the fact remains that twice the White House told Congress that this legislation, 
without the Kefauver-Carroll amendment, was in accord with the program of the 
President. And that bill, without the amendments, was exactly opposite to the 
pending Kefauver bill, S. 11. 

President Truman’s veto message of S. 11 is in part that: “This bill, however, 
as it finally emerged from the legislative process is so far from clear * * *” that 
he felt compelled to veto the bill. The only amendments offered were the Kefau- 
ver-Carroll amendments and the conference committee rewrite thereof. With- 
out any of those amendments President Truman had approved the bill. 

What I said in this respect before your committee is wholly accurate. Mr. 
Vatman’s quotation attributed to me is inaccurate. 

I would appreciate your inserting this letter in the hearings on 8S. 11 imme- 
diately following Mr. Patman’s testimony. 

Yours very truly, 
WILIIAM SIMON. 


CONGRESS OF THE UNITED STATES, 
House of Representatives, 
Washington, D. C., April 11, 1957. 

Re Hearings on §. 11 

Hon. Estes KEFAUVER, 

Chairman, Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary, 
United States Scnate, Washington, D.C. 

DEAR SENATOR KEFAUVER: Mr. William Simon sent me a copy of the letter he 
directed to you under date of April 9, 1957, concerning testimony before your 
subcommittee on §S. 11. 

At transcript page 2112, there is included in the testimony I gave, the follow- 
ing statement: 

“Mr. William Simon, who testified before this committee on March 26, 1957, at 
transcript page 1406, stated that the bill which went to President Truman con- 
tained the Carroll-Kefauver amendments.” 

Mr. Simon in his letter to you states: 

“Mr. Patman’s incorrect statement could not have come from the transcript for 
it shows clearly that I did not make the statement he attributed to me.” 

Now what are the facts? The transcript of Mr. Simon’s testimony to which 
I made reference, namely transcript page 1406, on that point is quoted as follows: 

“And then you recall the floor of the House the Carroll amendment was adopted 
which was similar to the Kefauver amendment, and with a compromise the Ke- 
fauver-Carroll amendments, the bill went to the White House, and the President 
then vetoed the bill, saying that the legislative history and all those confusing 
amendments would only serve to confuse the situation, not to clarify it.” 
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Certainly, the foregoing would be sufficient for any reader to determine what 
Mr. Simon said on that point, because in this letter there is quoted precisely the 
record of his statement. With that I shall leave the matter for Mr. Simon to 
argue with the record—a pastime with which he is familiar. 

It is noted that Mr. Simon has requested that his letter be inserted in the 
record. It is my thought that if it should be inserted, then it should be done 
immediately following the first comment you made on the testimony Mr. Simon 
gave on that point, as is shown by the record at transcript page 1406. Indeed, it 
is agreeable with me for you to insert not only Mr. Simon’s letter, but also this 
one at that point in your record. 

With best wishes and kind personal regards, I am 

Sincerely yours, 
WRIGHT PATMAN, 

Senator Kerauver. The final provision that was written into the bill 
by the conference committee, after Congressman Carroll had gotten 
an amendment attached in the House, didn’t have the effect of my 
amendment. 

Mr. Simon. It was a compromise. 

Senator Keravuver. It wasn’t a compromise, it was an entirely dif- 
ferent thing. It was just about the opposite. If it meant anything, it 
would be against my amendment. That was what the President 
vetoed. We have put the President’s veto message and exactly what 
it was in the record. 

Mr. Srmon. You and I might have different constructions of the 
conference committee’s compromise version, but the fact remains—and 
nobody has ever questioned it—that as the bill came out of the com- 
mittee, which was without the Kefauver amendment and exactly con- 
trary to the Kefauver amendment, that the counsel to President Tru- 
man wrote Speaker Rayburn and the Bureau of the Budget wrote the 
chairman of the House Rules Committee, both saying that the bill 
without the Kefauver amendment had the President’s approval. 

Senator Kerauver. You are talking about what the President also 
did. 

Mr. Suwon. I never had the privilege of meeting Mr. Truman. I 
am talking only about what Speaker Rayburn said was in the letter he 
had in his hand and what the chairman of the Rules Committee said 
was in the letter he had in his hand, as I read them in the Congres- 
sional Record. 

Senator Krerauver. The point is that when the conference report 
came back to the Senate, the Senate adopted something that was 
neither the Carroll amendment nor mine. I considered that was 
adopted to be just the opposite of what I was working for. Then the 
President vetoed the bill. 

Mr. Simon. That could very well be, Senator, but it doesn’t change 
the fact that without the Carroll and the Kefauver amendments, as 
Senator O’Mahoney introduced the bill it was exactly opposite to S. 11, 
and without the Kefauver or Carroll amendments, or any version 
thereof, the White House said it met with the President’s approval, and 
his veto mess age said he was vetoing it because of the confusion caused 
by these amendments. 

Senator Krravuver. I think he said they didn’t mean anything. 

Mr. Srwon. That is correct, sir. 

Senator Krerauver. On pages 197 and 198 of Earl Latham’s book, 
The Group Basis of Politics, which is devoted to this matter, you will 
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find that he points out that what was finally adopted was not what 
Thad in mind at all. 

Mr. Stmon. Senator, if you will forgive me, I wrote a book on the 
subject, too. I don’t have it here, but the pages in my book quote 
the letter from the White House and the letter from the Bureau of 
the Budget to Speaker Rayburn and the chairman of the Rules Com- 
mittee which were put in the record. 

Senator Witry. Send it down and we will put it on file. 

Senator Keravuver. Senator Wiley, do you have any questions to 
ask at this point ? 

Senator Wares. Yes, I have a good many of them. 

Your conclusion, sir, apparently are to the effect that, one, it would 
create more confusion than what we have now. 

Mr. Simon. It certainly would, Senator. 

Senator Wirry. I have often heard that sometimes the remedy is far 
worse than the disease. And now with this very fine brief—I used to 
write a good many of them myself when I was young and handsome 
like you 

Mr. Sron. Thank you, sir. 

Senator Witry. Why not give us the benefit of your views, because 
apparently at this time you are representing the jobbers? 

Mr. Srmon. Yes, sir. 

Senator Witry. As you probably know, some of these retailers that 
you mention in your statement 

Mr. Srwon. Supermarket chains? 

Senator Wixry. Representing some of the independents and also 
representing some of the big Bove, are having a pretty hard time 
of it, because of this competitive war going on in a good many places. 
In all these things there are really three interests, including the pub- 
lic—you can’t forget them, we want honest compeition, we want the 
public to get good prices—but we want the men who handle the goods, 
whether it is oil or flood or drugs or whatnot, to get a fair profit. We 
want the big boys that have got the whip hand to do a fair business. A 
good many of the small fellows probably don’t reason the thing out, 

ut they are beginning to see red,,and that is a dangerous situation. 
Our mail indicates that. Consequently, we have had a bill here that 
has been publicized up and down this land of ours. Our mail indicates 
that they think, if it passes, it will be the millennium for them. 

Now, that is a bad state of mind. When we have folks like that that 
come in and say it is going to raise a mess, I think we owe an obliga- 
tion to try to see if we can’t do a little something about it, if that is 
humanly possible. I know you can’t legislate morals and you can’t 
legislate economics. But I do feel that it is important that we do 
something some way that might give a little reassurance. Do I make 
myself clear ? 

Mr. Srmon. Yes, sir. I would make these suggestions, if I may, 
Senator. 

Senator Wirey. All right. You make them so clear that even I 
can understand them. 

Mr. Srwon. First, I would like to point out that the words “good 
faith” in the present law have meaning. And that as to most of the 
situations that people tell you about at these hearings, I don’t believe 
the Federal Trade Commission would ever find that the seller was in 
good faith. And the fact that the Federal Trade Commission must 
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ay that the man acted in good faith—and he has the burden of prov- 

he was in good faith, ‘the Commission doesn’t have to prove bad 
faith, the seller has got to affirmatively prove he was in good faith— 
is an ‘adequate safeguard. But is there is to be an amendment to give 
adequate comfort to people who are concerned, might I suggest some- 
thing like the amendment of last year, which can say that nobody can 
ever reduce his price to meet the lower price of a competitor unless 
preventing him from doing so many substantially lessen competition— 
I would turn it completely around. 

The present law is that you can always do it—or, rather, S. 11 would 
say that you can do it unless it may substantially lessen competition— 
I would turn it around and say you can never do it unless the denial may 
substantially lessen competition. 

And the third suggestion I would make, sir, is that the real diffi- 
culty here—and I think anyone who would be "fair and frank would 
have to admit that the real difficulty comes from these words “may be 
substantially to lessen the competition,” because the court has said— 
and Senator Sparkman pointed out very well—whatever you do may 
be to lessen competition. 

Therefore, take those words out, and say that this is a defense except 
where it may lead to a monopoly. Obviously, nobody wants to appear 
before you and oppose anything that may lead to monopoly. 

Senator Wier. Mr. Dixon, what have you got to say 

Mr, Dixon. We ought to suggest language, perhaps, that nobody 
can ever discriminate unless they can show that it increased com- 
petition. 

Senator Keravver. I think it is well to point out, while Mr. Simon 
is talking about this, that may not be new in the antitrust laws. 

Mr. Staton. N 0, sir. 

Senator Kerauver. We have “may be” in section 3 of the Clayton 
Act and section 7. This has common acceptance in the antitrust laws; 
it has been in the law a long time. 

Mr. Stwon. That is exactly the problem, Senator, it has a common 
acceptance. And the present law says that the Commission has to show 
this “may be” to make out a prima facie case. And then your bill 
would say the defense is available unless the same “may be” is present, 
which has the effect of w iping out the statute, because if the Commis- 
sion can’t show that “may be,” they haven’t made out a prima facie case 
in the first place. 

Senator Keravver. I would interpret it, Mr. Simon, to mean that the 
Commission has got to prove the items set forth in section 2 (a), 
first, that there was a discrimination 

Mr. Srwon. That is a mere difference in price, Senator. 

Senator Kerauver. That was a discrimination, not just a mere dif- 
ference in price. There was a discrimination. Next it must be shown 
that it was in commerce. They have to show that the discrimination 
is of such a size and substance that it would be one of these things set 
forth in the end of section 2 and that it may be substantially to lessen 
competition or tend to create a monopoly or to injure, destroy or pre- 
vent competition with any person, and so forth. Then, having shown 
that, if S. 11 were passed, the Commission would have the burden of 
showing those things. Having shown those things, the person who 
made the discrimination could then depend on cost differences, or he 
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could join the issue that it did not substantially lessen competition, 
which would be a trio of effects. 

Mr. Stmon. But if that fact were found, the defense under your 
theory would be unavailable. Therefore, the effect of this would be 
to completely wipe 2 (b) out of the statute. 

Senator Keravuver. The effect of it would be that if there is a prima 
facie case, or if there is some evidence that all these things in section 
2 (a) have been done, that is, there might be at least enough evidence 
to justify the filing of the complaint, then if the person making the 
discrimination felt that it was not such as might substantially lessen 
competition and create a monopoly, he could set that up, and it would 
be a question of facts. 

Mr. Stmon. If the facts resulted in his showing that he was right, 
there wouldn’t be any case, but in no case would the meeting-compe- 
tition defense ever enter into the case. Because, if the Commission 
established a prima facie case by showing that what he did “may be to 
lessen competition,” then the bill would make the meeting-competi- 
tion defense unavailable, and, on the other hand, if he prevailed in 
this prima facie case issue, he wouldn’t need to go into the meeting- 
competition defense of 2 (b). So that the effect ‘of the bill would be 
to wipe the defense out of na statute. 

Senator Krrauver. Mr. Simon, I don’t see it that way. It seems 
to me as if the good-faith defense would still be a defense. 

Mr. Stwon. But it is inherent, Senator, from the fact that—— 

Senator Kerauver. The good-faith defense would still be a defense 
if the discrimination was not of such substance and importance as to 
reach the level of substantially lessening competition or creating a 
monopoly. If it reaches that level, the question of public policy to be 
decided, which is presented here in this amendment, is whether it is 
better to allow discrimination to go on even though it is going to have 
a very adverse effect upon competit ion generally. 

Mr. Srmon. The difficulty with that. reasoning, Senator, is that this 
test of “may be to lessen competition” is the test ‘of section 2 (a) which 
the Commission has to show to make out a prima facie case, and you 
use the very same words to deny the defense. 

Now, you don’t ever get to putting on a case in defense until your 
adversary has made out a prima facie case. And, if they have made 
out a prima facie case by showing the very facts upon which the va- 
lidity of your defense depends, then the defense can’t be of value to 
you, so in no case where the plaintiff got by the prima facie case would 
the defense b2 available. 

Senator Keravver. There is also in section 2 (a), of course, this lan- 
guage added: 
to injure or destroy or prevent competition, or knowingly grants or receives the 
benefit of such discrimination, or the customers. 

That language is not carried over into S. 11. 

Mr. Srwon. That is correct. I can only say to that that no case has 
ever distinguished between the meaning of the phrase “may be sub- 
stantially to lessen competition or tend to create a monopoly” and the 
other phrase “to j injur e, prevent, or destroy competition with the bene- 
ficiary at a lower price.” The courts have always treated them as the 
same, Senator. 

Senator Krrauver. You know the history of that. They are not the 
same, though. One is talking about one thing and the other is talk- 
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ing about something else, so that, just because it hasn’t been done, I 
don't think there is any reason why—— 

Mr. Simon. The history indicates that they are talking about the 
same thing, Senator. The original C layton Act only had the first 
phrase in it. It did not have ‘the “injure, prevent, or destroy com- 
petition” phrase, and, in the Mennen case, the Court of Appeals for the 
Second Circuit held that those words were limited to first-line com- 
petition, and did not apply to second-line competition. From the time 
of the Mennen case on, the Clayton Act, until amendment by the Rob- 
inson-Patman Act, was believed to apply only to first-line competi- 
tion cases. 

Then the Commission made its chainstore study, resulting from a 
resolution of Congress, and the Commission recommended this very 
amendment in order to permit the Clayton Act to cover second-line 
competition. While that recommendation was pending the Supreme 
Court decided the Van Camp case. In the Van Camp case, the Su- 
preme Court said that the then present language covered our second 
line as well as the first-line competition. But Congress put the amend- 
ment in anyway, so that the amendment was to cover only what the 
Supreme Court in the Van Camp case said was the unamended Clay- 
ton Act. I see the great authority in the corner nodding agreement. 

Senator KErauver. Congress must have had something in mind 
when it added this in 1936. 

Mr. Stmon. Senator, the words of the chainstore report of the Fed- 
eral Trade Commission, this amendment is the Commission’s recom- 
mendations word for word out of the chainstore report, and they said 
it was to cover second-line competition to overrule the Mennen case. 
And it did overrule it. 

Senator Krrauver. Mr. Simon, it covers second-line competition in 
a different way, as I interpret it. In the first, the effect of discrimina- 
tion may be substantially to lessen competition or tend to create a 
monopoly in interstate commerce. I think it means that it must be of 
such size and magnitude as putting one fellow out of business, as may 
be talked about in the second part. 

Mr. Simon. Senator, let me give you a pretty graphic example of 
why that isn’t so. The Commission just got through trying 4 cases 
against 4 little parts manufacturers—Moog, Edelman, Whittaker, and 
Niehoff. All four of them were small parts manufacturers, 

The Commission got an order against all four of them. The cases 
went to court. In one of these cases, they brought in a number of cus- 
tomers, some 50 or 60 of them, and every one of them said, “We weren’t 
hurt a bit by this thing. It was only a matter of a couple of cents on 
apart. It didn’t hurt us a bit.” 

And, finally, the Commission’s lawyer got tired of these people com- 
ing in ‘and he ‘said, “We will stipulate that you could call every cus- 
tomer we have got and they would all say they weren’t hurt a bit.” 

But the Commission stili issued an order against them, saying that 
when Mr. Moog, Mr. Niehoff, and Mr. Edelman gave the lower price 
to some competing wholesalers, they were violating the act. And the 
cases were all affirmed in the court. 

Mr. Drxon. Isn’t it also true that in those cases the Commission 
counsel also asked the witneses on the stand if a difference in price, no: 
matter how small, wasn’t important to them ? 
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Mr. Simon. Right. 

Mr. Dixon. They all said, “Yes,” didn’t they ? 

Mr. Srmon. Exactly, Mr. Dixon. And the point is that, while they 
said the difference was important, and it was a very small difference, as 
you point out, they said they weren’t hurt, and far from anybody go- 
ing out of business—the Senator has talked about a discrimination that 
pate people out of business. There was no talk in those cases of any- 

ody going out of business. They all said they weren’t hurt, but they 
agreed that a very small price difference made a difference, and the 
Commission said that is injury to competition under this law. 

Mr. Drxon. Wasn’t it true that they were talking about how im- 
portant it was even to discount bills as to whether you could make 
a profit or loss ? 

Mr. Simon. Exactly; which only highlights how a very small price 
difference is illegal under this statute. 

Mr. Drxon. In those cases, 2 percent was considered a very small 
difference ? 

Mr. Stmon. Exactly. And 2 percent was the measure of illegality 
there. 

Mr. Drxon. There was more than 2 percent involved in the dis- 
crimination in those cases ? 

Mr. Stmon. A few hundred dollars a customer. 

Mr. Dixon. But more than 2 percent ? 

Mr. Simon. In dollars, a couple of hundred dollars a customer. 

Mr. Dixon. But about 10 percent, after those witnesses had said 
2 percent meant the difference in staying in business and going out? 

Mr. Srvon. But the fact still remains that they were all small 
people, the fact remains that the people didn’t think they were being 
hurt, nobody was put out of business, and the court said that this 
substantial price difference was unlawful all by itself. 

Mr. Drxon. This morning Commissioner Secrest pointed out the 
the smaller ones did about a million and a half dollars worth of busi- 
ness. That is not small, Mr. Simon. 

Mr. Srmon. I suppose all things are relative, but I hope we don’t 
get to the place in this economy where a company doing a million and 
a half dollars a year is big business—in manufacturing I am talking 
about. 

Mr. Drxon. In one of these cases, they were No. 2 in a field of 3. 

Mr. Srmon. I still think that a manufacturing company—these 
were manufacturing companies—that does a million and a half busi- 
ness a year is a small company. 

Mr. Drxon. Put him in his proper setting and he is a large com- 
pany, and the law applies across the board to protecting all segments 
of the business. 

Mr. Srmon. I can only say that we ought to add as a footnote here 
that the court of appeals in Chicago in the Niehoff case said they 
were impressed with the unfairness of issuing orders against those 
4 companies when there were 2,000 other companies doing exactly 
the same thing that the Commission hadn’t bothered to sue. 

And so the court of appeals said: 

We affirm this order, but we won’t enforce the orders until you sue these 


other 2,000 people, because we don’t think these people should be in a different 
position from their 2,000 competitors. 
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Mr, Dixon. That has nothing to do with 8. 11. 

Senator Witey. How does its application relate to the present bill? 

Mr. Srwon. Its application to this bill, Senator, is that in a case 
where the price difference amounted to a coupled of hundred dollars 
a customer, and where none of the customers thought they were hurt, 
the court of appeals says there is this substantial lessening of com- 
petition, 

Senator Witey. That is under the present law, not under the bill we 
are talking about. 

Mr. Simon. But they are the very same words in this bill, this 
bill uses the very same phrase, “may be substantially to lessen com- 
petition,” and the court of appeals has held that that is a lessening of 
competition. If this bill were passed, it would deny the right to meet 
competition. 

Senator Wiiry. Let me see if I can summarize this as far as I am 
ersonally concerned. The Government can prove a prima facie case 
y proving 1 of the 3 charges under the present law, (1) probable 

substantial lessening of competition; (2) tendency to create a mon- 
opoly and (3) injury to competition, but good-faith meeting of an 
equally low price of a competitor is a defense to all 3 under the 


present laws. 

Mr. Simon. Except that the present law is, “maybe” these three 
things instead of actually happening. 

Senator Wizey. Yes; under S. 11, if it should become law, good- 
faith meeting of na equally low price of a competitor is a defense only 
to injury to competition. 

Mr. Simon. Injure, prevent, or destroy competition to a competitor. 


Senator Wiiey. Yes. 

Mr. Stmon. And my difficulty there, Senator, is that no case ever de- 
cided anywhere has indicated that there is any difference between your 
No. 3 and No. 1. 

Senator Witry. Now, counsel suggested that I ask you this: Can 
you suggest words to put in the committee report distinguishing be- 
tween the two tests ? 

Mr. Srwon. I would certainly try, Senator, but I would prefer to 
have the committee use words in the bill that would indicate what the 
test was. 

Senator Wier. Along the line you have heretofore suggested ? 

Mr. Srvon. Yes, sir; because the Supreme Court has many times 
said, we aren’t going to read the report, or the debates, if we know 
what the language in the bill means. 

Senator Wirey. I want to briefly get on the record here a few things 
for someone reading it; and most people won’t read it, it will be so ex- 
tensive. Take a major supplier of gasoline. He sells direct to gaso- 
line station dealers. He decides to favor one dealer by granting him 
« lower price, that is, a greater discount than he quotes to his other 
dealers. Now, under the law, he has violated the Robinson-Patman 
Act; hasn’t he? 

Mr. Stmon. Yes, sir. 

Senator Winey. Suppose he favors all his dealers with a lower 
price except one: is the major supplier violating the Robinson-Pat- 
man Act? 

Mr. Simon. I am assuming that that one is in competition with the 
others, and if he is, the answer is “Yes.” 
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Senator Winey. Suppose a second and competing major supplier 
offers to one of the first supplier’s dealers a low price. The dealer 
tells the first major oil company about the lower offer and the first 
major meets the lower offer. Has the first major violated the Robin- 
son-Patman Act ? 

Mr. Srmon. If the second seller’s price was a lawful price, or if the 
first man had no reason to suspect that it was an unlawful price, he 
would be within the law in meeting it; if he had some reason to believe 
it was unlawful, and being in business himself, he would know what 
the costs were and what the competitive situation was, and if acting 
as a reasonable man he could be charged with knowledge that the 
competitor’s price was illegal he would be violating the law in meet- 
ing it. 

Senator Witry. Would he have violated S. 11 if it were the law ? 

Mr. Stmon. I am inclined to say that I can’t answer that, because 
the difficulty with S. 11 is, Senator, that you could never tell in ad- 
vance whether you were going to violate the law, you could only wait 
until 6 or 8 months after you did it and look back and see whether 
you had violated the law. 

Senator Wizzy. Supposing the second major supplier had closed 
the deal and taken the first supplier’s dealer. Can the first supplier 
meet the price and get the dealer back ? 

Mr. Srmon. I believe he can, sir. 

Senator Wier. Under the Robinson-Patman Act? 

Mr. Srtmon. Although that is a very debatable question, and the 
Court has never ruled on it; and there are other people as well qualified 
as I that might disagree, there is no law on the subject. 

Senator Witey. What about under S. 11? 

Mr. Smvon. I don’t believe S. 11 would affect that question at all. 

Senator Witery. Suppose the first major supplier doesn’t extend the 
lower price to his other dealers who are adversely affected by the lower 
price granted to one, that is, they are losing gasoline volume to a 
greater or lesser extent, has the major supplier violated the Robinson- 
Patman Act? 

Mr. Srvon. If you assume, Senator, that the second fellow’s price 
was a lawful price, and that that one customer was going to get it any- 
way, whether the first man met the price or not, then the fact that 
others were hurt would not affect the validity of the defense under 
the present laws, but only if you assume that the favored customer 
was going to get that benefit whether or not his present supplier ex- 
tended it to him. 

Senator Witey. Has the major supplier violated S. 11 ? 

Mr. Srmon. I can only again say, Senator, he would have to look 
back after it had gone on for6 months and see what happened. 

Senator Winey. I am going to repeat the question. 

Supposing the first major Peauuibe doesn’t extend the lower price 
to his other dealers who are adversely affected by the lower price 
granted to one, that is, they are losing gasoline volume to a greater 
or lesser extent, if S. 11 were the law ’ 

Mr. Srmon. Senator, if S. 11 were the law in that case, and I were 
defending it, I would argue that these people were not adversely af- 
fected. 

Senator Wiiey. Hasn’t it substantially lessened competition ? 
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Mr. Srvon. In the meanings the courts have given the phrase, yes, 
but the argument that one would have was whether the lessening of 
competition was proximately caused by the second fellow’s meeting 
the lower price or whether it was caused by the first fellow’s offering 
the lower price. 

Senator Witey. Suppose this goes on until there is only the one 
favored dealer of the major staf tibe left in the area. All others, in- 
cluding the second supplier’s dealers, have failed. Has that tended 
to create a monopoly ? 

Mr. Stmon. That is easy, Senator. No court and no Federal Trade 
Commissioner living would ever hold you were in good faith if what 
you did went that far. 

Senator Wirey. Then the meeting of a competitor’s lower price in 
good faith has ceased to be a complete defense. 

Mr. Stmon. You put the words “good faith’—the meeting of a 
competitor’s price is not now a complece defense, it is now a complete 
defense only if it is done in good faith. And I interpret those words, 
“good faith” as being very important. 

Senator Wirey. Has the first major, by reducing his price to one of 
his dealers and hurting only the second supplier who competes with 
him, violated the Robinson-Patman Act? 

Mr. Srmon. I would think probably not. 

Senator Wirtry. Has the first supplier violated S. 11 if it were a 
law ¢ 

Mr. Srmon. I don’t think one could answer that, Senator, without 


_ having taken a 6 months’ economics study of what was taking place. 


Senator Witry. Suppose there was injury to competition under 
those facts? 

Mr. Srmon. If you assume the injury to competition, then it would 
be unlawful under S. 11. 

Senator Wirey. Supposing the second major supplier had himself 
discriminated so his lower price is not a lawful price, then the first 
major supplier’s meeting the lower price in good faith is not a defense 
to his own price discrimination among his own dealers under the 
Robinson-Patman Act, is it? 

Mr. Srvon. Yes, sir. The Supreme Court has held that you are not 
in good faith if it is an illegal price you are meeting. 

Senator Witry. S. 11 does not change that answer, either, does it? 

Mr. Srmon. No, sir. 

Senator Wirry. How is the first major supplier supposed to know 
whether the second major supplier’s price is lawful ? 

Mr. Srwon. Senator, he must act in good faith. He must be charged 
with all the knowledge an intelligent man would be charged with 
having. And, if with that knowledge, one conld conclude he should 
have known it was illegal. then he is charged with that knowledge, but 
it is basically a matter of good faith. 

Senator Wirry. If the second maior supplier turns out to be only 
a small independent supplier with all his customers in one State. he 
is not subiect to either the Robinson-Patman Act or S. 11, is he? 

Mr. Srvon. No, sir. 

Senator Wirry. Yet the first maior sunnlier wonld feel the results 
of the intrastate refiner’s competition within the State, wouldn’t he? 

Mr. Srmon. Yes, sir. 
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Senator Winey. And would be bound by the act, whether or not 
amended by S. 11? 

Mr. Simon. Yes, sir. 

Senator Witey. Suppose the first major supplier sold his stand- 
ardized, nationally advertised product throughout most of the country. 
Suppose further that he sold at a uniform price throughout the coun- 
try. Suppose, thirdly, that the second major supplier entered the 
whole market of the first, where the first made his product, with the 
offer of a lower price. Could the first supplier meet the lower price 
without violating the Robinson-Patman Act ? 

Mr. Stwon. Currently, he could, yes, sir. 

Senator Witry. Currently and locally ? 

Mr. Stmon. Yes, sir. 

Senator Witry. Without violating S. 11? 

Mr. Simon. Certainly he couldn’t without running the risk of vio- 
lating S. 11. 

Senator Wiiry. That is, unless it tended to substantially lessen com- 
petition or tended to create a monopoly, is that right 

Mr. Simon. And anything you would do in that area might tend to 
lessen competition. 

Senator Witey. Would the answer be different if the first supplier 
were the aggressor and cut his price first ? 

Mr. Stmon. Yes, sir. 

Senator Witry. We have been talking about the so-called primary 
level of competition, haven’t we ? 

Mr. Stmon. Yes, sir. 

Senator Winey. If S. 11 didn’t apply to this primary level of com- 
petition, but did apply to all others, how would little business be hurt 
bs amending 8. 11? 

Mr. Srwon. You mean by passing S. 11? 

Senator Witey. The major supplier could still discriminate against 
and hurt his other dealers, al‘hough his object is to meet the competi- 
tion of another supplier, couldn’t he? 

Mr. Srvon. Yes, sir. Of course, one of the great impacts of S. 11, 
Senator Wiley, is on smaller manufacturers. You could have a small 
manufacturer who sells 50 percent of his production in the Chicago 
market, let’s say, and who has to get 10 or 20 percent of his production 
sold in the New York market, and in order to get to that New York 
market, he has to sell at a lower price in New York, or he just doesn’t 
get in the New York market. But he is only selling 10 or 20 percent 
of his production up there. And if he couldn’t get into the New York 
market, he wouldn’t sell that 20 percent of his production. 

Now, that competition might well be among competing buyers, sec- 
ond line competition. And yet if you denied him the right to that 20 
percent that might be the difference between that small manufacturer 
operating at a profit and operating at a loss. One of our difficulties is 
that in many cases in dealing with gasoline retailers and lumberyard 
retailers we could pass a law, or you could pass a law, that would not 
have this injurious effect, but this bill, if it is passed, would apply to 
all industry. 

You would have the cotton textile people in the South who were try- 
ing to meet Japanese imports in New York having to lower their price 
to some department stores in New York, which department stores in 


e744 























TO AMEND SECTION 2 OF THE CLAYTON ACT 707 






New York may very well be in competition with others in Philadel- 
phia. And you might very well have a lessening of competition in 
the sale in those two different markets. 

Senator Witey. Going down to the secondary level of competition, 
suppose the first major supplier is told by a good dealer customer that 
he is being hurt by the competition of another dealer who is selling at 
a lower price a standardized product we are talking about. The first 
supplier is told by his dealer customer that without a price concession 
from him, the supplier, the dealer customer cannot survive. Can the 
first supplier give the price concession without violating the Robinson- 
Patman Act, and without violating S. 11, if it were law? 

Mr. Simon. Certainly he would run a great risk of violating S. 11 if 
it were passed, because even though his price reduction was merely 
to save that dealer, there might be a third dealer in the town who 
didn’t have a supplier who was willing to help him. And while this 
dealer got saved from the competition of the first dealer who started 
all this trouble, you might still have a third dealer who didn’t get 
saved and hurt, and it would make it all illegal. 

Senator Wirry. What if he doesn’t give the same concession to his 
other dealers ? 

Mr. Suwon. Well, under the existing law, if the seller gives a lower 
price to one of his dealers in an area, must give that to the dealers 
who are in competition with him. 

Now, one of the great problems that lawyers in this field have is 
defining how wide an area, in how wide an area, are people in com- 
petition. And that is an extremely difficult problem. But if you 
assume they are in competition with each other, then he has got to 
give the lower price to both of them. 


Senator Kerauver. You mean under the present Robinson-Patman 
Act, or S. 11? 


Mr. Stmon. Under either, Senator. 

Senator Keravuver. If I may interrupt, that is in the absence of good 
faith. He doesn’t always have to give the same lower price to the 
second fellow. He may only give the lower price to one fellow and 
then show that he is meeting competition in not giving it to the other. 

Mr. Srwon. But Senator Wiley was talking about a case where my 
customer needed some help from me in order to compete with his 
customer, his case did not presuppose the fact where my competitor 
went to my customer and offered my customer a lower price. His was 
solely a case where my customer needed help to compete with his 
competitor, and if I gave him that help, then I must give it either 
under the present law or S. 11 to people in competition. 

Senator Keravver. Is that the Enterprise case ? 

Mr. Stmon. Yes, sir. 

Senator Witey. What if under those facts the competing dealer is 
able to sell at a lower price before he is more efficient ? 

Mr. Srmon. Neither the present law nor S. 11 would have any 
impact whatever on the dealer’s resale price, if the price at which he 
purchased was not unlawfully discriminatory. And therefore, if I 
require a 20 percent markup because of my inefficiency, and you can 
make a profit on a 10 percent markup because you are more efficient, 
neither S. 11 nor the present law would have any impact at all on 
your underselling me by 10 percent. 
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Senator Witey. What if the competing dealer is able to sell at a 
lower price because he is receiving a price concession ? 

Mr. Stmon. Then we must determine whether it is an unlawful or 
discriminatory price concession. And the fact that it permitted him 
to resell at a lower price would be very substantial evidence of 
lessening competition, and undoubtedly lead to a finding of illegality. 

Senator Wiey. Isn’t there a recent complaint by the FTC in which 
it alleges that meeting a lower price of a competitor in good faith is 
not a defense at the secondary levels of competition ? 

Mr. Srwon. No, sir; I don’t know of any, sir. 

Senator Witey. The Birmingham case ? 

Mr. Srvon. I know about that case, Senator, but I am not sure at 
what level the complaint is directed. I have read Mr. Maclver’s 
testimony here, and if what he says is the basis of the complaint, then 
I think the complaint should be dismissed. 

Senator Wirey. Allright. Now, then, you are representing jobbers. 
Let’s put the jobber into the picture. If the jobber does not retail at 
all, and does not discriminate, he is treated like a supplier under these 
laws, isn’t he? 

Mr. Srwon. Yes, sir. 

Senator Wirey. If the jobber retails as well as wholesales, would 
he have to retail at the price his dealers retailed ? 

Mr. Srwon. Well, the effect of S. 11 would be to require the jobber 
to pay the same price for the gasoline he sells at retail as other retatiers 
pay. And while that sounds fair on its face, Senator Wiley, the. re 
tailer gets the gasoline delivered to his retail filling station in small 
quantities and pumped into his tanks, whereas the jobber gets the gaso- 
line at a bulk plant or terminal and he must store it in his own facili- 
ties, and he has to have the storage facilities and the terminal or bulk 
facilities, and then he must have his own fleet of trucks to deliver it 
to the retail station. 

And the purpose of this bill is to deny him the going margin for 
performing that jobber function on the gasoline that he sells at retail. 

Senator Keravuver. Mr. Simon, at that point—— 

Senator Witery. We are getting to the crux of the matter right now; 
we had better get that clear. Your answer wasn’t to my question, but 
it isa good answer; that is coming up next. 

Senator Kerauver. Mr. Simon said that the purpose of this bill was 
te make the jobber-retailer sell at the same price, even though he may 
have tanks and different methods of transportation. If he can show 
a cost differential by virtue of his marketing facilities, or tanks or 
whatnot, under 2 (a), then a cost differential is justified under section 
2 (a), is that not true? 

Mr. Simon. That is partly right, Senator. He is entitled in that 
situation to a discount equal to his supplier’s cost saving. And if I 
may illustrate the inadequacy of that, let’s assume that the supplier 
is a large oil company who can go out and buy a truck for $5,000 and 
they just write out a check for $5,000, but if the jobber has to go out 
and buy that truck, he may have to pay interest, he may buy it on the 
finance plan. The fact that he is paying interest on the money that he 
has tied up that truck because he had to borrow it is a cost that he 
incurred. But the supplier who didn’t have to borrow the money to 
buy that truck had no cost savings in being relieved of the expenditure 
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for buying that truck, and therefore, there would be no cost saving to 
the supplier, and there would be no comparable discount to the jobber. 

Senator Krerauver. The legislative history shows that the cost sav- 
ing provisions authorizing a differential was written in for the purpose 
of trying to take care of any justified discrimination based upon better 
marketing or better facilities, and things of that sort. What you are 
arguing about is whether the cost saving provision of 2 (a) is sufficient 
or not, which S. 11 doesn’t have anything to do with. 

Mr. Stmon. What I am saying, Senator, is that you would give the 
major oil company who supplies a jobber all of the profit on the jobber 
function which the jobber performs, all of the overhead and admin- 
istrative expense and insurance costs, and all of those costs on some- 
thing they don’t do, and you would deny the jobber the profit and 
the overhead on a function that he performs, and give it to his sup- 
plying major oil company for a function they do not perform. 

Senator Krrauver. The only thing I want to deny is the fellow being 
a retailer and getting a jobber price, and then using that in com- 
petition with other retailers. I have tried to set forth on page 405 of 
last year’s hearings what I had in mind. You may not have been 
here when I quoted this the other day, so I am going to requote it: 

I know, but my question was, sir, whether you think it is fair when you got to 


be a jobber to be a retailer also, to take your larger discount and operate service 
stations of your own at a price which the other fellows— 


and of course they are just retailers 
cannot meet. 


Mr. Simon. Senator, I think that most jobbers own from five to 
au hundred service stations which they don’t ever intend to operate. 
But like anybody else, they have lessees who quit on them, and some- 
times for a period of a month or a week or a year they may have to 
operate 1 or 2 or 3 of their stations. And that is a relatively routine 
procedure, There is always a changeover so that many of them have 
1 or 2 stations that they are operating. But basically they would 
all prefer to lease them to lessees and sell them the gasoline. 

Senator Kerauver. Of course, on that sort of basis, and even if they 
operate permanently, I see no objection, providing they don’t use their 
jobber prices to compete unfairly with other they sell to. 

Mr. Stwon. But the Commission’s order in the Standard Oil case, 
which I understand S. 11 is intended to codify, would make it unlaw- 
ful for Standard Oil to sell 1 gallon of gasoline to a jobber who was 
operating his own station for 1 day at the jobber price. 

Senator Kerauver. Of course it turned out in the Detroit case that 
Ned’s for instance, was not a jobber at all, but a retailer. 

Mr. Simon. But Citron-Kolb, Stikeman and Wayne, were all bona 
fide jobbers, each operated a retail station only when they did not 
have a tenant for them, and as to all three of them the order said 
that if they operated a retail station for 1 day they couldn’t get the 
jobber price on the gasoline that went through that station. 

Senator Krrauver. Of course, Standard Oil started out to try and 
set up a cost defense in the Standard Oil case, and didn’t go through 
with it. It fell through for some reason. 

Mr. Simon. There again, Senator, in the 24 years the Robinson- 
Patman Act has been in existence there have been only three cases 
where anybody has established a cost accounting discount, and the 
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difficulty is that where one accountant said it took 8 minutes to 
perform this operation and the girl got a dollar an hour and there- 
fore it cost say 12 cents for that operation, the next one would say 
it only took 5 minutes, and he would get a cor respondingly lower cost, 
and they have never been able to agree. And the Commission doesn’ t 
ever say what the cost saving is, they only say that you failed to 
justify the 2-cent discount, that you have not justified what you 
claimed, and therefore they throw the whole thing out. 

Senator Wuiey. I think the first thing here is, I am asking counsel 
can we agree with his statement that if a jobber has a few stations 
of his own, then Standard Oil has to charge him the same price so far 
as those stations are concerned as when they sell to other customers? 

Senator Keravuver. Directly to other retailers? 

Senator Winey. Yes, other retailers. 

Senator Keravuver. What is your reply, Mr. Simon? 

Mr. Simon. That is exactly what the order reads in the Standard 
Oil case, the Commission’s current order, that is exactly what it reads. 

Senator Kerrauver. Because they held that there was cost 
differential ? 

Mr. Srwon. No, this is an order that operates from now until the 
end of time, and that order from now until the end of time says that 
if Standard Oil sells to a jobber, and he resells so much as one gallon 
of that gasoline at a retail station, they have got to charge him the retail 
price on that. gasoline. 

Senator Winey. Did you get the order? 

Mr. Dixon. I think per haps the order is in the record. 

Mr. Stmon. There isn’t any doubt about that, is there? 

Mr. Dixon. Let me say this to you. In the Stand: ard Oil case it 
was shown and affirmatively found that these practices had gone 
on for a period of time, and had injured competition. The order 
ordered them to cease and desist discriminating in price where that 
injurious effect on competition had been found. The order only said 
that, and that is all he had—— 

Mr. Srmon. We can get the order, and Senator Wiley can read it. 

Senator Keravver. The order is in the record. 

Senator Wirey. I think what we have done is to get it clear why 
the jobbers in my own State and other States feel ‘that this might 
have a very serious impact upon that segment of our economy. 

Now, again, I am calling for seeing, for instance, whether in this 
segment of our economy—and I think our witness represents a thou- 
sand jobbers here in two States—I presume it is not the intention of 
this legislation to put the jobbers out of business if they run a few 
stations of their own, is it ? 

Senator Keravver. Certainly that is not, my intention. I can see 
very well why they have to operate some stations temporarily. Even 
if they operate them permanently, I see no objection, provide d they 
don’t use their position to destroy others who are competing. 

Senator Witry. Now, of course, that is my own position, Senator, 
but if they are—and I got the understanding from the witness—it 
was very clear that the jobber buying oil from Standard Oil, if he 
operated a retail station of his own, St: andard Oil would have to char ge 
him the same price as they charged other retail stations. 

Mr. Simon. Senator, on behalf of these clients that I am here for 
today, I intervened in the Standard Oil case, and I have argued this 
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before the Supreme Court. And this is one of the very points that we 
argued in the Supreme Court. 

Senator Witry. Let me ask you a few more questions, If the job- 
ber retails as well as wholesales, would he have to retail at the price 
his dealers retailed ? 

Mr. Simon. No, sir—I am not sure I understand that question, 
Senator. 

Senator Wier. I don’t blame you. If the jobber retails as well as 
wholesales, would he have to retail at the price that his dealers retail 
at ? 

Mr. Srmon. No, sir. But the Standard Oil case has half of that in 
saying that if the Standard Oil Co. has a jobber and their jobber sells 
to his retailer customers at a lower price, then the Standard Oil Co. 
must sell to all of their retail customers at the same price that their 
jobber is charging his retailer customers. 

Senator Wier. Yes, [ think that is clear. If the jobber operates 
a station, and it is an independent station, must he sell to his inde- 
pendent station, or see that his station retails, to me, an ordinary cus- 
tomer, at the same price that this station sells? 

Mr. Simon. No, sir. Asa matter of fact, it would violate the Sher- 
man Act, if you assume interstate commerce, it would violate the 
Sherman Act if he tried to dictate the retailer price. 

Senator Wixey. But in his own station, could he lower that price 
or increase it, that is what I am getting at. 

Mr. Botron-Smirn. If he owns a station as his own. 

Mr. Stmon. Assuming that he did not sell in his own station—— 

Senator Wiery. I feel flattered, sir, that I got you confused. 

Mr. Stmon. Assuming, Senator, that he did not sell in his own 
station at a lower price than he charged his retail customer. 

Senator Wiiey. Thank you. 

Mr. Simon. Neither the present law nor S. 11 would make that un- 
lawful. 

There is a case, Senator, where a paint company had a dealer cus- 
tomer, and they sold in a retail store of their own, and they charged the 
consumers in their own retail store the same price at which they were 
selling it wholesale to their retailer customers. And the courts held 
that the Robinson-Patman Act only applies when you discriminate in 
price, and if you charge the same price to all of your customers, you 
haven't discriminated. The fact that some of our customers are con- 
sumers and some of your customers are wholesalers or retailers doesn’t 
make any difference, if you charge them all the same price. 

Senator Witry. He couldn’t use his position as a jobber to discrimi- 
nate in price against his own retail customers, could he ? 

Mr. Simon. Senator, there are in this couutry today a whole group 
of big chains that buy at the jobber prices, They buy direct from the 
refinery and they pay the same price as jobbers pay, and they sell 100 
percent of what they sell at retail. And the reason they do it without 
having any Robinson-Patman trouble is that they buy from inde- 
pendent refiners who don’t sell under their own brand name, or they 
buy from major oil companies who don’t otherwise market in their 
territory. I know one large retailer chain in Milwaukee buys from a 

major oil company in Okl: vhoma, that major oil company has no other 
customers in Milwaukee, and 50 they give that large marketer with 
maybe 100 stations in Wisconsin, the same prices they charge jobbers 
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everywhere. There is nothing illegal about it. And yet that man, 
who is a 100 percent retailer, is getting this jobber price. 

Senator Witey. If the jobber’s supplier retails, too, and the jobber 
undercuts the price of the supplier’s retailers, what would happen? 
Would the supplier be guilty? Would the jobber be guilty? Would 
the supplier be tempted to cut out the jobber ? 

Mr. Srwon. Well, apart from the law of the question, the supplier 
would certainly be tempted to cut out the jobber, because he would 
be disturbing the distribution pattern in the State, or in the com- 
munity. 

Senator Witey. How is a co-op refiner or retailer treated under the 
Robinson-Patman Act and S. 11? 

Mr. Simon. Well, except as to the payment of patronage dividends 
to their members, the co-op has no special treatment under the Robin- 
son-Pa‘man Act. When the co- op sells gasoline, it is subject to the 
same provisions of the Robinson-Patman Act as any other major oil 
company is. Most co-ops of course have a great number of customers 
who are not members of their co-op, and they have to meet compe- 
tition. The only benefit they have over anybody else is that the patron- 
age dividends do not make the existence of the co-op illegal. But, 
apart from the patronage dividends, they are the same as anybody 
else. 

Senator Winey. Would S. 11 change it in any way ? 

Mr. Simon. It would not change it any. And they would be af- 
fected by the bill just as much as any oil company. 

Senator Wirey. Can a farmer continue to buy at wholesale for use 
on his farm ? 

Mr. Sron. If the co-op was not discriminating, but if the co-op 
was selling to some people at different prices than they were selling 
to other people, ak would be in trouble with their farmer customers. 

Senator Witry. Supposing a jobber is selling at a wholesale price 
to the farmer, he would thus be discriminating against his own dealers, 
wouldn’t he? 

Mr. Simon. He may or may not, because the farmer is a consumer, 
Senator, and the farmer is not buying that gasoline to resell to motor- 
ists in competition with the service station. The farmer is using that 
gasoline to run his tractors and to run his farm machinery, and in 
almost every case that you would have—and there may be excep- 
tions—but in the general case the farmer would not be a competitor 
of a service station man in town, and therefore you have no Robinson- 
Patman problem there. But if the jobber made a low price to the 
farmer and the co-op had to meet it, the co-op would have the meeting 
competition problem. 

Senator Witry. Will you define “area of competition ?” 

Mr. Sruvon. Yes, sir. We have to assume, Senator, that an “area 
of competition” is an elastic phrase. And it bas different applications 
under different facts. And I would like to illustrate. I think most 
of us here are familiar with that shopping center in Spring Valley 
where there are three service stations. I would assume that if 1 of 
those 3 service stations lowered its price a half cent a gallon, certainly 
a cent a gallon, it would affect competition with the other 2 stations, 
because they are all just a few feet from each other. If a service 
station 3 miles down Massachusetts Avenue lowers its price a cent ora 




















TO AMEND SECTION 2 OF THE CLAYTON ACT 713 


cent and a half a gallon, it would affect competition with the service 

stations in Spring Valley because most of us drive down Massachusetts 
Avenue to work, and that 3-mile stretch is all a competitive market for 
us, because we pass those service stations. But the very same price 
reduction at a service station a mile and a half away on Connecticut 
Avenue, would probably not be in the same competitive area, because 
those of us who drive down Masachusetts Avenue to work would not 
travel over to Connecticut Avenue to save 8 or 10 cents on the 
purchase of gasoline. 

Senator Witey. Where do you get this philosophy ? 

Mr. Simon. Well, I was going to say, Senator, that if the place on 
Connecticut Avenue lowered its price 3 or 4 cents a gallon, then that 
would make it worth while to go a couple of miles out of our way. So 
what constitutes an area of competition depends in part on how big 
the price spread is, because while some people will not go out of their 
way for 2 cents, they will for 20 cents. 

Senator Wirey. You mean in the last analysis, then, the word 
“geographically” depends upon the guess of the Commission ? 

Mr. Srmon. I think we could be a little more technical, Senator, 
and say that it depends on the area in which, under the current cir- 
cimstances the people are in competition with each other. And as 
economics change, that could change every day. For example, they had 
a price war in New Jersey about 2 years ago. The suppliers gave the 
lower price to everybody in the State of New Jersey. It attracted 
business from New York and Pennsylvania, because this New Jersey 
price war was widely advertised. The Small Business Committee held 
hearings on it, and anybody who lived anywhere near the New Jersey 
line drove up to New Jersey to get his gasoline. So you had there a 
three-State area that was a single market. 

Senator Wiiry. That is the section, then, in a sense that is the area 
of competition ¢ 

Mr. Bieci. It could very well be there, sir. 

Senator Winey. Is there any limiting phrase that you think would 
add to the Commission’s ability to define something so that it might 
limit price wars ¢ 

Mr. Srmon. Senator, the area of a price war is subject to how much 
publicity it gets. You could have 1 station reduce its price 3 cents 
a gallon and put no signs up, and it would take a long time before 
people really knew about it. But advertise it, put ads in the newspaper 
and let people make speeches, “there is a price war going on” and you 
would spread it. So that you can’t lay down any rules as to what is 
an area, except as the facts change them every day. 

Senator Winey. I guess we get the meaning all right. 

Now, then, if you will turn to the bill, it says, “Create a monopoly 
in any line of commerce”—I think you have told us that the sky was 
the limit—now, the phrase “in any section of the country” what does 
that phrase limit ? 

Mr. Srmon. I don’t have any idea. As long as you are talking 
about monopoly, Senator, I wouldn’t be worried, because I don’t think 
anybody is here defending monopoly, but when you talk about lessen- 
ing competition in any section of the country, I don’t know whether 
New England is a section of the country or whether they are talking 
about Spring Valley as a section of the country. 
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Senator Witey. The phrase “in any section of the country” I pre- 
sume, limits—and you are anticipating my question—the language, 
may be to substantially lessen competition or tend to create a monopoly 
in any line of commerce in any section of the country. Does that 
phrase “any section of the country” relate to what is after “or” or does 
it also apply to “to substantially lessen competition” ? 

Mr. Srmon. I think it applies to both of them, Senator, I think it 
means where the effect may be to lessen—— 

Senator Wizey. It is agreed that it applies to both. It makes it a 
little bit mcre complicated. 

I think, Mr. Chairman, that I have taken more time than I should. 

Does S. 11 prohibit giving a lower price to customers in one part 
of the country who do not compete with customers in another part of 
the country ? 

Mr. Stmon. If the effect may be to substantially lessen competition 
with a competing seller, it does. 

Senator Wixey. One other question. Are we in danger of trying to 
do something that might freeze prices so that the buying public 
wouldn’t get 

Mr. Srmon. Senator, I may be prejudiced, but I think we are. And 
most of the economists who have written on this subject say that the 
price rigidity which this whole area of law is intended to move in the 
direction of—and I don’t say it requires price rigidity, but it moves in 
the direction of price rigidity—makes people reluctant to reduce their 

rice to anybody. As a result they reduce it to nobody. Professor 

{cNair of Harvard has written a wonderful article on that very sub- 
ject, on its impact on the consumer. 

Senator Witey. Thank you, Mr. Chairman. 

Senator Kerauver. Mr. Dixon, do you have any questions? 

Mr. Dixon. Yes; I would like to ask a few questions. 

Mr. Chairman, I think we ought to straighten out certain legal prin- 
ciples and see if I understand Mr. Simon. 

{r. Simon, as I understand your testimony, we are clear that the de- 
fense of meeting competition does not come into play until the Com- 
mission has made out its prima facie case and satisfied all its burdens, 
as you outlined them ? 

Mr. Simon. It is an affirmative defense. 

Mr. Drxon. And therefore, you agree that 2(b) is an affirmative de- 
fense, as you have stated ? 

Mr. Srwon. No question about it. 

Mr. Dixon. Do you agree that the defense is good only where the 
reduction in price is to meet the lower price of a competitor and that 
it cannot be used to justify a price below that of a competitor ? 

Mr. Stmon. That is what the statute says. 

Mr. Dixon. Do you agree with it ? 

Mr. Srwon. I agree that that is what the statute says. 

Mr. Dixon. It that the law? 

Mr. Simon. Just as clearly as the words of the statute can make it. 

Mr. Dixon. You were on the Attorney General’s Committee, were 
you not ? 

Mr. Simon. That is right. 

Mr. Dixon. You recommended that the law be changed in that re- 
spect, did you not, sir? 
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Mr. Simon. Well, the Attorney General’s Committee report ac- 
cepted the view 

Mr. Drxon. I mean, you interpreted it differently; you recom- 
mended a different interpretation ? 

Mr. Stmon. It accepted the view that meeting competition should 
be done realistically and in recognition of different consumer accept- 
ance for different products. In the congressional hearings of the last 
10 years, one of the things that is graphic: ally demonstrated is exactly 
what you are talking about, Beet sugar is grown in the Rocky Moun- 
tain area, Michigan, Wisconsin, but mostly in the Rocky Mountain 
area. A big mar ket for beet sugar is the Chicago market where it com- 
peted with cane sugar from Louisiana and from the Atlantic coast. 
The history of beet-sugar marketing has been a price of 10 nea a 
pound—10 cents a hundred pounds below the price of cane suga 

The beet people, in meeting cane prices in Chicago Teen, 
have to meet it in the context of this 10-cent historic differential. And 
the substance of what the Attorney General’s committee report says 
is that the beet-sugar people would not be undercutting the price of 
cane people if they met it preserving this historic 10-cent-a-hundred- 
pounds differential. 

Mr. Drxon. In other words, you mean by an incidental undercutting 
of prices quoted by others? 

Mr. Stmon. That is correct. 

Senator Witey. Is that word “incidental” ? 

Mr. Dixon. That is the word that is in the report I am quoting—an 
incidental undercutting of the prices quoted by others when in the 
course of genuinely meeting one particular competitor’s equally low 
price offer, hence should not invalidate a seller defense. 

Mr. Stmon. If you read the entire context, the Commission in the 
Standard Oil case said that Standard Oil could not meet the price of 
an unknown gasoline, that if there is a differential of a half a cent or 
a cent or a cent and a half or 2 cents between Standard’s well known 
gasoline and somebody’s unknown gasoline, that Standard couldn’t go 
all the way down, but it had to go down preserving this differential. 

On the other side of that coin is the fellow with the unknown brand 
meeting Standard’s price. He should be permitted to meet it, pre- 
serving the same differential. 

Mr. Drxox. Do you believe that the defense is good only in meeting 
individual competitive situations? Do you agree with that, sir? 

Mr. Stmon. I would interpret individual competitive situations to 
mean that the defense is available only where the competitor has 
offered the lower price to your customer, but it is available to meet 
a lower price to as many customers as the competitor has made his 
offer available to. 

Mr. Dixon. The Commissioners of the Federal Trade Commission, 
including the chairman, stated this morning that they had never had 
a case since Standard Oil of Indiana wherein they had to pass on the 
individual question, that in all the cases that they had decided or 
turned down the good-faith defense, it had been in a case where the 
lower price was to meet a general price policy such as Staley and 
Corn Products. 

Mr. Sron. Well, the Supreme Court said you can’t do that under 
the existing law. 
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Mr. Dixon. You represent the Pure Oil people, as I understand it. 

Mr. Stmon. That is correct. 

Mr. Drxon. That complaint as I interpret it charges 2 levels of in- 
jury, or 2 levels of law violation, 1 in the primary line, and 1 in the 
secondary line. In that case have you not interjected the plea of good 
faith? 

Mr. Srwon. As a matter of pleading, we have plead everything 
that the statute talks about. 

Mr. Dixon. In other words, you have injected the plea of good faith 
in that case where it is alleged, among other things, that there is a 
general price reduction, I believe, the Birmingh: 1m area, if I generally 
refer to the case, is a good faith defense. 

Mr. Stmon. Mr. Dixon, the Commission’s position in that case, as 
given to this committee a week ago Friday, is the most fantastic thing 
I have ever read. 

Mr. Dixon. It didn’t sound fantastic to me, sir. I don’t agree 
with you. : 

Mr. Simon. Let me tell you how fantastic it is. The complaint in 
the case alleges that the discrimination occurred on December 29, 
1955. The undisputed fact is that on December 29, 1955, the Pure Oil 
Co. raised its price 5 cents a gallon. Now, this is the first case in his- 
tory where you have been accused of a discrimination in selling at a 
reduced price on a day when you raised your price 5 cents a gallon. 

Mr. Maclver, when he came down here that day, said: 

The Federal Trade Commission’s case against Pure Oil Co. is based on that 
company’s practice of subsidizing its dealers in the Birmingham area so that 
they could sell without losing their normal profit during the price war at just 
1 cent above the price at which the local brands of gasoline is selling in that area 
by independent service stations. In our opinion this is a predatory pricing policy, 
as sales of gasoline in the Birmingham market will shift in large quantities to 
the other major brands if there is less than the normal 2-cent differential in price 
between the major and the local or off-brand gasoline. 

Now, what he said there, if one just takes a minute to analyze it— 
he doesn’t claim—in fact, he expressly conceded that Pure Oil gave 
the same price to every dealer in Birmingham, and there is no claim 
of discrimination at all. His complaint is that the Pure Oil dealers 
sold at 1 cent above those off-brand fellows, and he says that they 
should have sold at 2 cents above. Now, it is crime to conspire to 
fix prices with your dealers. In fact, in another count the Federal 
Trade Commission actually aceuses Pure Oi] Co. of a conspiracy 
with its dealers to fix the retail price. And if Pure had in fact agreed 
with its dealers on the retail price, they would have conspired, and 
that is a crime under the Sherman Act. The dealers are free under 
this law of the United States to sell at any price they want, and there 
isn’t any conceivable way that the Pure Oil Co. can make their dealers 
sell at 2 cents above these independents. 

But if you follow that a step further, and assume they could make 
them sell at 2 cents above the independents, that’s what Mr. Maclver 
says, they have got to be 2 cents above, that would mean that the 
Pure Oi] Co. could never reduce its price, unless these independents 
first reduced their price, and every time the independents raised 
their price, the Pure Oil Co. would have to raise its price. 

Now, that to me is a fantastic concept of administering the anti- 
trust laws. But the important fact is that this statute talks only 
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about discrimination in price, and it is perfectly clear to me that 
whether you discriminate in price or not is not measured by the price 
at which your customers resell the gasoline when you can have no 
control over their retail price. 

Mr. Dixon. Mr. Simon, do you agree that the 2 (b) defense can 
only be used in defensive situations to retain a customer and not to 
a a new one? 

-, Srwon. I agree with half of that, Mr. Dixon. I believe it can 
ome be used def ‘ensively, but defensively , I believe, it can be used to 
either obtain or retain a customer. By that I mean you cannot 
initiate—I cannot initiate a lower price to go out and gain a bigger 
share of the market. But where your competitor has initiated a 
lower price, and he has affirmativ ely and offensively gone into this 
market with the lower price, then I think it makes no difference 
whether you are retaining a customer or getting a new customer. 

Senator Krrauver. Can’t we just say that Mr. Simon agrees with 
the majority part of the Attorney General’s report ? 

Mr. Sron. In substance, Senator. I think that whenever you 
agree with a report that is 490 pages long, there are many things in 
there that I would have written differently. But there is nothing in 
there that I felt strongly enough about to dissent on. 

Mr. Dixon. Just one other. point, Senator. Do you agree that the 
competitor’s price which the respondent meets must ‘be a lawful 
price? 

Mr. Simon. I agree with Commissioner Carretta’s dissent in the 
Standard Oil case, that the test is whether the seller knew, or acting 
as a reasonable and prudent man had reason to know, that the com- 
petitor’s price was illegal. 

Mr. Dixon. That is all. 

Senator Kerauver. Mr. Simon, in your statement you say the De- 
partment of Justice does not enforce the Robinson-Patman Act. 

Mr. Simon. As a matter of custom, that is true, although the statute 
gives them the same jurisdiction. 

Senator Krerauver. They have never brought a case under the 
Robinson-Patman Act ? 

Mr. Stmon. Not under section 2. 

Senator Krrauver. You spoke of Senator Sparkman’s statement, 
where he referred to across-the-board reduction of prices. 

Mr. Stmon. Yes. 

Senator Keravver. I think it is only fair to point out that any 
vagueness in that was certainly clarified by the Senator when he 
was before the committee. He was talking about only reducing prices 
to the people in that area of competition, and across the board didn’t 
mean across the country, or anything of that sort. 

Mr. Srmon. As you may recall, Senator, this particular answer that 
he gave was a prepared statement, it was not an off-the-cuff state- 
ment. He was quoting from a prep: red statement. 

Senator Krravuver. That is right. But he made it clear before this 
committee the other day, that he only felt that there had to be a 
similar reduction to others competing in that area who were directly 
affected by the competition, so that apparently across the board didn’t 
mean all across the country. 


Mr. Srwon. I take it he either didn’t mean that, or he changed his 
mind since last year. 
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Senator Krravuver. Then the other point is that on page 5 of your 
statement, you say in order to make out a prima facie case, the present 
statute requires the Federal Trade Commission to show three things, 
the third being that the effects of the discrimination may be sub- 
stantially to lessen competition and tend to create a monopoly. You 
should have added there, “or injure, destroy, or suppress competition 
with a competitor.” 

Mr. Stmon. That is correct, Senator, that is in the statute, although 
I think they are synonymous terms. 

Senator Krerauver. You put in quotes and a period at the end. 

Mr. Stmon. Yes, there should have been an asterisk there. 

Senator Keravuver. You should have added there these additional 
words also. 

Mr. Stmon. Correct. 

Senator Keravuver. Allright. That is all. 

Senator Wiiry. I have one question that came to me as I listened to 
counsel. Again, we are supposed to represent three parties here, the 
public, the oil companies, and the dealers and jobbers. In your 
opinion, would this bill, if it became law, mean a lot of litigation? 

Mr. Srmon. Senator, this bill, if it became law, would be just like 
giving my family an insurance annuity. I think you would have all 
the lawsuits anyone could handle. 

Senator Kerauver. You have been doing pretty well until now. 

Mr. Srmon. Yes, sir. 

Senator Wirey. I don’t mean just you. I mean the poor jobbers, 
the poor dealers and the others, whether in your opinion now—you 
are a lawyer—and I haven’t practiced law myself for a good many 
years 
Mr. Srwon. Senator, wholly apart from whether the law is good or 
bad, I don’t think anyone would dispute that it would lead to litiga- 
tion and costly litigation. Congressman Patman was asked a ques- 
tion on the floor of the House last year during this debate by Congress- 
man Celler, and his answer was, “Well, it would take a lawsuit. to 
test that out to see what it would make, and it is things like that 
that make lawsuits.” And I agree with him. 

Senator Krerauver. Thank you, Mr. Simon. 

Senator Wiiey. Would you mind writing a letter to me as to pos- 
sible amendments, after you have thought the subject over. In your 
recommendations, tell us, one, what you think is needed ; and two, what 
your amendments would accomplish, in order to save litigation. Do 
you see what I mean ? 

Mr. Stwon. Yes, I would be very happy to, Senator. 

Senator Krravuver. Senator Dirksen has submitted a letter from 
Keith Fanshier, editor and publisher of the Oil Daily, which he asks 
to be included after certain remarks I have made about the oil papers. 
This would break the continuity of the colloquy, and since Mr. 

Fanshier is not here, and I do not have the copy of the Oil Daily 
referred to, I am going to have his letter printed in the record where 
other letters are printed. 

(The letter may be found in the appendix on p. 1495.) 

We will stand in recess until 9 : 30. 

(Whereupon, at 6: 10 p. m., the hearing was adjourned, to reconvene 
at 9: 30 a.m., March 27, 1957.) 
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